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UNITED STATES DEPARTMENT OF THE TREASURY
1500 PENNSYLVANIA AVENUE, NW
WASHINGTON, D.C. 20220

Dear Ladies and Gentlemen:

The company set forth on the signature page hereto (the “Company™) intends to issue in a
private placement the number of shares of a series of its preferred stock set forth on Schedule A
hereto (the “Preferred Shares™) and a warrant to purchase the number of shares of its common
stock sct forth on Schedule A hercto (the “Warrant” and, together with the Preferred Shares, the
“Purchased Securiries™) and the United States Department of the Treasury (the “Investor™)
intends to purchase from the Company the Purchased Securities.

The purpose of this letter agreement is to confirm the terms and conditions of the
purchase by the Investor of the Purchased Securities. Except to the extent supplemented or
superseded by the terms set forth herein or in the Schedules hereto, the provisions contained in
the Securities Purchase Agréement — Standard Terms attached hereto as Exhibit A (the
“Securities Purchase Agreement”) are incorporated by reference herein. Terms that are defined
in the Securities Purchase Agreement are used in this letter agreement as so defined. In the event
of any inconsistency between this letter agreement and the Securities Purchase Agreement, the
terms of this letter agreement shall govern.

Each of the Company and the Investor hereby confirms its agreement with the other party
with respect to the issuance by the Company of the Purchased Securities and the purchase by the
Investor of the Purchased Securities pursuant to this letter agreement and the Securities Purchase
Agreement on the terms specified on Schedule A hereto.

This letter agreement (including the Schedules hereto) and the Securities Purchase
Agreement (including the Annexes thereto) and the Warrant constitute the entire agreement, and
supersede all other prior agreements, understandings, representations and warrantics, both
written and oral, between the partics, with respect to the subject matter hereof. This letter
agreement constitutes the “Letter Agreement” referred to in the Securities Purchase Agreement.

This letter agreement may be executed in any number of separate counterparts, each such
counterpart being deemed to be an original instrument, and all such counterparts will together
constitute the same agreement. Executed signature pages to this letter agreement may be
delivered by facsimile and such facsimiles will be deemed as sufficicnt as if actual signature
pages had been delivered.
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In witness whereof, this letter agreerment has been duly executed and delivered by the
duly authorized representatives of the partics hereto as of the date written below.

UNITED STATES DEPARTMENT OF THE

TREASURY
. Ay
Name:  Neel Kashicari
Interim Assistant Secretary
For Financial Stability
COMPANY: Farmers Capital Bank Corporation
By:
Name:
Title:
S VR &

Date:
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In witness whercof, this letter agrecment has been duly executed and delivered by the
duly authorized representatives of the parties hereto as of the date written below.

Date: _January 9, 2009

UNITED STATES DEPARTMENT OF THE
TREASURY

By:

Name:
Title:

. FARMERS CAPITAL BANK CORPORATION

COMP.}%

By: X/ /@Z/WW
Name(s /%TAAA// ot s=av/
Title: %5W7X/ﬁ




SCHEDULE A

ADDITIONAL TERMS AND CONDITIONS

Company Information;

Nume of the Company:  Farmers Capical Bank Corporation
Corporate or other organizational form:  COYparation

Junisdicuon of Organization:  Kentucky

Appropriate Federal Banking Agency:  Federal Rescrve Board (St. Louis Bank)
Notice information: C. Douglas Carpenter

Chief Financial Officer and Senior Vice President

Farmers Capital Bank Corporation

202 West Main St.

P.O. Hox 309

Frankfort, Kentucky 40002-0309

Tel., (502) 227-1668

Fax: (502) 227-1692

Tenmns of the Purchase:

Series ol Preferred Stock Purchased: Fized Rate Cumulative Perpetual Preferred Stock Series A

Per Share Liquidation Peeference of Preferred Stock: One Thousand Dollars ($1,000)
Number of Shares of Preferred Stock Purchased:  Thirty Thousand (30,0040)

Dividend Payment Dates on the Preferred Stock: Februavy 15, May 15, August 15 and November 15
of each year

Number of Initial Warrant Shares: 223,992
Exercise Price of the Warrant: §20.09 per share of common stock

Purchase Price: Thirty Million Dallars ($30,000,000)

Closing;
Location of Closing: Hughes Hubbard & Reed LLP, One Battery Park Plaza, New York, NY 10004

Time of Closing: 9:00 a.w. EST

Date of Closing: January 9, 2009

Wire Information for Closing: ABA Number:-

Bank: Farmers Bank & Capital Trust Co.
Account Name: Farmers Capital Bank Corp.

Account Number: SEGEGNGNGG_—

Beneficiarv: Farmers Capital Bank Corp.

Bank Address:
P.0. Box 309
125 Hest Main
Frankfort, KY 40602



SCHEDULE B

CAPITALIZATION

Capitalization Dale: pecember 31, 2008

Common Stock
Par valuc: $0.125 per share
Total Authonized: 9,608,000
Outstanding: 7,357,362

Subject to warrants, options, convertible
securities, elc.. 61,622

Reserved for henefit plans and other
1S5U4Ances: 83,362
Remaining authorized but unissued: 2,105,654

Shares issued alter Capitalization Date
(other than pursuant to warrants, options,
convertible secuntics, ete. as set forth
above):  none

Preferred Stock
Par value:  ne par value
Total Authorized; 1,000,000
Outstanding (by serics):  none
Reserved for issuwance: none

Remaining authorized but unissued: 1,000,000
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SCHEDULE C

REQUIRED STOCKHOLDER APPROVALS

Required’ % Vote Required

Warmrants -- Common Stock Issuance

Charter Amendment

Stock Exchange Rules

If no stockholder approvals are required, please so indicate by checking the box: £J.

If stockholder approval is required. indicate applicable class/series of capital stock that  are required 10 vote.

U9S331-0002- 1003 3-NY(2.2639570.6



SCHEDULE D

LITIGATION

List any exceptions to the representation and warranty in Scction 2.2(1) of the Securities
Purchase Agreement ~ Standard Terms.

It nonc. please so indicate by checking the box: .
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SCHEDULE E

COMPLIANCE WITH LAWS

List any exceptions to the representation and warranty in the second sentence of Section 2.2(m)
of the Securities Purchase Agreement - Standard Terms.

If none, please so indicate by checking the box: fJ.

List any exceptions to the representation and warranty in the last sentence of Section 2.2(m) of
the Securitics Purchase Agreement - Standard Terms.

If none, please so indicate by checking the box: K.



SCHEDULE F

REGULATORY AGREEMENTS

List any exceptions to the representation and wamanty in Section 2.2(s) of the Securities
Purchasc Agreement - Standard Terms.

[f none, please so indicate by checking the box: K],



EXHIBIT A
SECURITIES PURCHASE AGREEMENT
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EXHIBIT A
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SECURITIES PURCHASE AGREEMENT

STANDARD TERMS
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SECURITIES PURCHASE AGREEMENT - STANDARD TERMS
Recitals:

WHEREAS. the United States Department of the Treasury (the “luvesror™) may lrom
lime to time agree to purchase shares ol preferred stock and warrants from cligible financial
mstitutions which elect 1o participate v the Troubled Assel Relief Progranm Capital Purchase
Program ("CPP7Y;

WHEREAS, an cligible lnancial institution electing to participate in the CPP and issuc
securities o the Investor (relerred 1o herein as the “Company™) shall enter into o fetter agreement
(the “Lener Agreement™™y with the Investor which incorparates this Securitics Purchase
Agreement ~ Standard Terms:

WHEREAS, the Company agrees to expand the flow of credit to U.S. consumers and
businesses on competitive terms to promate the sustamed growth and vitality ol the U.S.
ceonomy;

WHEREAS. the Company agrees to work diligemly. under existing programs. to modity
the terms ol residential mortgages as appropriate o steengthen the health of the U.S. housing
market:

WHEREAS. the Campany intends w issue in a private placement the number of shares of
the series of its Preferred Stoek (" Proferred Stock” ) set farthon § ¢ A tothe Letter
Agreenmient (the “Preferred Sherey™ ) and o warrant 1o purchase the number of shaves of s
Common Stock ("Conaon Stock”) set Torth on Schedule A w the Letier Agreement (the “hiirial
Warrant Shares™y (the “Harran™ mxd. together with the Preferved Shares, the " Purchaxed
Sccuritios”™) and the Investor intends o purchase (the “Purchaxe”™) from the Company the
Purchiased Securities: and

WHEREAS. the Purchase will he governed by this Securities Purchase Agreement -
Standard Terms and the Letier Agreement. including the schedules thereto (the “Schedules™).
specifying additional terms of the Purchase. This Securities Purchase Agreement — Standard
Terms (including the Annexes hereto) and the Letter Agreement (including the Schedules
thereto) are together referred to as this "Agreement”™. Al references in this Sccurities Purchase
Agreement - Standard Terms to “Schedules™ are to the Schedules attached to the Letter
Agreenment.

NOW, THEREFORE, n consideration of the premises, and of the representations,
warranties, cosenants and agreements set forth herein, the parties agree as follows:

Articie |
Purchase; Closing

1.1 Purchase. On the tenns and subject 1o the conditions set forth in this Agreement,
the Company agrees to sell o the Investor. and the Investor agrees to purchase from the
Company, at the Closing (a3 hereinafter defined), the Purchased Securities for the price set lorth
on Schedule A (the “Purchase Price™).
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1.2 Closing.

(a) On the tenms and subject to the conditions set forth m this Agreement, the closing
of the Purchase (the “Cloxing™y will take place at the location specified in Schedule A, at the
time and on the date set forth in Schedule A or as soon as practicable thereafter, or at such other
place, time and date as shall be agreed between the Company and the Investor. The time and date
on which the Closing occurs is referred o i this Agreement as the “Closing Dare”.

(h) Subject to the fulfillment or waiver of the conditions fo the Closing i this Section
1.2, at the Closing the Company will deliver the Preferred Shares and the Warrant, in each case
as evidenced by one or more certilicates dated the Closing Date and bearing appropriate legends
as heremafter provided for, in exchange for pavment in full of the Purchase Price by wire
transter of immediately avatlable United States funds to o bank account designated by the
Company on Schedule A.

(c) The respective abligations of cach of the Investor and the Company to
constmmate the Purchase are subject to the tultiliment {or waiver by the Investor and the
Company, as applicable) prior to the Closing of the conditions that (1) any approvals or
authorizations ol"all United States and other governmental, regulatory or judicial authorines
(collectively, “Governmental Entities”™) required for the consummation of the Purchase shall
have been abtained or made m form and substance reasonably satistactory to cach party and shall
be i full force and effect and all waiting pertods required by United Siates and other applicable
Lw H any. shall have expired and (it) no provision of any applicable United States or other law
and no Judgment. injunction, order or decree of any Giovernmental Entity shall prombit the
purchase and sale of the Purchased Sceeurities as contemplated by this Agreement.

{d) The abligation of the Investor to consunimate the Purchase is also subject to the
fulfiliment (or waiver by the Investor) at or prior to the Closing of each of the following
conditions:

(1) (A) the representations and warrantes ol the Company set forth in (x)
Section 2.2(g) of this Agreement shall be true and correct in all respects as though made
on and as of the Closing Date. (y) Sections 2.2¢a) through () shall be true and correct i
all material respects as though made on and as of the Closing Date (other than
representations and warrantes that by their tenns speak as of another date, which
representations and warranties shall be true and carrect n all material respects as of such
other date) and (z) Sections 2.2(h) through {v) (disregarding all qualifications or
limttations set torth in such representations and warranties as to “matenality”, “Company
Material Adverse Effect”™ and words of similar import) shall be true and correct as though
made on and as of the Closing Date (other than representations and warranties that by
their terms speak as of another date, which representations and warranties shall be tue
and correct as of such other date). except to the extent that the failure of such
representations and warrantics referred to in this Section 1.2(d)(1)(A)(z) to be so truc and
correct, individually or in the aggregate, does not have and would not reasonably be
expected to have a Company Material Adverse Effect and (B) the Company shall have

o
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performed i all material respeets all obligations required 1o be performed by 1t under this
Agreement at or prior to the Closing;

(it) the Investor shall have received a certificate signed on hehalf of the
Company by a senior executive officer certifying to the effect that the conditions set forth
m Secnon 1.2(d)(1) have been satisfied;

(i) the Company shall hive duly adopred and filed with the Secretary ol State
of its Jurisdiction of organization or other applicable Governmental Entity the amendment
to ats certilicate or articles of incorporation, arhicles of asseciation. or sintlar
orgamzational document ("Charrer™) i substantially the form attached hereto as Annex
A (the “Certificare of Dexignarions”™) and such filing shall have been accepted;

(1v)  (A) the Company shall have etfected such changes o its compensation,
bonus, incentive and other benelit plans, arrangements and agreements (including golden
parachute, severance and employment agreements) (collectively, "Benefit Plans™) with
respect Lo its Senjor Executive Officers (and to the extent necessary [or such changes to
be legally enforceable. each of s Senior Executive Officers shall have duly consented in
writing (o such changes), as may be necessary, during the period that the Investor owns
any debt or equity securities of the Company acyquired pursuant to this Agreement or the
Warrant, in order to comply with Section 1H (b} of the Emergency Economic
Stabifization Act of 2008 ("LFES47y as umplemented by gurdance or regulation thereunder
that has beenvissued and is i effect as of the Closing Date, and (B) the Investor shall
have recetved a certilicate signed on behall of the Campany by a seniar executive officer
certifving o the effect that the condition sct forth in Scetion T.2(d)(v)(A) has been
satshed:

(v) each of the Company s Semor Exceutive Officers shall have delivered to
the Tnvestor a written waiver in the form attached hereto as Annex B releasing the
Investor [rom any claims that such Senior Lxecutive Oflicers may otherwise have as a
result of the issuance, on or prior to the Closing Date. of any regulations wluch require
the modification of, and the agreement of the Company hercunder to modify. the terms of
any Benefit Plans with respect o its Senior Executive Officers to eliminate any
provisions of such Benefit Plans that would not be i compliance with the requirements
of Section 111(b) of the EESA as implemented by cuidance or regulation thereunder that
has been ssued and 15 in effect as of the Closing Date:

(v the Company shall have delivered o the Investor a written opinion from
counsel to the Company (which may be iternal counsel). addressed to the Investor and
dated as of the Closing Date. in substantially the form attched hereto as Annex C:

(vit)  the Company shall have delivered certificates in proper form or, with the

prior consent of the Investor, evidence of shares in book-entry form, evidencing the
Preferred Shares to Investor or its designee(s): and
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(viil)  the Company shall have duly executed the Warrant in substantially the
form attached hereto as Annex D and delivered such executed Warraat to the Investor or
its designee(s).

1.3 Interpretation. When a reference is made in this Agreement o "Recitals.”
“Articles.” “Sections,” or “Annexes” such reference shall be to a Recital, Arnicle or Section ol
or Annex Lo, this Securities Purchase Agreement - Sumdard Terms, and a reference o
“Schedules™ shall be to a Schedule to the Letter Agreement. in cach case, unless otherwise
indicated. The terms defined in the singular have a comparable meaning when used m the plural.
andd vice versa, References to “herem™, “hereol™. “hereunder”™ and the hike reter to this
Agreement as a whole and not 1o any particular section or provision, unless the context requires
otherwise. The table of contents and headings contamed i this Agreement are for refercnce
purposes only and are not pat of this Agreement. Whenever the words “imclude.” "includes™ or
“including™ are used in this Agreement, they shall be deemed followed by the words “withowt
limitation.” No rule of construction against the drafisperson shall be apphied in connection with
the interpretation or enforcement ol this Agreement. as this Agreement is the product of
negotiation between sophisticated parties advised by counsel. All references w $7 or ~dollars”
mean the lnwlul currency of the United Siates of America. Except as expressly stated in this
Agreement. all references 1 any stitule, rule or regulation are to the statute, rule or regulation as
amended. modified. supplemented or replaced from tme o tine (and. in the case of statutes.
imclude any rules and regulations promulgated under the statute) and o any section of any
statute. rule or regulation include any successor 10 the section. Relerences to a "business dav™
shall mean any day except Satorday, Sunday and any day on winel banking insttutions i the
State of New York generally are authorized or required by L or other governmentad actions (o

close,

Avicle 1
Represcentations and Warranties

21 Disclosure.
(@) “Company Maierial Adverse Effect” means a matenial adverse effect on (1) the

business, results of operation or financial condition of the Company and its consohdated
subsidiaries taken as a whale; provided. howeever, that Company Material Adverse Effect shall
not be deemied 10 include the etfects of {A) changes after the date of the Letter Agreement (the
“Signing Daic”) in general business, economic or market conditions {including changes
generally in prevatling imterest rates, credit availability and hquidity. currency exchange rates
and price levels or trading volumes in the United States or foreign securities or credit markets).
or any outbreak or escalation of hostilives, declared or undeclared acts of war or terrorism, in
cach case generally alfectnyg the industoies in which the Company and its subsidianes operate.
{B) changes or proposed changes after the Stening Date i generally accepted accounting
principles in the United States ("GAAL™) or regulatory accounting requirements. or authoritative
mterpretations thereof, (C) changes or proposed changes after the Signing Date in securites,
banking and other Jaws of yeneral applicability or velated policies oy interpretations ol
Governmental Entilies {in the case of each of these clauses (A). (B) and (C). other than chanyges

-4-
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or occurrences 10 the extent that such changes or occurrences have or would reasonably be
expected to have a materially disproportionate adverse effect on the Company and its
consolidated subsidiarics 1aken as o whole relative to comparable U.S. banking or financial
services arganizations). or (D) changes in the market price or trading volume of the Common
Stock or any other equity, equitv-related or debt securtties of the Company or its consolidited
subsidiaries (1 bemyg understood and agreed that the exception set forth i this clause (D} does
not apply to the underlyving reason giving nise to or contributing w any such change); or (ii) the
ability of the Company 1o consummale the Purchase and the other transactions contemplated by
this Agreement and the Warrantand perform its obhigations hereunder or thercunder on o timely

basis.

(b) “Previoushe Disclosed” means mformation set lorth or incorporated m the
Company’s Annual Report on Formy H)-K for the most recently completed Qiscal year of the
Company filed with the Securities and Exchiange Comnnssion (the "SECT) prior to the Signing
Date (the “Lasr Fiscal Year™) orin s other reports and forms fited with or fumished to the SEC
under Sections 13{a). 14(ay or 15(d) ol the Scenrities Exchange Act ol 1934 (the ~Eyvchangee
Act”y on or after the Tast day of the Last Fiscal Year and prior to the Signing Date.

22 Represennons and Warrapties vl the Company. Except as Previously Disclosed,
the Company represents and warrants (o the Investor that as of the Siznmg Date and as of the

Closing Date (or such vther date specified herem):

) Oreamization, Authonty and Sienificaun Subsidiartes. The Company has been
duly mcorporated el ix validly existing and i good standing under the laws of 1s jurisdiction of
organizition. with the necessary power mwd authority o own its properties and conduct its

business i all material respects as currently conducted, and except as has not. indsvidually orin
the aggregate. had and would notreasonably be expected to have a Company Material Adverse
Effect. has been duly qualiticd as a foreign corporation for the transaction of business and is in
good standmg under the laws of cach other jurisdiction in which it owns or leases properties or
conducts any business so as w require such qualhificanon: cach subsidiary of the Compuny that s
a Usignificant subsichary™ within the meanimyg of Rule 1-02(w) of Regulation S-X under the
Securities Act of 1933 (the “Sccurines Aor™) has been duly organized and is validly existing in
szood standing under the laws of tts junsdiction of orgamzation. The Charter and bylaws of the
Company. copies of whicl have been provided to the Investor prior (o the Signing Date. are true.
complete and correct copies of such documents as in full force and effect as of the Signing Date.

(h) Capitalization. The authonzed capital stock of the Company, and the outstanding
capital stock of the Company (including securivies convertible into. or exercisable or
exchangeable for. capital stock of the Company) as of the most recent fiscal momh-end
preceding the Signing Date (the “Capitalizaion Dare”) is set forth on Schedule B. The
outstanding shares of capital stock of the Company have been duly authorized and are validly
issued and owstanding. [ully paid and nonassessable, and subject to no preemptive rights (and
were not issued in violation of any preemptive rights). Except as provided in the Warrant, as of
the Signing Date, the Company does not have outstanding any securities or other obhigations
providing the holder the right 1o acquire Common Stock that is not reserved for issuance as
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specified on Schedule B, and the Company has not made any other commitment to authorize,
ssue or sell any Common Stock. Smce the Capitalization Date. the Company has not issued any
shares of Common Stack. other than (1) shares issucd upon 1he exercise of stock options or
delivered under other equity-hased awards or ofher converuble securities oy warrants which were
issued and outstanding on the Capitahization Date and diselosed on Schedule B and (i1} shares
disclosed on Schedule B.

(c) Preferred Shares. The Preferred Shares have been duly and vahdly authorized,
and. when issued and delivered pursuant o this Agrecment. such Prelerred Shares will be duly
and validly issued and fully paid and non-assessable, will siot be issued m violation ol any
preemptive rights. and will rank pars passe with or senjor to all other sertes or classes of
Preferred Stock, whether or notissued or outstanding, with respect to the payment of dividends
and the distribution of assets i the event of any dissolution. hquidation or winding up of the
Company.

(d) The Warrant and Warrant Shares. The Warrant has been duly authorized and.
when exeeuted i delivered as contemplated hereby, will constitute a valid and Tegally binding
obligation of the Company enforceable agamst the Company in accordance with is ferms, excepl
as the same may be himited by applicable bankruptey. msolvency. rearganization, moratorium or
smnibar aws alfecting the enforcement of ereditors” rghts generally and general equitable
principles. regardless of whether such enforceability is considered in a proceeding ad law or in
cquity (" Bankrupicy Exceprions”™). The shares of Conmon Stock issuable upon exercise of the
Warrant (the “Harrant Shares™) have been duby auhorized and reserved for issuance apon
exercise of the Warrant and when soissued m accordimee with the termss of the Warrant will be
validiv issucd. Tully pand and neo-assessable, subject, tapphicable. o the approvals of s

stockholders set torth on Schedule €.

(v)  Authorization. Enloreeabilily.

(i) The Company has the corporiite power and authority to execute and
defiver this Agreement and the Warrant and, subject, i1 applicable, to the approvals of s
stuckholders set forth on Schedule C, 1o carry out its obligations hiereunder and
thereunder (which includes the issuance of the Preferred Shares, Warrant and Warrant
Shares). The execution. delivery and performance by the Campany of this Agreement and
the Warrant and the consunimanon of the transactions contemplated hereby and thercby
have been duly authorized by all necessary comporate action on the part of the Company
and its stockholders, and no further approval or authorization is required on the partof
the Company, subject, in cach case. if applicable, o the apprevals of its stockholders set
enforceable agamst the Company i accordance with its terms, subject o the Bankrupley
Exceptions.

(i) The excecution, delivery and perfermance by the Company of this

Agreement and the Warrant and the consummation of the fransactions contemplated
hereby and thereby and compliance by the Company with the provisions hereof and
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thereol, will not (A) violate, conflict with. or result in a breach of any provision ol or
constitute a default (or an event which, with notice or lapse ol time ar both, would
constitute a default) under, ur result i the termination of. or accelerate the performance
reguired by, or result ina right of termmation or acceleration of, or result in the creation
ol. any hen. security mterest, charge or encumbrance upon any of the properties or assets
ot the Company or any Company Subxidiary wider any of the terms, conditions or
provisions ol (1) subject, tlapplicable, 1o the approvals of the Company’s stockholders set
forth on Schedule C. its organezational documents ar (1) any note. bond. mortgage,
indenture, deed of trust, license, lease, agreement or other mstrument or obligation to
which the Company or any Company Subsidiary is o party or by which it or any
Company Subsidiary may be bound. or 1o which the Company or any Company
Subsidiary or any ot the properties or assets of the Company or any Company Subsidiary
may be subject, or (B} subject to compliance with the statutes and regulations relerred fo
i the next paragraph, violate any statute, rule or regulation or any judgment, ruling,
order, writ. injunction or decree applicable to the Company or any Company Subsidiary
or any of thetr respective properties or assets excepl, in the case of clauses (A)(i) and
(B). for those ocawrences that. individualty or iy the aggregate. have not had and would
not reasonably be expected W have o Company Matenal Adverse Effect.

(1) Other than the filing of the Certificate ol Designations with the Secretary
of Stat of its jurisdiction ol organization or other applicable Govermmental Entity. any
current report on Form 8-K requured to be filed with the SEC. such filings and approvals
as are required to be made or obtined under any state “hlue sky™ faws, the filing of any
proxy statement contemplated by Section 301 and such as have been made or obtamed. no
notice to, g with, exempuon or review by. or authorization. consent or approval of.
any Governmental Entity 15 requived 1o be niade or obtained by the Company i
connection with the copsummatien by the Conpany ol the Purchase except for any such
notices. Nlings, exemptions. reviews, authorizations, consents and approvals the tailure of
which to make or obtain would not. mdividually or o the aggregate. reasonably be
expeeled o have a Company Materal Adverse Eflect

(n Anti-takcover Provisions and Righis Plan. The Board of Directors of the
Company (the “Board of Directors™) has taken all necessary action to ensure that the transactions
contemplated by this Agreement and the Warrant and the consummation of the transactions
contemplated hereby and thereby., including the exercise of the Warrant in accordance with tts
ferms, will be exempt from any anti-takeaver or similar provisions of the Company’s Charter and
bylaws, and any other provisions of any applicable “maratorium™. “control share™, " lair price”™.
“iterested stockholder™ or other anu-takeover laws and regulations of any jurisdiction. The
Company has taken all actions necessary o render any stockholders™ nghts plan of the Company
inapplicable to this Agreement and the Wareant and the consummation of the transactions
contemplated hereby and thereby. includig the exercise of the Warrant by the Investor in
accordance with its terms,

(z) No Company Matcrial Adverse Effect. Swe the last day of the tast completed
fiscal perivd for which the Company has filed & Quarter]v Report on Form 16-Q or an Annual

PSSR EGOTLNY O 2LRIS55, 1D



Report on Form 10-K with the SEC prior to the Signing Date, no fict. circumstance. event,
change. oceurrence, condition or development has occurred that, individually or in the aggregate,
has had vr would reasonably be expected 1o have a Company Material Adverse Effect.

() Company Financial Statements. Each of the consolidated financial statements ol
the Company and its consolidated subsidharies (coltecuvely the “Company Financiat
Statemenms”) included or mcorporated by reference w the Company Reports hled with the SEC
since Deceniber 31, 2006. present fasrly in all material vespects the consolidated hnanciul
position ol the Company and its consoludated subsicharies as of the dates mdicated therein (orat
amended prior to the Signing Date, as of the dae of such ameadment) and the consolidated
results of their operations for the periads specilied therein: and except as stated theremn, such
Ninancial statements (A ) were prepared in conformity with GAAP applied on a conststent basts
(except as may be noted therein), (B) have been prepared rom, and are in accordance with, the
books and records vl the Company and the Company Subsidianies and (C) comphied ax to form,
as of their respective dates of filing with the SEC, in all material respects with the apphceable
accounting requirements and with the published rules and regulations o the SEC with respect

thereto.
(m Repurts.

(i) Since December 31, 2000, the Company and cach subsidiary of the
Company (cach a “Company Subsidiary™ and. collectively. the “Compretiny Subsidiarics™)
has tmely filed all reports, registrations, documents. filings, statements and submissions.
together with any amendments thercto, that it was required w file with any Governmental
Entity (the foregomg. collectivelv. the "Compeny Reports™y aud has paid all fees and
assessments due and pavable i connection therewtth, exeept. m cich case. ax would not,
individually or in the aggregate, reasonably be expected to have a Company Material
Adverse Effect. As of thetr respective dates of {iling. the Company Reports comphied in
all material respects with afl stitates and applicable rules and regulations of the
applicable Governmental Entities. [n the case of cach such Company Report {ted with or
furnished 1o the SEC. such Company Report (A} did not as of its date or if amended
prior to the Signing Date, as of the date of such amendment. contain an untrue staiement
of amaterial [act or omit to state a material fact necessary in order to make the statements
made therein, in light of the circumstances under which they were made, not nusleading.
and (B) complied as to Torm in all material respects with the applicable requirements of
the Securities Act and the Exchange Act. With respect 1o all other Company Reports. the
Company Reports were complete and accurate  all matenial respects as ol their
respective dates. No exceutive officer of the Company or any Company Subsidiary has
fatled in any respect to make the cestifications required of him or her under Section 302
or 906 of the Sarbanes-Oxley Act of 2002

(i) The records. systems. controls, data and mformation of the Company and
the Company Subsidiartes are recorded. stored, maintained and vperated under means
(including any electronic. mechanical or photographic process. whether computerized or
not) that are under the exclusive ownership and direct control ot the Company or the
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Company Subsidiarics or their accountants (including all means of access thereto and
therefrom), except for any non-exclusive ownership and non-direct control that would not
reasonably be expected 1o have a material adverse eftect on the system ot internal
accounting controls deseribed betow in this Section 2200013, The Company (A) has
implemented and naintins disclosure contrals and procedures (as defined

Rule 13a-15¢e) of the Exchange Act) o ensure that matenalt information relatmg to the
Company. ncluding the consoldarad Company Subsidiaries. 15 made known to the chief
executive olficer and the chiel timancial ofticer of the Company by others within those
entittes, and {13) has disclosed, based on its most recent evaluation prior to the Signing
Date. o the Company's outside auditors and the audit comnuttee of the Board of
Directors (x) any stenficant deticiencies and matenal weaknesses in the design or
operation ol internal controls over financial reporting (as delimed in Rule 1 3a-15() of the
Exchange Act) that are reasonably hikely o adversely aftect the Company’s abihity to
record, process, summarize and report tincncial iformation and (v} any fraud. whether or
not material, that involves managenent or other employees who have a significant role in
the Company’s mnternal coptrols aver financial reporting.

U) No Undhisclosed Lisbilities. Neither the Company nor any ol the Company
Subsidtanes has any abilities or obhigations of any nature (absolute. acerucd, contingent or
otherwise) which are not properly reflected or reserved against i the Company Financial
Statements to the extent required 1o be o rellected ov reserved against in accordance with
GAAP_ exeept for (A) habihines that have arisen since the last fiscal year end m the ordinary and
usual course of busimess and consistent with past practice and {B) liabilities that, individually or
in the aggregate, have not had id would notreasonably be expected 1o have a Company
Matertal Adverse Llfeet.

(ky  Ollering of Sceuritivs. Neither the Conpany nor any person acting on its hehalf
has tken any acton (includimy any olfering of any secunties of the Company under
circumstances which would require the integration of such offering with the oflering ol any ol
the Purchased Securities under tie Securities Act. and the rules and regulations of the SEC
promulgated thereunder). which might subject the offerning, issuance or sale of any of the
Purchased Securities o Investor pursuant 1o this Agreement o the registanon requirements ol
the Securities Act.

4} Littgation and Qther Proceedings. Except (1) as set forth on Schedule D or (11) as
would not. individually or in the aggregate. reasonably be expected to have a Company Material
Adverse Elfect, there 1s no (A) pending or. o the knowledge of the Comipany. threatened. claim.
action, suit, investigation or proceeding. agaimst the Company or any Company Subsidiary or to
which any of their assets are subject nor s the Company or any Company Subsidiary subject o
any order, judgment or decrec or (B unresolved violation, criticism or exception by any
Governmental Entity with respect to any report or relating (o any examiniatons or inspections of
the Company or any Company Subsidiaries.

(m)  Compliance with Laws, Except as would not, individually or in the aggregate,
reasonably be expected o have a Company Matertal Adverse Effect, the Company and the
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Company Subsidiaries have all permits, Heenses, frunchises. authonzations, orders and approvals
of. and have made all thngs, applications and registrations with. Governmental Entities that are
required in order o permit them to own or lease thew propertics and asscts and to carry on their
business as presently conducied and that are material 1o the business of the Company or such
Company Subsidiary, Except as set forth on Schedule E. the Company and the Company
Subsidiaries have complied i all respects and are not v detiudt or violaton of and none of them
is. to the knowledge of the Company., under investization with respect to o, Lo the knowledge of
the Company. have been threatened to be charged with or given notice of any violation of. any
applicable domestic (federal, state or local) or Torergn law, statute. ordinance. ficense. rule.
reeulation. policy or guideline. order, demand. wiit. injunction. decree or judgment ol any
Govemmental Enuty, other than such noncompliance, defaults or violatons that would not,
individually or in the aggregate, reasonably be expected to have a Company Material Adverse
Effect. Except for statutory or regulatory restrictions of seneral application or as set forth on
Schedule E. no Gevernmental Entity has placed any restriction on the busmess or properties of
the Company or any Company Subsidiary that would. individually or in the aggresate,
reasonably he expected o have a Company Material Adverse Eltect.

n) Employee Benetit Matters. Except as would not reasonably be expected o have,
cither individaally or in the aggregate. a Company Material Adverse Effects () cach “employee
benefi plan™ fwithin the meaning of Section 3(3) of the Employee Retirement Income Securtly
Actal 1974 as amended ("ERISAT)) providing benefits to any current or furmer employee,
officer av director o the Company or any member ol its “Contradled Gronp™ (defined as any
argamization which is i member of o controlled group of comporations within the meaning of
Section 414 of'the Internal Revenue Code of 1986, as amended (the ~Code™) ) that is sponsared.
mamtained or contrihuted 1o by the Company or any member of s Controlled Group and for
which the Company or any member of itz Controfled Group would have any liabiliy. whether
actual or contigent (each, a0 " Plan”™y has been mamtaimed iy compliance with its terms and with
the requirements of all applicible statutes. rules and regulations. meluding ERISA and the Cade:
(B) with respect to cach Plan subject to Title [V ol ERISA Gncludmg. tor purposes ol ths clause
(B). uny plan subject o Tide IV of ERISA that the Company or any member of its Controlied
Group previously maintained or contributed to i the six years prior to the Signing Date). (1) o
“reportable event” {wiathm the meaning of Section 4043(¢) ol ERISA). ather than a reportable
event for which the notice period referred w 1 Section 4043(c) of ERISA has been waived, has
accwrred in the three years prior to the Signing Date or s reasonably expected o occur. (2) no
“accumulated funding deficiency™ (within the micaning of Section 302 of ERISA or Section 412
of the Code). whether or not waived. has occurred in the three years prior o the Signing Date or
15 reasonably expected o oceur, (3) the Gair market vatue of the assets under each Plan exceeds
the present value ol all benefits acerued under such Plan (determimed based on the assumptions
used to tund such Plan) and (4) neither the Company nor any member of its Controlled Group
has incurred in the six years prior to the Signing Date, or reasonably expects 1o incur, any
Hability under Title IV of ERISA (other than contributions 1o the Plan or premiums o the PBGC
1 the ordinary course and without default) i respect of a Plan (including any Plan that is a
“multemployer plan”™, within the meaning of Section 4001 {c) 3) of ERISA): and (C) cach Plan
that is mtended 1o be quilified under Section 401(a) of the Code has received a lavorable
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determinauon leter from the Internal Revenue Service wath respect to 1ts qualified status that has
not heen revoked, or such i determination leticr has been timely applied for but not received by
the Signing Date, and nothing has veeurred., whether by acton or by fatlure to act, which could
reasonably be expected (o cause the Toss, revocation or demad of such qualtlied stans or
favorable determination letter.

(0) Taxes., Lxceptax would nol. mdividually or i the aggregate, reasonably be
expected 1o have a Company Materiat Adverse Effect, (11 the Company and the Company
Substhiaries have led all lederal. state, local and torerzn meome and tranchise Tax veturns
required to be filed through the Signing Date, subject to permitted extensions, and have paid all
Taxes due thereon, and (1) no Tax deliciency has been determined adversely to the Company or
any of the Company Subsidiaries. nor docs the Company have any knowledge of any Tax
deficiencies. “Tax™ or " Taves” means iy (ederal, state. local or forcign income, gross receipts,
property, sales, use, license, excise, franchise, emploviment, payviollo withholding, alternative or
add on minimum, ad valorem, transfer or excise tax, of any other s, custom, duty.
governmentl fee or other Tike assessment or charge ot any kind whatsoever, wgether with any
interest or penatty, miposed by any Governmental Entity.

{(p) Pruperties and Leases. Exeept as would notsindividnally or i the aggregate.
reasonably be expected w have a Company Material Adverse Eifect. the Company and the
Campany Subsidiaries have good and marketable title o all read propertes and all other
properties and axsets owned by them, m each case free from lens, encumbrances, clams and
defects that would allect the value thereod or imtertore with the use made or 1o be made thereol
by them. Exceptas would nots individually or i the agaeregate, veasonably be expected 1o have a
Company Material Adverse Effect the Company and the Company Substdiaries hold all leased

real ar personal property under valil iand eaforccable leises with no excepuons that would
imterfere with the use made or (o be made thereol by them,

() Environmenta] Liabiity. Except as wonld not mdaadually or in the aggregate.

o8 <

reasonibly be expected 1o have a Company Material Advense Erlect:

{1) Mere s no legal, adounisiative, ov other proceedimg, clabm or action of
any nature secking (o impose. or that would reasonably be expected o result in the
imposition of. on the Company or any Company Subsidiary, any hability relating to the
release of hazardous substances as defined under any local. state or federal environmental
statute. regulation or ordinance, includimg the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, pending or. 16 the Company’s knowledge.
threatened against the Company or any Company Subsidiany:

(i) 1o the Company’s knowledge. there is no reasonable basis for any such
proceedig, claim or action: and

(it neither the Company nor any Campany Subsidiary 1s subject to any

agreement, order, judgiment or decree by or with any coust. Governmental Entity or third
party imposing any such environmental habihiy.
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{r) Risk Management Instruments. Exceptas would not. individually or in the
aggregate, reasonably be expected 1o have a Campany Moatenal Adverse Etfect all denivative
instruments, including, swaps. caps, floors and option agreements, whether entered mto for the
Company’s own account, or for the account of one or more of the Company Subsidiaries orits or
their customers. were entered into (i) only in the ordinary course of business, (1) i accordunce
with prudent practices and u afb material respects with all applicable Laws, rutes, regulanions and
regulatory policies and (i) wth countemarties believed o be financially responsible at the time;
and each of such instruments constitutes the valid and fegally biding obligation of the Company
orone ol the Company Subsicharies. enforceable inaccordance with its terms, exeept a5 may be
fimited by the Bankruptey Exceprions, Netther the Company or the Company Subsidiaries. nor.
to the knowledye of the Company, any ather party thereto. 15 in breach of any of its oblizations
under any such agreement or arrangement other than such breaches tat would not. individually
or in the aggregate. reasonably be expected (o have a Company Material Adverse ElTect.

{s) Agreementy with Revulatory Agencies, Excepl as set lorth on Schedule 7. neither
the Company nor any Company Subsidiary is subject o any material cease-and-desist or other
sinular order or esforcement action issued by, or 1s a party L any material writlen agreement,
conset agreement or memorandum ol understanding with, or isa party to any commiiment letter
or simtlar undertaking o, or s subject 1o any capital divective by, or since December 31, 20060,
has adopted any hoard resalutions at the request of, any Governmental Entity (other than the
Appropriate Federal Banking Agencies with jurisdiction over the Company and the Company
Subsidiaries) that currently restricts inany material respect the condaet ol its business or that in
any matertal manner relates o its copital adequacy, 1 hiquidiny and funding policies and
practices, its ability to pay dividends, s credit, visk management or compliance policies or
procedures, s internal controls, 1Is pranagenient or Hs operations or business (each tent in (s
sentence. it TRevdatory Aureement”), nor has the Company or iy Company Subsidiary heen
advised since December 31, 2006 by any such Governmental Entity that it s considertng issuing.
mttating., ordering. or requesting any such Regolatory Agreement. The Company and cach
Company Subsidiary are in compliance in all material respeets with cach Regulatory Agreement
o which s party or subject. and geither the Company nor any Company Subsidiary has
received any notice from any Goevernmental Entity indicaunyg that either the Company orany
Company Subsidiary is not in compliance in all material respects with any such Regulvory
Agreement. “Appropriate Federal Banking Agency” means the “appropnrate Federal banking
agency” with respect to the Company or such Company Subsidiaries. as applicable, as defined in
Section 3(g) of the Federal Deposit nsurance Act (12 LLS.CL Section 1RE3{y)).

(1) Isurance. The Company and the Company Subsidiaries are isured with
repulable insurers agamst such risks and in such amounts as the management of the Company
reasonably has determined to be prodent and consistent with indostry practice. The Company
and the Company Subsidharies are iy material compliance with their insurance policies and are
not in default under any ol the material terms thereot. each such poliey is outstanding and v tull
Torce and eftect, all premiums and other payvments due under any material policy have been pad.
and all clanns thereunder have been filed in due and nmely fashion, except. in cach case. as
would not. individually or in the aggregate. reasonably be expected (o hive a Company Matenal
Adverse Effect.
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(u) Intelfectual Property. Except as would not. individually or i the aggregate,
reasonably be expected to have a Company Matenial Adverse Effect, (1) the Company and cach
Company Subsidiary owns ar otherwise has the vight o use. all mtellectual property rights.

e luding all ademarks, vade dress, tade names. service marks. domain nanies. patents,
imventions, trade seerets, know-how, works ol authorship and copyrizhts theren. that awve used m

the conduct of therr existing businesses and all nights refatmg o the plans. design and
speciications of any ol s hranely Ricilities CProprietary Righis™)y [ree and clear ol afl hens and
any clainy of ownership by current or former employees, contractors. designers or others and (1)
neither the Company nar anv ol the Compay Subsidiaries is maternatly mfringimg. diluting,
nusappropriating or violating, nor bax the Company or any or the Company Subsuhianes received
any written {or, to the knowledge of the Company, oraly communications alleging that any of
them has materiadly mfrineed. dituted, misapproprated or violated, any of the Proprietary Rights
owned by any other person. Except as would not individually or in the aggregate. reazonably be
expected to have a Company Materal Adverse Elfect, to the Company’s know ledge, no other
person ts infrmging, diluting, nusappropriating or violating, nor has the Company or any or the
Compuny Subsidinries sent any writien communications since January 1, 20006 alleging that any
person has mfringed. diluted. mesappropriated or vtolated, any ol the Proprictary Rights owned
by the Company and the Company Substdiaries.

(v) Brokers and Finders. No hroker, finder or investnient banker s entitled to any
fmancial advisory, brokerage, finder's or other fee or commission in connection with this
Agreement or the Warrant ar the transactions contemiplated hereby or thereby based upon
arrangements made by or an hehalf of the Company orany Company Subsidiary for which the

Investor could have any habiluy,

Artcte 1
Covenants

sonable Ef1

31 Comunereially R

(a) Subject to the ferms and conditions of this Agrcement. cach ol the parties will use
its commurclly reasonable ctforts in good faith to take, or cause to be taken. ol actions, and o
do. or cause to be done. all things necessary, proper or desirable. or advisable under apphcable
Jaws, so as o permit consummation of the Purchase as promptly as practicable and otherwise to
enable consummiation of the trimsactions contemplated hereby and shall use commeraiadly
reasonable efforts to cooperite with the other party 1o that end.

(b) H the Company ss required to obtam any stockholder approvals set lorth on
Schedule C. then the Company shall comply with this Scection 3.1(h) and Section 3. 1(¢). The
Company shall call a spectad mecting ol its stackholders, ax prompdy as practicable {ollowmy
the Closing, to vote on propuosals (collectively, the “Siockholder Proposals™y 10 (i) approve the
exercise of the Warrant for Commuon Stock Lor purposes o the rules of the national security
exchange on which the Commion Steck s histed and o tn) wmend the Company s Charter to
imerease the number of authorzed shares of Common Stock 1o at least such number as shall be
sufficient to pennit the {ull exercise of the Warrant for Common Stock and comply with the
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other provisions of this Section 3 HbY and Section 3.1(c). The Baard of Dircetors shail
recommend to the Company’s steckholders that such stockholders vote i favor of the
Stockholder Proposals. In connecton with such meeting, the Company shall prepare (and the
Iivestor will reasonably cooperate with the Company o prepare) and file with the SEC as
promptly as practicable (hut i ne event more than ten business days afier the Closimg) a
prefiminary proxy statement. shall use its reasonable best eHorts o respond 0 any conunents of
the SEC or its stall thereon and 1o cause a defimtive proxy statement refated 1o such
stockholders” mecting to be nunled to the Company’s stockholders net more than five business
days after clearance thereol by the SEC. wnd shall use s reasonable best etforts to solicit proxies
for such stockholder approval of the Steckholder Proposals. The Company shall notily the
Investor promptly of the recept of any comuments from the SEC or its stafl with respect to the
proxy statement and of any request by the SEC or its stafl for amendments or supplements o
such proxy statement or for additional informaton and will supply the Investor with copies of all
correspandence between the Company or any ol 1ts representatives, on the one hand. and the
SEC orits staft. on the other hand, with respect to such proxy statement. 1 at any time prior to
stich stockholders™ meeting there shall occur any event that is required to be set forth in an
amendment or supplement o the prosy stalement, the Company shall as promptly as practcable
prepare and mail to s stockbolders such an amendment or supplement. Each of the Investor and
the Company agrees promptly to correct any information provided by it or on s behall for use m
the proxy staement il and o the extent that such mformation shatl have become false or
misleading i any material vespect, and the Company shall as promptly as pracuicable prepare
and matl 1o 1ts stockholders an amendment or supplement te correet such information to the
extent required by applicable laws and regubtions. The Company shall consult with the Investor
priog o filing any proxy sttement. or any wmendment or supplement thereto. and provide the
Investor swith o reasonable opportumity o camment thereon. Inthe event that the approval of any
ol the Stackhokder Proposals s not obiimed an such special stockholders meeung. the Company
shall include a propesal to approve tand the Board of Divectors shall reconvuend approval of)
cach such proposal ata mecting ol is stockholders no less than onee in cach subseyguent six-
manth period beginning on famary 1. 2009 wntil all such approvals are obtained or made.

() None of the iformaton supplied by the Company or any of the Company
Subsidiaries for melusion i any proxy stalement m connection with any such stockhalders
meeting of the Company will. at the date it is fled with the SEC, when first mailed to the
Company’s stockholders and at the tme of anv stockhelders meeting. and at the nme of any
amendment or supplement thereof, contain any untiue statement of @ material fact or omit o
stite any nmalerial fict necessary in order to make the statements therein, i light of the
circumstances uider which they are made, nov musieading.

32 Expenses. Unfess otherwise provided in this Agreement or the Warrant, each of
the parties hereto will bear and pay all costs and expenses incurred by it or on its behalf in
connection with the ransactions contemplated under this Agreement and the Warrant, including
fees and expenses of its own financial or other consultants. investment bankers, accountants and

counsel.

Suiticiency of Authorized Common Stock: Exchange Listing.

".d
‘i
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(a) During the perod from the Closing Date {or, 1f the approval of the Stockhelder
Proposals is required. the date of such approval) until the date on which the Warrant has been
fully exercised. the Company shall atall times have reserved for issuance. free of preemptive or
similar rights, a sufficient number of authonzed and unissued Warrant Shares to effectuate such
exercise. Nothing in this Section 3.3 shall preclode the Company from satisfving 1es obhigations
m respect of the exercise ol the Warrant by dedivery of shares of Comnmon Stock which are held
in the treasury of the Company. As soon as reasonably practicable followimg the Closing, the
Company shall. at 113 expense. cause the Warrant Shares 1o be histed on the same national
securities exchange on which the Commuon Stock s histed, subject o oflicial notice of 1ssuance,
and shall mamtam such hsting lor so ing as any Common Stock s histed on such exchange.

(h) I requested by the Investor, the Company shadl promptly use its reasonable best
efforts o cause the Preferred Shares o he approved tor listing on a national securities exchange
as promptly as pracuicable following such request.

34 Cuortain Notfwations Unul Closing. From the Signing Date until the Closing. the
Company shall promptly notly the Investor of {3y any fact. event or circumstance of which it s
awire and which would reasonably be expected to cause any represestation or winranty ol the
Company contained i this Agrecment to be untrue or macawate many naterad respect or to
cause any covenant or agreement of the Company contaned i this Agreement not to be
complied with or saustied i any material respect amd (1) except as Previously Disclosed. any
lact. circumstance, event. change, occurrence, condition or development ol which the Company
15 anware and which, individually orin the agercgate. has had or would reasonably be expected to
have a Company Material Adverse Efect: provided. lrovever. that delivery of any notice
pursuant o this Section 3.4 shall not b oraffect any nelis of o remedies available o the
Investor: provided. further. that o filare o comply with this Section 3.4 shall not constitate a
breach of this Agreement or the Bulure of any condition set forth in Section 1.2 o be satislied
unbess the underlying Company Matenal Adverse Eitect or matenal breach would independently
resull m the fatlure of o condition set forth in Secnon 1.2 w he satisfied.

3.5 Access, Information and Confidenaaiiny.

(a) From the Stgnmg Date untl the date when the tnvestor holds an amount ol
Preferred Shares having an aggregate liquidation value ol less than 10% of the Purchase Price,
the Campany will permit the Investor and s agents, consaltants. contractors and advisors (x)
acting through the Appropnate Federal Banking Azency, to examine the corporate books and
make copies thereof and to discusx the atfawrs. Tinances and accounts of the Company and the
Company Subsidiaries with the principal otficers of the Company, all upon reasonable notice and
at such reasonable times and as ofien as the Investor may reasonably request and (y) to review
any mformation material o the fnvestor’s investment i the Company provided by the Campany
W its Appropriate Federal Banking Acency. Any investigation pursuant to this Section 3.5 shall
be conducted during normad business howrs and m such manner as not w interfere unreasonably
with the conduct of the business of the Company. and nothing heremn shall requice the Company
or any Company Subsidiary to disclose any information o the Investor to the extent (1)
prohibited by applicable law or regulation. or (11) that such disclosure would reasonably be

13-

FOSINLBRRI TR Y O X080 |



expected to cause a violation of any agreement o which the Company or any Company
Subsidiary is a party or would cause a risk of a loss ol privilege to the Company or any Company
Subsidiary (provided that the Company shall use commercially reasonable eHorts to make
appropriate substitute desclosire arrangements under circumstances where the resirictions in this
clause (1) apply).

{h) The Investor will use reasonable best efforts ko hold, and will use reasonable hest
clforts to cause 1ts agents, constilants, contraclors and advisors o hold, m conlidence all non-
public records, books, contracts, instruments, computer data and other data and information
(collectively. “Information”) conceming the Company Turnished or miade available o 1t by the
Company or its representatives pursuant to this Agreenient (exeept W the extent that such
mformation can be shown o have been (1) previously known by such party on a non-confidential
basis, (31) i the public domain throagh no fult of such party or (i Jater Tawlully acquived from
other sources by the party o which itwas furnished (and withowt violation ef any other
confidentiality obhigation)): provieed that nothing herein shall prevent the Investor from
disclosing any InformatGon o the extent required by apphicable knes or regutations or by any
subpoeni or simlar legal process.

Article [V
Additional Agreements

4. Purchase Tor Investment. The Investor acknowledges that the Parchased Sccunbes
and the Warrant Shaves have not heen registered under the Sccarities Actor under any stale
securities laws, The Tnvestor (af is acquiring the Purchased Securiiies prrsuant o an exemption
from registation under the Securtties Actsolely Tar mvesiment with no present itention fo

distribute thent to any person in violation of the Securitios Actorany apphicable TLS. stae
sccurites laws, (b will not sell or otherwise dispose of any of the Purchused Securiies vr the
Warrant Shares, except in compliance with the registration regquiremests or eXxemplon provisions
ol the Sceurities Actand any applicable LES, state secuvities laws, and (e} has such knowledge
and expertence in financial and business matters and i mvestoents of this tope that i s capable
of evaluating the merits and risks of the Purchase and of making an informed investiment
decision.

4.2 Legends.
(a) The Investor agrees that all certificates or other mstruments representing the

Warrant and the Warrant Shares will hear a legend substantally o the Tollowing effect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED. OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD
OR OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION
STATEMENT RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO AN EXEMPTION
FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS.”
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(b)  The Investor agrecs that all certificates or other mstruments vepresenting the
Warrant will also bear o legend substantially 1o the following elfect:

PTHIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETFWEEN THE [SSULR OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THL
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPILLIANCE WITH
SAID AGREENENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SATD AGREEMENT WILL BE VOID.”

(c) tn addition, the Investor agrees that all certificates or other instuments
representing the Preferred Shares will hear o Jegend substantially 1o the following effect

CTHE SECURITIES REPREFSENTED BY THIS INSTRUMENT ARE NOT SAVINGS
ACCOUNTS. DEPOSHTS OR OTHER OBLIGATIONS OF A BANK AND ARE NOT
INSURED BY THE FUDERAL DEPOSIT INSURANCE CORPORATION OR ANY
OTHER GOVERNMENTAL AGENCY.

THE SECURITIES REPRESENTED BY THIS INSTRUNENT HAVE NOT BLEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
CSECURITIES ACT™) OR THE SECURITIES LAWS OF ANY STATE AND MAY
NOT BE TRANSFERRED. SOLD OR OTHERWISE DISPOSED OF EXCEPT WHILE
A REGISTRATION STATENENT RELATING THERETO IS IN EFFECT UNDER
SUCH ACT AND APPLICABLLE STATE SECURITIES LAWS OR PLRSUANT TO
AN EXEMPTION FRON REGISTRATION UNDER SUCH ACT OR SUCH LAWS.
EACH PURCHASER OF TIFE SECURITIES REPRESENTED BY THIS
INSTRUMENT IS NOTIFIED THAT THE SELLER MAY BE RELYING ON THE
EXEMPTION FRON SECTION S OF THLE SECURITIES ACT PROVIDED BY RULL
J4H4A THEREUNDER, ANY TRANSFEREE OF THE SECURITIES REPRESENTED
BY THIS INSTRUNMENT BY ITS ACCEPTANCE HEREOF (1) REPRESENTS THAT
ITIS ATQUALIFIED INSTITUTIONAL BUYERT{AS DEFINED IN RULE 134A
UNDER THE SECURITIES ACT). (2) AGREES THAT IT WILL NOT OFFER. SELL
OR OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY THIS
INSTRUMENT EXCEPT {A) PURSUANT TO A REGISTRATION STATEMENT
WHICH IS THEN EFFECTIVE UNDER THE SECURITIES ACT. (B) FOR SO LONG
AS THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE ELIGIBLE
FOR RESALE PURSUANT TO RULE 144N TO A PERSONIT REASONABLY
BELIEVES IS A "QUALIFIED INSTITUTIONAL BUYER™ AS DEFINED IN RULE
144A UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS OWN
ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER
TO WHOM NOTICE IS GIVEN THAT THE TRANSFER IS BEING MADE IN
RELIANCE ON RULE 134A (CY TO THE ISSUER OR (D) PURSUANT TO ANY
OTHER AVAILABLE EXEMPTION FROM THE REGISTRATION
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REQUIREMENTS OF THE SECURITIES ACT AND (3) AGREES THAT T WILL
GIVETO EACH PERSON TO WHOM THE SECURITIES REPRESENTED BY THIS
INSTRUMENT ARE TRANSFERRED A NOTICE SUBSTANTIALLY TO THE
EFFECT OF THIS LEGEND.”

{«h In the cvent that any Puychased Sceeurities or Warcant Shares (1) become registered
under the Seeurtties Act or (1) are clhigible 1 be transterred withont restriction in accordance
with Rule 144 or another exemption from registration under the Seeurities Act (other thap Rule
144A), the Company shall issue new cortiticates or other mstruments representing such
Purchased Sccuritios or Warrant Shares, which shall notcontam the applicable fegends in
Sections $.2(0) aud (<) abov e provided that the Investor surrenders w the Company the
previously issued certificates or other instruments. Upon Franster of all or a portion of the
Warrant in comphiance with Section 40 the Company shall issue new certificates or other
mstruments representing the Warrint. which shall not contiin the apphcable legend in Section
4.2(bY above: provided that the nvestor surrenders o the Company the previously issued
ceralicates or ather instruments,

4.3 Certin Teapsacyons. The Campany will not merze or consolidate with, or sell,
transter or fease all or substantally all of 118 property or assets too any other party unless the

stceessar, transferee or lessee pirty (or its ultimate parent entity). as the cise may be (i not the
Company ). expressly assumes the due and punctual performance and observance ol cach and
cevery covenant, agreement and condition af this Agrecment o be performed and observed by the
Compiany,

44 Translorof Purchased Securities and Warrani Shares: Restrictions on Exereise of
the Warrant. Subject w camplisnee with appheable secuntties laws, the Investor shall be
permitted to tmmsler, sell, assign or otherwise dispose oV Franyfer™y all or a portion ot the
Purchased Sceurnies or Warrant Shares atany time, and the Company shall tike all sieps as may
be reasonably requested by the Investor o Lactliate the Transter of the Purchased Securities and
the Warrant Shares: provided that the Tnvestor shall not Transfer a portion or portions of the
Warrant with respect . and:or exercise the Warrant for, more than one-half of the Inial
Warrant Shares (us such number may be adjusted from time to tme purseant to Section 13
thereat) m the aggregate until the earlier of (a) the date on which the Company {(or any successor
by Business Combination) has received aggregate pross proceeds ol not less than the Purchase
Price (and the purchase price paid by the Investor o any such suceessor for securities of such
suceessor purchased under the CPP) [rom one or more Qualified Cquity Offerings (including
Qualified Equuy Offerings of such successor) and (hy December 31, 2000, ~Qualified Equine
Offering” means the sale and issuance Jor cash by the Company 1o persons other than the
Company or any of the Company Subsidiaries after the Clusing Date of shares of perpetual
Preferred Stack, Common Stock or any combination of such stock, that, in each case, quahty as
and may be included i Tier | eapital ol the Company at the ume of issuance under the
appheable risk-based capital guidehnes of the Company’s Appropnate Federal Banking Agency
{other than any such sales and issuances made pursuant o agreenients or arangements entered
Into. or pursuant o financing plans which were pubhicly announced, on or prior to October 13,
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2008). "Businesy Combination”™ means a merger. consolidation, statwtory share exchange or
similar transaction that requires the approval of the Company’s stockholders.

4.3 Registration Rights.

{(a) Registration.

(1) Subject fo the terms and conditions of this Agreement, the Company
covenants and agrees that as prompthy as practicable alter the Closmg Date {and i any
cvent no Later than 30 days alier the Closing Date), the Company shall prepare and file
with the SEC a Shell Regrstranon Stitement covering adl Regstrable Securiues (or
otherwise designate an existing Shelf Rewistzation Statement Bled with the SEC 1o cover
the Registrable Secunties), and. to the extent the Shell Rewistration Statement has not
theretulore been dechired effective or s noCatomaucatly elfectve upon such fihng. the
Company shall use reasonable best efforts to cauxe such Shelf Registrabon Statement o
he declared or become effective and to keep such Shell Registtaton Sttement
continueusly elfective and in complianee with the Seearities Act and vsable [or resale ol
stuch Registrable Secunnes tora period from the date of s mital effectiveness unul such
tme as there are no Registrable Sccuritivs remaiming Oncluding by reliling such Shelf
Registration Statement (or a new Shelt Regstration Statement) tf the imal Shelft
Registratiom Statement expires). So long as the Company is a well-known seasoned
issuer (as defined in Rule 405 under the Securittes Ac) at the time of fthng of the Shelf
Registration Statement with the SEC such Shell Regisuanon Statement shall be
destgnated by the Company as an antomatic Shelf Registration Sttement.
Notwithstanding the forezoing, il on the Siening Die the Companny s not eligible o file
aregistritton statement on Form S-3, dhen the Company shatl not be obligated to file a
Shell Registration Statement unlexs wid untl requested o do so mwrtimg by the
Investor.

{11) Any registration pursuant to Section 4.53¢ap(n) shatl be effected by means of
a shelf reestration on an appropriate torm under Rule 413 under the Sceurities Act (a
“Shell Registration Staremens”), Hihe Tnvestor or any other Holder inends o distnbute
any Registrable Securtties by means ol wmy underwriten offermg i shall pronptly so
advise the Company and the Company shall take all reasonable steps 1o facihitate such
distribution. inchuding the acttons required parsuant o Section 4.5(¢): provided that the
Company shall not be required to facihitare an underwriten offering of Registrable
Sceurtties unless the expected gross proceeds from such offering exceed (1) 2% of the
mitial aggregate ligwdaton preference ol the Preferred Shares if such miual aggregate
liquidation preference is less than $2 hilbon and (1) $200 million i1 the mnial aggregate
llquidation preference of the Prefered Shares s equal o or greater than $2 bithon. The
fead underwriters i any such distributton shall be selected by the Holders ol a majority
of the Registrable Securities (o be dhstributed: providded that to the extent appropriate and
permitted under applicable Taw such Holders shall consader the gualifications of any
broker-dealer Athhate of the Company i selecting the fead underwnters i any such
distribution.
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(111} The Company shall not be requived 1o effect a registration (mcluding a
resale of Registrable Securities from an cflecuve Shelf Registration Statement) or an
underwritien oftering pursuant to Section <L.3(): (A} with respect 1o securities that are
not Registable Securities; or (B i the Company has notified the fnvestor ad ol other
Holders that in the good Faith judgment ol ithe Board of Directars, it would be marenially
detrimental to the Company or its securitvholders for such regisiration or underwritten
oflening (0 be cflected at such time, in which event the Company shall have the nglt to
defer such registration for a period of not more than 45 davs alter receipt ot the request of
the Investor or any other Holder: provided that sach right o delay o regrstration or
underwritten oftering shall be exercised by the Company (1) only 1f the Company has
wenerally exercised (or 1z concurrently excrcising) sumilar black-out rights against holders
of stmifar securitics that have registration rights and (2) not more than three tmes in any
12-month period and not more than 90 days i the aggregate inany 1 2-month period.

(v)y  Hdurmg any pertod when an effective Shelf Registration Statement is nol
available, the Company proposes ln register any ol s cquity secuniies, other than a
registration pursuant o Section 4.3y or a Specind Registration. and the registranon
form to he Nled may he used Tor the registation or qualification for disuibution of
Registrable Seeurnities, the Company will give prompt written notice to the Investar and
all uther Holders of its mntention to elfect such a registration (hut in no event less than ten
days prior to the anticipated filing date) and will mclude m such registraton all
Registrable Scecuritios with respect to which the Campany has received wintten requests
for inclusion theyein withm ten busiess davs alter the dite ol the Campany 's notee {4
“Pivvhack Recistrarion™), Any such person that has made such a written request nvay
wiathdraw its Registrable Sceurtiies from such Pregyvback Recstration by givmg wrntien
natice o the Company and the namaging underwriter, i any, on or hetore the Nifth
business dayv prior to the planned effective date o such Praevback Resistration. The
Company may terninate or withdraw any registration under this Sceton 4.5(a)(iv) prioy
to the elfectivenesy of such registrabion, whether ar not Investor or any other Flolders
have elected to melude Rewistrable Securttics in such registration,

() 10 the registration referred 1oom Section 4.5(ajivy is proposed o be
underwritten. the Company will so advise Investor and all other Holders as a part ot the
written notice given pursuant to Section 4.5(a)(iv). In such event. the right of Investor
and all other Holders (o registration pursuant to Section 4.53(a) will be conditioned upon
such persons™ participation in such underwriting and the inclusion ol such person’s
Registrable Securtties i the undenwriting if such secunities are of the same class of
securities as the sccurities to be offered in the underwritten offermy, and each such
person will {together with the Company and the other persons distributing their securtties
throueh such underwriting) enter o an underwriting agreement i custominy {form with
the underwriter or underwriters selected for such undenvrinng by the Company: provided
that the Investor {as opposed to other Holders) shall not be required o indemuity any
person m connection with any rezistration. [ any partcipating person disapproves ol the
terms ol the unders ritmyg. sach person may eleet te withdraw therefrom by witien notice
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fo the Company. the managing underwriters and the Tnvestor (i the fnvestor s
participating in the underwriting).

(vt HMerther (x) the Company grants “piggyback” registration nghts o one or
more third parties to mchide their securties wan underwritten oftering ander the Shell
Registration Stitement pursuant o Section 4.3 or (v) o gavback Registration
under Seetion 4.3 ) relates o an underwritten offering on behall of the Company.
and in cither case the managig undenwriters advise the Company that in then reasonable
opinion the number of securities requested to be meluded ni such offering exceeds the
number which can be sold without adversely alTecimg the marketabiliy of such olTermg
(including an adverse effect on the per share offering price). the Company will inclhude in
such offering only such number of securities Ut m the reasonable opinion of such
managmyg underwriters can be sold without adversely affecting the marketabidny of the
offering (including an adverse effect on the per share offerimg price), whicl securities
will be so meluded i the follow ing order of priority: (A) [irst, in the case ol a Piggvback
Remistration under Seetion 4.3¢niv). the securities the Company propaoses to setl, (B)
then the Registrable Securities of the Tnvestor ane all other Halders who have requested
inclusion of Registrable Sceurities pursuant to Section 4. 3(a)(in) or Section 4.3(a)(iv). as
apphicable, pro rata on the basis of the aggregate number of such sceuritics or shares
owned by cach such person and (C) Tastly. any other securitics of the Company that hane
been requested o be so included. subject to the terms o this Agreement: provided,
however, that i the Company has. prior to the Sigmng Date. entered into an agreement
with respect w s securites thatis meonsistent with the vrder of priority contemplated
hereby then it shalb apphy the arder of prioriy oy such conflicting agreement o the extent
that it woudd otherwise vesult ma breach under such agreement.

(M
any registration, qualithcation or complemee hercunder shadl be borpe by the Company. Al
Selling Expenses mcwrred in connection with any registrations hereunder shall be borne by the

holders of the securities so registered pro raia on the basis of the aggregate offering or sale price

of the securities so registered.

(¢) Obligations ol the Company. The Company shall use its reasonable best efforts,
for so long as there are Registrable Sceurities outstanding. to take such actions as are under its
control to ot become an inehigible issuer (as defined in Rule 405 under the Securities Acty and
to remain a well-known scasoned issuer (as defined in Rule 403 under the Sceurtties Act) if it
has such status on the Signing Date or becomes eligible f1or such status in the futare. In addinon,
w henever required to effect the regismation ol any Registrable Securities or {acthitate the
distribution of Registrable Securities pursuant w an effective Shelf Registration Statement, the
Company shall, as expediticusiy as reasonably pracucable:

{1) Prepare and e with the SEC a prospectus supplement with respeet 1o a

proposed offering of Registrahic Sevurities pursuant to an etfective registration
statement. subject to Sceton 4.3(d), keep such registratton statement etfective and keep
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such prospectus supplement current unnl the securities deseribed therein are no longer
Registrable Securities.

) Prepare and lle with the SEC such amendments and supplements Lo the
applicable registration statement il the prospectus or prospectus supplement used in
connection with such registration statement as may be necessary o comply with the
provisions of the Sceurtties Act with respect o the disposttion of all securibes covered by
such registration statenwent.

(i) Fumsh o the Holders and any underwriters such number of copics ol'the
apphicable registration statement and cach such amendment and supplemient thereto
{including in cach case all exhibas)y and of a prospectus, including a prefmmmary
prospectus, i canformity with the requirements of the Securities Act, and such other
documents as they may reasonably request in order to faciinate the dispositon ot
Registrable Secuntcs owned or to be distributed by them.

(v} Usets rensonable best efforts w register and qualify the securities covered
by such registraton statement under such other securities or Blue Sky laws ol such
Jurisdictions as shall be reasonably requested by the Holders or any managing
underwriter(s). to keep such registration or qualification in etfect for so long as such
registration statement remitins m elfect. and 1o fake any ather action which may be
reasonably necessary to cnable such selfer to consummate the disposition in such
Jurisdictions of the secarities owned by such Holder: preavided thate the Company shall not
be required in connecton therewith or ax a condition thereto 1o qualify to do business or
10 fihe o general consent o service of process inany such states o jarisdictions,

(\) Naotify each Holder ol Registrable Securities at any tune when a
prospectus refating thereto s reqanred o he delivered under the Securtties Act of the
happening of any event as a resalt ol which the apphicable prospectus. as then i effect.
mcludes an untrae statement of o material act or omits o state amatertal fact required o
be stated therein or necessary 1o make the stiements therein not nusleading i light ol
the circumistances then existing,

{(vi)  Give writicn notice to the Holders:

(A) when any registration statement fifed pursuant to Section 4.53{aj or
any amendment thereto has been tiled with the SEC {except lor any amendment
cffected by the filing of a document with the SEC pursuant to the Exchange Actl)
and when such registration statement or any post-elTective amendment thereto has
become effective:

{(BY  ofany request by the SEC for amendments or supplements to any
registration statement or the prospectis included therein or for additional
tnformation;
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(C)  of'the issuance by the SEC of any stop order suspending the
effectiveness ol any registration statement or the imtton of any proceedings for
that purpose:

(D) ofthe veceipt by the Company or its legad counsel ol any
notilication with respect to the suspenston of the qualification ol the Consnon
Stock for sale i any Junsdiction or the mitation or threatenimg of any proceeding
for such purpose:

(k) ol the happenmg ol anv event ihat requares the Company to make
changes in any cffective registrabion stement or the praspectus related o the
registrafiont statement in order to make the statements therein not misleading
(which nouce shall be accompanied by an mstruction to suspend the use of the
prospectus until the requisite changes have been made): and

(I} ifatany ume the representations and warranties of the Company
contained iy undenwriting agreement contemplated by Section 4.5(¢)(x) ceise
to be true and correct.

(vir)  Usc s reasonable hest efforts to prevent the issuance or obtain the
withdrawal of any order suspending the effectiveness of any registration stalement
referred o m Section 4.5e)vi)(Cy at the earliest practicable time.

(viny - Upon the eccurrence ol any event contemplated by Section 4 3(e)v) or
S 3OVORY. prompily prepare a post-elTective amendment w such registraiion statement
or & supplement to the relited prospectus or {ife any other requived docament so that, as
thereatler delivered to the Holders ind iy underwrnters. the prospectus will not contain
an untrue statement ol o natenal fact or onit o siate any material facl necessary w make
the statements therein, in light of the circumstances undey which they were made, not
nisleading. 1M the Company nottfies the Holders maceondance with Sceuon 4.5(c v k)
to suspend the use of the prospectus unul the requisite changes 1o the prospectus have
been made. then the Molders and any underw riters shadl suspend use of such prospectus
and use their reasonable best elfors to return to the Company att copies of such
prospectus (at the Company’s expense) other than permanent tile copies then in such
Huolders™ or underwriters” possession. The total number of davs that any such suspension
may be in effect in any 12-month penod shall not exceed 90 davs.

(ix)  Use reasonable hest elforts to procure the cooperation ol the Company's
transfer agent in setthing any offering or sale of Registrable Secuntties. meluding with
respect to the trapster of physical stock certiticates into boak-entry form m accordance
with any procedures reasonably vequested by the Holders or any managing
undenvnter(s).

{(x) I an undeneritien otlering is requested parsuant to Section 4.3(a)(1), enter
iInto an underwriting agreement m customary form. scope and substance and ke all such
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other actions reasonably requested by the Holders of a majority ol the Registrable
Securtties being sold in connection therewith or by the managing underwriter(s). if any.
to expedite or facilitate the underwritten disposition of such Registrable Securities. and in
connection therewath m uny underwritten offering (including making members of
mangement and executives of the Company avardable o participate i “road shows™,
simtlar sales events and other marketing activities), (A ) make such representations and
warranties to the Holders that are selling stockholders and the managmg undenwvriter(s). il
any. with respect o the business of the Company and its subsidianies, and the Shelf
Remistration Statement. prospectus and documents. 18 any. incarporated or deemed to be
wncorporated by reference therern, i cach case. m customary form, substance and scope.
and, i e, confirm the same 1 and when requested. (B) use its reasonable best efforts to
(urnish the underwriters with opintons of counsel to the Company. addressed 1o the
managing undensriter(s), 1 any. covering the matters customariy covered in such
opintons requested o underw rtten offerings. (C) ase its reasonable best eflorts  obtam
“cold comtart” letters from the independent certified public accountants of the Company
tand. i necessany, any other mdependent certitied public accountants of any busimuess
acquired by the Company for which fmancial stidements and finanesad data are included
i the Shelt Registration Stadementy whoe have certified the Bnancial statements meluded
i such Shell Registation Statemient, addressed to each of the managing underwriter(s), if
any, such letters to be iy customary form and covering mutters of the type customardy
covered 1 Teald comfort” fetters, (DY 117 an underw riting agreement s entercd mto, the
sime shall conta indemmBication provisions and procedures customary i underwritten
ollerings (provided that the Investor shall not be ohhgated 1o provide any indemnity ). sl
(E) dehiver such documents amd certificaies as may be reasonably requested by the
Flolders afa majeriy o) the Registrable Secutities being sold m connection therewith.
therr counsel and the managme undenwriter(s), 1any, o cvidence the continued validhty
of the representations and warrantics made pursuang 1o clavse (1) above wd to evidence
compliance with any customary conditions contaned i the undervriting sgreement oy
other agreement entered into by the Company,

(xi1)  Moke avalable for mspection by a representative of Holders that are
selling stockholders, the managing underwriter(sy, if any. and any attorneys or
accountants retained by such Holders or managing underwruer(s). at the offices where
normally kept. during reasonable business hours. financial and other records. pertinent
corparate documents and properties of the Company. and cause the officers. directors and
employees of the Company o supply all imfarmaton in each case reasonably requested
(and of the type customartty provided in connection with due dihgence conducted in
connechion with a registered pubhic oflering of sceurities) by any such representative,
managing underwrifes(s). attorney or accountant i connection with such Shelf
Registration Statement.

(x11) ise reasonable best efforts o cause all such Registrable Securities to be
listed o each national securities exchunge on which simar securities 1ssued by the
Company are then listed or.1Uno similar securtties wssued by the Company are then hsted

on any national securities exchange, use its reasonable best elforts to cause all such
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Registrable Securities to be histed on such scearities exchange as the Investor may
designate.

(xiti) I requested by Helders of o majority ol the Registrable Sceurtties being
registered andsor sold in conncction theres i, or the managing undenwriter(s), i any.
prompily mclude iy i prospecios supplement or aniendiment such information as the
Holders ol a magority of the Registrable Secarities bemg reastered and:or sold in
connection therewith or managing underwriter(s). i any, may reasonably request in order
to permit the intended mcthod of distributon of such securities and make all required
filings of such prospectus supplement or such amiendment as soon as practicable after the
Company has received such request.

{xivy  Timely provide to s security holders carning statements satislying the
provisions of Section [{a) of the Secunitics Avtand Rule 138 thercunder.

() Suspension of Sales. Uipon recept ef written notice from the Company that a
registratian statement, prospectis or prospectos supplament Containg or Py Contan an unrue
statement of a material factor omis or may ot w state a maternal fact required 1o be stated
therem or necessary w make the statements therein not misteading or that circamstances exist
that make inadvisable use of such registration statemend. prospecius or praspecias supplement,
the Investor and cach tHaolder of Regisuable Sceurities shall forthw ith discontinue disposition of
Registrable Sceuriues until the Investor and-or Holder has received copies of a supplemented or
amended prospectus or prospectus supplement, or unth ibe nvestor and or such Holder s
advised inwriing by the Company that the use of the prospectus and. il apphicable, prospectus
supplement may be resumed, and. o so doected by the Company, the Tnvestor axcd-or such
Flolder shatl deliver 1o the Company {at the Company s expense) all copres, other than
permanent fife copies tenin the Investar and:-or such Holder's possession, of the prospectus
and. i applicable, prospectus supplement covering such Registrable Securities current at the tine
of reeeipt of such notice. The otal aumber of davs that any such suspension may be ineftect in
any F2-manth pertod shall not exceed Y0 davs,

{e) Termination ol Reenstiation Righis, A Holder's vegistration nights as to any
securities held by such Holder tand s Affihines. partoers, members and {oemer members) shall
not be available unless such securities are Registrable Securities.

) Fumishine Information.
(1) Netther the Investor nor any Rolder shall ase any free writing prospectus

(as defined in Rufe 405) in connection with the sale of Registrable Securities without the
prior wrilten consent of the Company.

(11) 1t shail be a condivan precedent to the obligations of the Company (o ke
any action pursuant (o Secton 4.5(¢) that Investor andqor the selling Holders and the
underwriters, ifany. shall luenish to the Company such information regarding
themselves. the Regisirable Securities held by them and the intended method of
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disposition of such sccurties as shall be required to elfect the registered atlering of their
Registrable Sceurities,
(g)  Indemnuficauon.

(1} The Company agrees o indemnidy cach Holder and, 1l a Holder s a
person other than an individual, such Holder's officers. divectors, employees, agents,
representatives and AlMbates, and cach Person, iFany. that controls a Holder withoy the
meaning of the Securtties Act (cach, an “fadeomiredy, against any and all losses. clanmns,
damages, achions, habiliues, costs and expenses (mcluding reasonable fees. expenses and
chshbursements of attorneys and other professionals incurred in connection with
mvestigatng. defendimg, seitling. compromisimy or paying any such losses, claims.
damages, actions, lisbilities. costs and expenses), joint or several. ansing ont ol or based
upun any uptrue statenient or atfeged untrue statement of material fact contained m any
registration statement. including any prelimmary prospectus or final prospectus contained
iherem or any amendments or supplements thereto or any documents incorporated therein
by reference or contned m any free witimy prospectus (as such term is detined m Rule
403) prepared by the Company or authonzed by it iy writing Tor use by such Holder (or
any amendment or supplement theretn): or any onission 1o state therem a material fact
required to be stated therein or necessary o make the statements therein, m light of the
circumstances under which they were made, not misleading: provided. that the Company
shadl not be able o such Indemnitec n any such case (o the extent thist any sueh loss,
chim, damage. habdity for action ar procecding i respect thereef) or expense arises oul
ol ur s hased upon (A an untrue sttement oF omizsion made i such registration
stitementincludmg any such prelimimany prospectos or final prospectus contamed
therem vrany such mmendments or supplements thereto or contirined in any free writing
prospectus (as such term s defined m Rule 403) prepared by the Compiny or autherized
by it i writing for use by such Holder (or any amendment or supplement thereto), in
reliance upon and mconlornty with iformation regarding such Indemnitee or 1s plan
ol distrtbution or ownership mterests which wis furnished inwridng to the Company by
such Indemutee tor use i connection with such registration statement. including any
such prelimyinary prospectus or nal prospectus contained therein or any such
amendments or supplements thercto, or (B) ofters ar sales effected by or on behalf of
such Indemnitee by means of " (as defined in Rule 1539A) a “free writing prospectus™ (as
detined m Rule 4037 that was not authorized mowriting by the Company.

{n) If the indemnification provided tor in Scetion 4.5(g)(1) 1s unavatlable (o an
Indemnitee with respect to any lasses. claims, damages, actions, habilities, costs or
expenses referred to therem oris msuificient w hold the Indemnitee harmless as
contemplated therei. then the Company. in licw ol imdemnitying such Indemnitee, shall
contnibute to the amount paid or pavible by such Indemniter as a result of such losses,
clanms. damages. actions. fiabihitics. costs or expenses in such proportion as is appropriae
to reflect the relative ault of the Indenmiitee, on the one hand, and tie Company. on the
other hand, v connection with the statements or omissions which resulted i such fosses,
clatms, damages, actions. habilities. costs or expenses as well as any other relevant
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equitable considerations. The relative fault of the Company, on the one hand, and of the
Indemnitee, on the other hand, shall be determuned by reference to. among other factors,
whether the untrue statement of a material fact or omission W state a material fact relates
to imformaton supplicd by the Company or by the Indemnitee and the parties” relative
mntent. knowledge, aceess to information and opportunity to corvect ar prevent such
statemettt or omission: the Company and each Holder agree thut 1t would not be just and
cquitable i contribution pursuant to this Section 4.5(g) ) were detenmuned by pro rata
allocation or by any other method of allocinion that does not tike accaunt ol the equitable
conxideritions referved to in Section 4.5(2)(r). No [ndemnitee guliy of fraudulent
nisrepresentation (within the meaning of Sccuon FHD of the Securities Act) shall be
entitled o contribution from the Company if the Company was not yuilty of such
fraudulent misrepreseniation,

hy Assignment of Registration Riglts. The nghts of the Investor to regisuabon of
Registrable Securities pursuant 1o Section 4.5¢t) may be assigned by the Investor 10 a transferce
or assignee ol Registrable Seeurities with a liquidation prelerence or in the case of Registrable
Sccurities other than Preferred Shares, a market value, no fess than an amount equal to (1) 2% ol
the imtiad aggregante liqudanon prefevence ol the Preferred Shares il zuneh minal ageregate
hoguidation preterence s fess than $2 bithon and (1) $200 nuthon f the nutal ageregate
hguidation preference of the Prelerred Shaves is cqual to or greater than 82 billion: provided.,
however, the transleyor shalll within ten days after such tansfer, Turmsh o the Company written
notice of the name and address of such tansterce or assignee and the number and type ol
Registrable Securities that are being assigned. For purposes of this Secoon 4.3(h). "market
value™ per share of Commaon Stock shall be the last repaorted sale price of the Common Stock on
the nattonal securities exchange on which fie Common Stock 13 listed or admitted 10 trading on

the fast tradmyg day priov o the proposed transter. and the “market vatue™ for the Warrant tor any
portion thereof) shall be the market value per share of Common Stock o which the Warrant (or
such portion) is exercisable fess the excreise price per share.

(1) Clear Market. With respect to any underwritten offerig of Registrable Sceurnities
by the Investor or other Holders pursuant to this Section 4.3, the Company agrees not to ellec!
(other than pursuant o such registration or pursuant to a Speoial Rewstration) any public sale or
distribution, or o lite any Shell Registration Statement (other than such registration or a Special
Registration) covering. in the case of an undenvritten offering of Common Stock or Warrants.,
any of 1ts equity securities or, in the case of an underwritten olfermg ol Preferred Shares. any
Preferred Stock of the Company. or. in each case, any securities convertible inw or exchangeable
or exercisable for such securities, during the period not to exceed ten davs prior and 60 days
following the effecuve date of such offering or such tonger periad up 10 90 days as may be
requested by the managimg underwriter for such andeswiitten offering. The Company also
agrees to cause such of ts directors and senior execunive oflicers (o execute and deliver
customary fock-up agreements in such form and for such ume period up 10 90 days as may be
requested by the managing underwriter. “Special Regisoration” means the registration of (A)
equity securtlies and:or options or other rights i respect thereol solely registered on Furm S-4 or
Form $-8 (or suceessor form) or {B) shares of equity securities and-or options or other rights in
respect thereof 1o he offered 10 divectors. members of management. employees, consultants.

ki
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customers, lenders or vendors of the Company or Company Subsidiarics or in connection with
dividend remvestment plans.

() Rule 144; Rule 144A. With a view to making available o the Investor and
Folders the bencfus ot certinn rufes and regulations of the SEC which may permit the sate of the
Registrable Seeunties w the public without registrson, the Company agrees Lo use s
reasanable hest ellornts o

{1) make and keep public ilormanon avatlable, as thuse terms are undersiood
and defined m Rule 14401y vraoy sinilar or anslogous rufe promulgated under the
Sceurtties Act at all times after the Signmyg Date:

(i1) (A) e with the SEC, v a nimely manner. all reports and other documents
veguired of the Company undey the Exchange Act and (B) i at any ume the Company s
not required o [ile such reports, make available, upon the request of any Holder. such
Imformation necessary W permit safes pursuant w Rule A (neluding the mifonation
required by Rale 14A M) under the Scecunties Acty:

(i} o bong as the Investor or a Folder owng any Reatstrable Scecurities.
furnish o the {nvestor or such Holder fordhwith upon request: awritten statement by the
Campany as to itz complizmec with the reporting requirements of Rule t44 under the
Securtties Act, and of the Exchange Act a copy of the most recent annual or quarterly
report of the Company ind such other reports and docaments as the Tnyestor ar Flolder
may reasanably request i avathing iselC ol any rule or regalation of the SEC alfewing it
to sell any such seeurities o the public without revsteation: and

{ivy ke sueh furdher acuon as any Holder may reasonably reguest, all o the
extent requured front time o tme 1o enable such Holder o selt Regisrable Securues
without registration under the Securities Acl.

k) As used s Scetion 4.5 the {ollowing terms shall have the following
respective meanings:

(1) “Helder™ means the lnvestor and any other holder of Registrable
Securities to whoem the registrittion nights conferred by this Agreement have been
transferred m comphance with Section 4.3(h) hercot,

{1} “Holders” Counsel” means one counsel Tor the selling Holders chosen by
Holders holdimg a majority interest in the Registrable Securtiies being reurstered.

{1y “Regisier,” Tregisiered " and Tregiiration” shall reler W a registration
etfected by preparmy and (A) iling a registration statement in comphiance with the
Sceuritics Actand apphcable rules and regulations thereunder, and the declaration or
ordering of effectiveness of such registration staiement or {B) filing a prospectus and-or

228-

LIRS R 1T A CETRRPATS WM LU LSRR



prospectus supplement i respect ol an appropriate cffective registiation statenent on
Form S-3.

(1v) “Reaistrahle Secpritiey” means £A) all Preferred Shares, (B) the Warrant
{subject o Section 4. 53(py and (C) any equity seeuritics issued or sssuable directly or
indhirectly with respect 1o the securilies relerved wom ihe Toregoimy clauses (A or (B} by
way of conversion, exercise oy exchange thereoll including the Warrant Shares, or share
dividend or share splic oy in connecnon with a combination of shaves, recapitalization.
reclassilication, merger analeamation. arrangement, consalidation or other
reorgamization. provided that. once issued. such securties will not be Registrable
Securities when (1) they are sold pursuant to an flective registration statement under the
Secarities Act {2) exceptas provided below i Seetion 4.5{0), they may be sold pursiant
to Rule 144 without hnutatton thereunder on valume or manner of sale, (3) they shall
have ceased (o be outstanding or (4) tiey hav e been seld i a private wansacton m which
the ransteror's rights under this Agreement are not assizned to the transferec of the
secarities, No Registrable Sceurtties may be regastered under maore than one registration
staftement at any one time.

(v} “Rewistridion Expensey” mean all expenses incurred by the Company in
clfecting any registration purstant to this A greement (whether ar not any registration or
prospectus becomes ellecty ¢ or Mikdy or otherwase complying with its obligations under
this Section 4.50 including alf registration. filing and tisting fees, printing expenses. fees
and disbursements of counsel for the Company. hlue sky fees and expenses. expenses
meurred in connection with any “road show 7 the reasonable fees and disbursements of
Holders™ Counsel. and expenses af the Comparny s independent iiccountants i
connection with any regulbar or speciai reviows o audits invident to or requared by any
such registration. but shall not include Scethng Expenses,

D T Rile 14487 Rude F4947, 0 Rude FI007,  Rufe 4037 and " Ridde 4157 mean.
m each case. such rule promutigated wder the Secturities Act (or any successor provision),
as the same shall be amended from ume to tme.

(vity  Selling Expenses” mean all discoants, selling comnussions and stock
transfer taxes applicable to the sale ol Registrable Securities and fees and disbursements
ol cotmsel for any Holder (other than the tees and disbursements of Holders” Counsel
included in Registration Expenses).

th Atany tme. any holder of Securities tincluding any Holder) may elect to forfent
s rights set torth i this Section 4.3 from that date forward: provided. that a Holder forfeining
such rights shall nonctheless be entitded to partcipate under Section 4.5(a)Gv) - (Vi) many
Pending Underwritten Offering to the same oxtent that such Holder would have been enttled to
if the holder had not withdrawn: and provided. fussher. that no such forfeiture shall ternuinate a
Holder™s rights or obligations under Scction 4 300 with respect o any prioy registralion or
Pendmy Underwriten Offermy. “Poending Underverinen Offerine ™ means, with respect 10 any
Holder forfertmg its rights pursuant to this Section 4501, any underwritlen offering of
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Registrable Securities in which such Holder has advised the Company of its intent to register its
Registrable Securities either pursuant 1o Section 4.5(a)(11) or 4.5(a)(iv) prior to the date of such
Holder’s forfeiture.

(m)  Specific Pedformance. The parties hereto acknowledge that there would be no
adequate remedy af law il the Company Tnls 1o perlfonm any of 1ts obhigations under this Section
4.5 and that the Investor and the Holders tfrom thne to time may be ireparably harmed by any
such fatlure, and accordingly agree that the Investor and such Holders, in addition to any other
remedy o which they may be entitled at law or in equity, to the Tullest extent permitted and
enforceable under applicable law shall be entitled to compel specific perfarmance of the
obligations of the Company under this Section 4.5 1y accordance with the terms and conditions
of this Section 4.5.

(n) No Inconsistent Avreements. The Company shall not, on or after the Signing
Date, enter into any agreement with respect to its securities that may impair the rights granted o
the Investor and the Holders under this Section 4.5 or that otherwise conflicts with the pravisions
hereol in any manner that may impair the rights granted o the Investor and the Holders under
this Section 4.5, In the event the Company has, prior (o the Signing Date, entered into any
agreement with respect to its securities that 1s inconsistent with the rnights granted to the Investor
and the Holders under this Scction 4.5 (including agreements that are inconsistent with the order
of prionty comemplated by Section 4.5(a)(vi)) or that may otherwise conflict with the pravisions
hereof. the Company shall use its reasonable best elforts to amend such agreements 1o ensure
they are consistent with the provisions of this Section 4.3, :

(o) Certain Otferings by the Investor. In the case of any securities held by the
Investor that cease o be Registruble Secwrnies solely by reason of clause (2) 30 the deliminon of
“Registrable Securities,” the provisions of Sections 4.3(aj(i1), clauses (iv), (ix) and (x)-(xit) of
Section 4.5(c). Section 4.5(g) and Section 4.5(1) shall continue to apply until such securitics
otherwise cease to be Registrable Securities. In any such case, an “underwritten” offering or
other disposition shall include any distnbution of such securities on behal{ of the lnvestor by one
or more broker-dealers. an “underwriting agreement” shall include any purchase agreement
entered into by such broker-dealers, and any “registration statement” or “prospectus’ shall
include any offering document approved by the Company and used in connection with such
distribution.

(p) Registered Sales of the Warrant. The Holders agree to sell the Warrant or any
portion thereal under the Shelf Registration Statement only beginning 30 days after notifying the
Company of any such sale, during which 30-day period the lnvestor and all Holders af the
Warrant shall take reasonable steps (o agree 1o revisions o the Warrant to permit a public
distribution of the Warrant, including entering into a warrant agreement and appointing a warrant
agent.

4.6 Voting of Warrant Shares. Noowithstanding anything iy this Agreement to the
contrary, the Investor shall not exercise any voung nghts with respect to the Warrant Shares.
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4.7  Depositary Shares. Upon request by the Investor at any time following the
Closing Date, the Company shall promptly enter into a depositary arrangement, pursuant to
customary agreements reasonably satisfaclory to the Investor and with a depositary reasonably
acceptable to the Investor. pursuant (o which the Preferred Shares may be deposited and
depositary shares, each represenuing a fraction ol a Prefeired Share as specified by the Investor,
may be issued. From and after the execution of any such depositary arrangement, and the deposit
of any Preferved Shares pursuant thereto, the depositary shares issued pursuant thereto shall be
deemed “Preferred Sharves™ and, as apphicable, "Registrable Securities”™ for purposes of this
Agreement.

4.8 Restriction on Dividends and Repurchases.

(a) Prior 1o the carlier of (x) the third anniversary of the Closing Date and (v) the date
on which the Preferred Shares have been redeemed in whole or the Investor has transferred all of
the Preferred Shares to third parties which are not Atliliates of the Investor, neither the Company
nor any Company Subsidiary shall, without the consent ol the Investor:

(1) declare or pay any dividend or make any distribution vn the Common
Stock (other than (A) regular quarterly cash dividends of not more than the amount of the
last quarterly cash dividend per share declared or. i fower. pubhicly announced an
intention to declare, on the Common Stock prior to October 14, 2008, as adjusted for any
stock split. stock dividend. reverse stock sphit, reclassification or similar transaction, (B)
dividends payable solely in shares of Commaon Stock and (Cy dividends or distributions
of rights or Junior Stock 1in connecuon with a stockholders™ rights plan): or

(i) redeem, purchase or acquire any shares ol Cammuon Stock or other capital
stock or other equity securities of any kind of the Company. or any trust preferved
securities 1ssued by the Company ov any Affiliate of the Company. other than (A)
redemptions, purchases or other acquistions ol the Preferred Shaves. (B) redemptions.
purchases or other acquisitions of shares of Commun Stock or other lunior Stock, in each
case in this clause (B) in connection with the administration of any employee benefit plan
in the ordinary course of business (including purchases o offset the Shave Dilution
Amount (as defined below} pursuant to a publicly announced repurchase plan) and
consistent with past practice; provided that any purchases o offsct the Share Dilution
Amount shall in no event exceed the Share Dilution Amaunt, (C) purchases or other
acquisttions by a broker-dealer subsidiary of the Comipany solely for the purpose of
market-making, stabilization or customer facilitation transacuons m lunior Stock or
Paruty Stock in the ordinary course of 1ts business, (D) purchases by a broker-dealer
subsidiary of the Company of capital stock of the Company for resale pursuant to an
offering by the Company of such capual stock underwntten by such broker-dealer
subsidiary. (E) any redemption or repurchase of rights parsuant to any stockholders’
rights plan, (F) the acquisition by the Company or any ol the Company Subsidianies of
record ownership i Junior Stock or Parity Stock for the bencficial ownership of any
other persons (other than the Company or any other Company Subsidiary), including as
trustees ar custodians, and (G) the exchange or conversion of Junior Stock for or nto
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other lunior Stock or of Parity Stock or trust preferred securities for or into other Parity
Stock (with the same or lesser aggregate liquidation amount) or Junior Stock. tn each
case set forth in this clause (G). solely 10 the extent required pursuant to binding
contractual agreements entered into prior o the Signing Date or anv subsequent
agreement for the accelerated exercise. settlement or exchange thereof for Comnton
Stock {clauses (C) and (F), collectively, the “Permitted Repurchases™). ~Share Ditution
Amouni” means the increase in the number of diluted shares outstanding (determined n
accordance with GAAP, and as measured {rom the date of the Company’s most recently
filed Company Financial Statements prior to the Closing Date) resulting from the grant,
vesting or exercise of equitv-based compensation to employees and equitably adjusted for
any stock split, stock dividend; reverse stock split, reclassification or similar transaction.

- (b) Until such time as the Inveslor ceases to own any Preferred Shares. the Company
shall not repurchase any Preterved Shares trom any holder thereof, whether by means of open
market purchase, negotiated transaction, or otherwise, other than Permitted Repurchases, unless
it ofters 1o repurchase a ratable postion of the Preferred Shares then held by the Investor on the
same terms and conditions.

(c) “Junior Stock” means Common Stuck and any other class or series of stock of the
Company the terms of which expressly provide that it ranks junior to the Preferred Shares as to
dividend rights and,or as to rights on liquidation, dissolution or winding up of the Company.
“Parity Stock ™ means any class or series of stock of the Company the terms of which do not
expressly provide that such class or sertes will rank senior or junior to the Preferred Shares as to
dividend rights and’or as to rights on hquidation, dissolution or winding up of the Company {in
cach case withowt rezard to whether dividends aceruc cumulatively or non-cumulatively).

4.9 Repurchase ol Investor Securities.

(a) Following the redemption in whole of the Preferred Shares held by the Investor or
the Transfer by the Investor of all of the Preferred Shares 1o one or more third parties not
affiliated with the Investor, the Company may repurchase, in whole or in part, al any time any
other equity securities of the Company purchased by the Investor pursuamt to this Agreement or
the Warrant and then held by the Investor, upon notice given as provided in clause (b) below, at
the Fair Market Value of the equity security.

{b) Notice of every repurchase of equity securities of the Company held by the
Investor shall be given at the address and i the manner set forth for such party in Section 5.6.
Each notice of repurchase given to the Investor shall state: (i) the number and type of securities
to be repurchased, (i1} the Board of Director’s determination of Fair Market Value of such
securities and (1t) the place or places where certificates representing such securities are to be
surrendered for payment of the repurchase price. The repurchase of the securities specified in
the notice shall occur as soon as practicable following the determination of the Faur Market
Value of the securities.
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(c) As used in this Section 4.9, the following terms shall have the following
respective meanings:

(1) “Appraisal Procedure”™ means a procedure whereby two independent
appraisers, one chosen by the Company and one by the Investor, shall muteally agree
upon the Fair Market Value, Each party shall deliver a nonee to the other appointing its
appraiser within 10 days alter the Apprasal Procedure is invoked. I within 30 days alter
appointment of the two appraisers they are unable to agree upon the Fair Market Value, a
third independent appraiser shall be chosen within 10 days therealter by the mutval
consent of such first two appraisers. The decision of the third appraiser so appointed and
chosen shall be given within 30 days after the selection of such thard appraiser. 1f three
appraisers shall be appoimnted and the determination of one appraiser is disparate from the
middle determination by more than twice the mmount by which the other determination is
disparate from the middle determination, then the determmation of such appraiser shall
be excluded, the remaining two determinations shall be averaged and such average shall
he binding and conclusive upon the Company and the Investor; otherwise, the average of
all three determinations shall be binding upon the Company and the Investor. The costs
ol conducting any Appraisal Procedure shall be borne by the Company.

(1) “Fair Marker Value™ means. with respect (o any security. the fair market
value of such security as determined by the Board of Directors. acting in good faith in
reliance on an opinion ol a nationally recognized independent investment banking firm
retained by the Company for this purpose and certified m a resolution to the Investor. If
the Investor does nol agree with the Board of Divector’s determination, it may object in
writing within 10 days of receipt ol the Board of Divector’s determination. In the event of
such an objection, an authorized representative of the Investor and the chiel executive
officer of the Company shall promptly meet to resolve the objection and to agree upon
the Fair Market Value. 1f the chief executive ofticer and the authorized representative are
unable 1o agree on the Fair Market Value during the 10-day period foltowing the delivery
of the lavestor’s objection, the Appraisal Procedure may be invoked by either party o
determine the Fair Market Value by delivery of o written notification thereof not later
than the 30" day after delivery of the Investar’s objection.

4.10  Executive Compensation. Until such time as the [nvestor ceases Lo own any debt
or equity securities of the Company acquired pursuant to this Agreement or the Warrant, the
Company shall take all necessary action 1o ensure that its Benefit Plans with respect 1o tts Senior
Executive Officers comply in all respects with Section 111(h) ol the EESA as implemented by
any guidance or regulation thereunder that has been issued and is in effect as of the Closing Date,
and shall not adopt any new Benefit Plan with respect (o its Semor Executive Officers that does
not comply therewith. “Senior Exccutive Officers” means the Company's "senior executive
officers” as defined in subsection 111(b){3) ot the EESA and regulations issued thereunder,
including the rules set forth in 31 C.F.R. Part 30

411 Bank and Thiift Holding Company Status. 1 the Company is a Bank Holding
Company or a Savings and Loan Holding Company on the Signing Date. then the Company shall
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maintain its status as a Bank Holding Company or Savings and Loan Holding Company. as the
case may be, for as long as the Investor owns any Purchased Sccurities or Warrant Shares. The
Company shall redeem all Purchased Sccurities and Warrant Shares held by the Investor prior o
terminating its status as a Bank Holding Company or Savings and Loan Holding Comipany, as
applicable. “Bank Holding Company ™ means a company reuistered as such with the Board of
Governors of the Federal Reserve Systems (the “Federad Reserve™) pursuant to 12 U.S.C. §1842
and the regulations of the Federal Reserve promulgated thereunder, “Savings and Loun Holding
Company ™ means a company registered as such with the Office of Thrift Supervision pursuant 1o
12 U.5.C. §1467(a) and the regulations ol the Office of Thrift Supervision promulgated
thereunder. :

412 Predominantly Fipancial. For as long as the Investor owns any Purchased
Securities or Warrant Shares, the Company, to the extent it is nol itself an insured depository
institution, agrees 10 remain predominantly engaged in {inancial activities. A company is
predominantly engaged in linancial activities if the annual gross revenues derived by the
company and all subsidiaries of the company (excluding revenues derived from subsidiary
depository institutions). on a consolidated basis, from engaging in aclivities that are financial in
nature or are inctdental 10 a tinancial acuvity under subsection (k) of Section 4 of the Bank
Holding Company Act ol 1956 (12 UL.S.C. 1843(K)) represent at least 83 percent of the
consolidated annual gross revenues of the company.

Article V
Miscellancous
3.1 Teomination. This Agreement may be terminated al any time prior w the Closing:

(a) by etther the [nvestor or the Company if the Closing shall not have occurred by
the 30" calendar day following the Signing Date; provided. hinvever, that in the event the
Closing has not occurred by such 30™ calendar day. the parties will consult in good faith o
determine whether to extend the term of this Agreement. it being understood that the parties shall
be required to consult only until the fifth day after such 30™ calendar day and not be under any
obligation to extend the term of this Agreement thereafter; provided, further, that the right to
terminate this Agreement under this Section 5. 1{a) shall not be available to any party whose
breach of any representation or warranty or failure to perform any obligation under this
Agreement shall have caused or resulted in the fatlure of the Clasing to occur on or prior to such
date; or

{b) by either the Investor or the Company in the event that any Governmental Enuty
shall have issued an order, decree or ruling or taken any other action restraining, enjoining or
otherwise prohibiting the transactions contemplated by this Agreement and such order, decree,
ruling or other action shall have become final and nonappealable; or

{c) by the mutual written consent of the [nvestor and the Company.
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In the event of termination of this Agreement as provided in this Section 5.1, this Agreement
shall forthwith become void and there shall be no hability on the part of either party hereto
except that nothing herein shall relieve either party trom habihity for any breach of this
Agreement.

5.2 Survival of Representauons and Wartinties. Al covenants and agreements, other
than those which by their terms apply in whole or in part after the Closing, shall terminate as of
the Closing. The representations and warranties of the Company made herein or in any
certificates delivered in connection with the Closing shall survive the Closing without Innitation,

5.3 Amendment. No amendment of any provision of this Agreement will be effective
unfess made in writing and signed by an officer or a duly authorized vepresentative of cach party:
provided that the Investor may unilaterally amend any provision of this Agreement w the extent
required to comply with any changes after the Stgning Date in applicable federal stanunies. No
failure or delay by any party i exercising any right, power or privilege hereunder shall operate
as a waiver thereof nor shall any single or partial exercise thereol preclude any other or further
exercise ol any other right, power o1 privilege. The rights and remedies herein provided shall be
cumulative of any rights or remedies provided by law.

5.4 Waiver of Condinons. The conditions o each pariy’s obligation to consuminate
the Purchase are for the sole benefit of such party and may be waived by such party in whole or
in part 10 the extent permitted by applicable law, No waiver will be eflective unless 1tis ina
wriling signed by a duly authorized officer ot the waiving party that makes express reference 1o
the provision or provisions subject o such waiver.

5.5 Governing Law; Submission to Jurisdiction, Erc. This Agrecment will be
governcd by and construed in accordance with the federal law of the United States if and to
the extent such law is applicable, and otherwise in accordance with the laws of the State of
New York applicable to contracts made and to be performed entirely within such State.
Each of the parties lereto agrees (a) to submit to the exclusive jurisdiction and venue of the
United States District Court for the District of Columbia and the United States Court of
Federal Claims for any and al civil actions, suits or proceedings arising out of or relating
to this Agreement or the Warrant or the transactions contemplated hereby or thereby, and
(b) that notice may be served upon (i) the Company at the address and in the manner set
forth for notices to the Campany in Section 5.6 and (ii) the luvestor in accordance with
federal law. To the extent permitted by applicable law, each of the parties hereto hereby
unconditionally waives trial by jury in any civil legal action or proceeding relating to this
Agreement or the Warrant or the transactions contemplated hereby or thereby.

5.6 Notices. Any notice, request, instruction or other document to be given hereunder
by any party to the other will be m writing and will he deemed to have been duly given (&) on the
date of dehvery if delivered personally, or by tacsimile. upon confirmation of receipt. or (b) on
the sccond business day following the date of dispateh if delivered by a recognized next day
counter service. All notices 1o the Company shall be delivered as set forth in Schedule AL or
pursuant Lo such other mstruction as may be designated in wnnng by the Company to the
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Investor. All notices to the Investor shall be delivered as set forth below, or pursuant to such
other instructions as may be designated in writing by the Investor to the Company.

H o the Investor

United States Department of the Treasury

1500 Pennsylvania Avenue, NW, Room 2312

Washington, D.C. 20220

Attention: Assistant General Counsel (Banking and Finance)
Facsimile: (202)622-1974

5.7 Definitions

(a) When a reference is made in this Agreement 1o a subsidiary ol a person, the term
“subsidiary” means any corporation, partnership, joint venture, limited liability company or other
entity (x) of which such person or a subsidiary of such person is a general partner or {y) of which
a majonty of the voting securities or other vouting interests, or a majority ol the securities or other
interests of which having by their terms ordinary voung power 1o elect a majority of the board of
directors or persons performing similar functions with respect to such entdy. is directly or
indirectly owned by such person and/or one or more subsidiaries thereof,

(b) The term “dffiliate” means, with respect to any person, any person divectly or
indirectly controlling, controlled by or under common control with, such other person. For
purposes of this definttion. “conirol” (including. with correlative meanings. the terms “conirolled
by and “under conmon conorol withTy when used with respect to any person. means the
possession, directly or mdirectly. of the power t cause the direction of management and: or
policies of such person, whether through the ownership of votng sceunities by contract or
othenvise,

(c) The tems “knowdedye of the Company™ av " Company s knowledge”™ mean the
actual knowledge after reasonable and due inquiry of the “officers™ (as such term 1s defined in
Rule 3b-2 under the Exchange Act, but excluding any Vice President or Secretary) of the
Company.

5.8 Assignment. Neither this Agreement nor any right, remedy, obligation nor
liability arising hereunder or by reason hereof shall be assignable by any party hereto without the
prior written consent of the other party. and any attempt to assign any right, remedy, obligation
or liability hercunder without such consent shall be void, except (a) an assignment, in the case of
a Business Combination where such party is not the surviving entity. or a sale of substantially all
of its assets, 1o the entity which is the survivor of such Business Combination or the purchaser n
such sale and (b) as provided in Section 4.5.

5.9 Severability. It any provision of this Agreement or the Warrant, or the application
thereof 10 any person or circumstance. is determined by a court of competent jurisdiction to be
invalid, void or unenforceable, the remaining provisions hereof, or the application of such
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provision o persons or circumstances other than those as to which it has been held invalid or
unenforceable, will remain in full force and effect and shall in no way be aftecied, impaired or
invalidated thereby. so long as the economic or legal substance of the transactions contemplated
hereby s not affected m any manner materially adverse w any party. Upon such determination,
the parties shall negotiate in good faith i an effort o agree upoen a suitable and equitable
substitute provision to etiect the original intent ol the parties.

5.10  No Third Party Bencliciaries. Nothing contined m this Agreement, expressed or
implied. is intended W confler upon any person or entity other than the Company and the Investor
any benefit, right or remedies. except that the provisions of Section 4.3 shall iure to the benefis
of the persons referred (o in that Section.
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ANNEX A

FORM OF CERTIFICATE OF DESIGNATIONS
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ANNEX A

ARTICLES OF AMENDMENT
TO
SECOND AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
FARMERS CAPITAL BANK CORPORATION
DESIGNATING FIXED RATE CUMULATIVE PERPETUAL
PREFERRED STOCK, SERIES A

Pursuant to Kentucky Revised Statutes Sections 271B.6-020 and 271B.10-060, the undersigned
Kentucky corporation, Farmers Capital Bank Corporation, executes these articles of amendment to its
articles of incorporation:

A. The name of the corporation is Farmers Capital Bank Corporation. (the “Corporation”).

B. The board of directors of the Corporation (the “Board of Directors”), in accordance with
the Corporation’s articles of incorporation and applicable law, adopted the following resolution on
December 18, 2008, creating a series of 30,000 shares of Preferred Stock of the Corporation designated as

“Fixed Rate Cumulative Perpetual Preferred Stock, Series A”™):

RESOLVED, that pursuant to the provisions of the articles of incorporation of the Corporation
and applicable law, a series of Preferred Stock, no par value, of the Corporation be and hereby is created,
and that the designation and number of shares of such series, and the voting and other powers, preferences
and relative, participating, optional or other rights, and the qualifications, limitations and restrictions
thereof, of the shares of such series, are as follows:

Part 1. Designation and Number of Shares. There is hereby created out of the authorized and
unissued shares of preferred stock of the Corporation a series of preferred stock designated as the “Fixed
Rate Cumulative Perpetual Preferred Stock, Series A” (the “Designated Preferred Stock™). The authorized
number of shares of Designated Preferred Stock shall be 30,000.

Part 2. Standard Provisions. The Standard Provisions contained in Annex A aftached hereto are
incorporated herein by reference in their entirety and shall be deemed to be a part of these Articles of
Amendment to the same extent as if such provisions had been set forth in full herein.

Part. 3. Definitions. The following terms are used in these Articles of Amendment (including the
Standard Provisions in Annex A hereto) as defined below:

{(a) “Common Stock” means the common stock, par value $0.125 per share, of the Corporation.

(b) “Dividend Payment Date” means February 15, May 15, August 15 and November 15 of each
year.

(c) “Junior Stock” means the Common Stock and any other class or series of stock of the
Corporation the terms of which expressly provide that it ranks junior to Designated Preferred Stock as to
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Corporation.

(d) “Liquidation Amount” means $1,000 per share of Designated Preferred Stock.



(e) “Minimum Amount” means $7,500,000.

(f) “Parity Stock” means any class or series of stock of the Corporation (other than Designated
Preferred Stock) the terms of which do not expressly provide that such class or series will rank senior or
junior to Designated Preferred Stock as to dividend rights and/or as to rights on liquidation, dissolution or
winding up of the Corporation (in each case without regard to whether dividends accrue cumulatively or
non-curnulatively).

(8)  “Signing Date” means the Original Issue Date.

Part. 4. Certain Voting Matters. Holders of shares of Designated Preferred Stock will be entitled
to one vote for each such share on any matter on which holders of Designated Preferred Stock are entitled
to vote, including any action by written consent.

C. The Resolution was duly adopted by the Board of Directors of the Corporation at a
meeting held on December 18, 2008.

D. The Second Amended and Restated Articles of Incorporation of the Corporation are
amended so that the designation and number of shares of each class and series acted upon in the
Resolution, and the relative rights, preferences and limitations of each such class and series, are as stated
in the Resolution.

IN WITNESS WHEREOF, the undersigned duly authorized officer has executed these articles of
amendment the 6th day of January, 2009.

FARMERS CAPITAL BANK CORPORATION

By:

G. Anthony Busseni
President and Chief Executive Officer
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ANNEX A

STANDARD PROVISIONS

Section 1. General Matters. Each share of Designated Preferred Stock shall be identical
in all respects to every other share of Designated Preferred Stock. The Designated Preferred
Stock shall be perpetual, subject to the provisions of Section 5 of these Standard Provisions that
form a part of the Certificate of Designations. The Designated Preferred Stock shall rank equally
with Parity Stock and shall rank senior to Junior Stock with respect to the payment of dividends
and the distribution of assets in the event of any dissolution, liquidation or winding up of the
Corporation.

Section 2. Standard Definitions. As used herein with respect to Designated Preferred
Stock:

(a) “Applicable Dividend Rate” means (i) during the period from the Original Issue
Date to, but excluding, the first day of the first Dividend Period commencing on or afier the fifth
anniversary of the Original Issue Date, 5% per annum and (ii) from and after the first day of the
first Dividend Period commencing on or afier the fifth anniversary of the Original Issue Date,
9% per annum.

(b)  “Appropriate Federal Banking Agency” means the “appropriate Federal banking
agency” with respect to the Corporation as defined in Section 3(q) of the Federal Deposit
Insurance Act (12 U.S.C. Section 1813(q)), or any successor provision.

(c)  “Business Combination” means a merger, consolidation, statutory share exchange
or similar transaction that requires the approval of the Corporation’s stockholders.

(d) “Business Day” means any day except Saturday, Sunday and any day on which
banking institutions in the State of New York generally are authorized or required by law or
other governmental actions to close.

()  “Bylaws” means the bylaws of the Corporation, as they may be amended from
time to time.

® “Certificate of Designations” means the Certificate of Designations or comparable
instrument relating to the Designated Preferred Stock, of which these Standard Provisions form a
part, as it may be amended from time to time,

(g)  “Charter” means the Corporation’s certificate or articles of incorporation, articles
of association, or similar organizational document.

(h)  “Dividend Period” has the meaning set forth in Section 3(a).

@) “Dividend Record Date” has the meaning set forth in Section 3(a).

)] “Liquidation Preference” has the meaning set forth in Section 4(a).

A-l
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(k)  “Original Issue Date” means the date on which shares of Designated Preferred
Stock are first issued.

()] “Preferred Director” has the meaning set forth in Section 7(b).

(m)  “Preferred Stock” means any and all series of preferred stock of the Corporation,
including the Designated Preferred Stock.

(n)  “Qualified Equity Offering” means the sale and issuance for cash by the
Corporation to persons other than the Corporation or any of its subsidiaries after the Original
Issue Date of shares of perpetual Preferred Stock, Common Stock or any combination of such
stock, that, in each case, qualify as and may be included in Tier | capital of the Corporation at
the time of issuance under the applicable risk-based capital guidelines of the Corporation’s
Appropriate Federal Banking Agency (other than any such sales and issuances made pursuant to
agreements or arrangements entered into, or pursuant to financing plans which were publicly
announced, on or prior to October 13, 2008).

(o)  “Share Dilution Amount” has the meaning set forth in Section 3(b).

(p)  “Standard Provisions” mean these Standard Provisions that form a part of the
Certificate of Designations relating to the Designated Preferred Stock.

(@  “Successor Preferred Stock” has the meaning set forth in Section 5(a).

) “Voting Parity Stock™ means, with regard to any matter as to which the holders of
Designated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b) of these
Standard Provisions that form a part of the Certificate of Designations, any and all series of
Parity Stock upon which like voting rights have been conferred and are exercisable with respect
to such matter,

Section 3. Dividends.

()  Rate. Holders of Designated Preferred Stock shall be entitled to receive, on each
share of Designated Preferred Stock if, as and when declared by the Board of Directors or any
duly authorized commitiee of the Board of Directors, but only out of assets legally available
therefor, cumulative cash dividends with respect to each Dividend Period (as defined below) at a
rate per annum equal to the Applicable Dividend Rate on (i) the Liquidation Amount per share of
Designated Preferred Stock and (it) the amount of accrued and unpaid dividends for any prior
Dividend Period on such share of Designated Preferred Stock, if any. Such dividends shall begin
to accrue and be cumulative from the Original Issue Date, shall compound on each subsequent
Dividend Payment Date (i.e., no dividends shall accrue on other dividends unless and until the
first Dividend Payment Date for such other dividends has passed without such other dividends
having been paid on such date) and shall be payable quarterly in arrears on each Dividend
Payment Date, commencing with the first such Dividend Payment Date to occur at least 20
calendar days after the Original Issue Date. In the event that any Dividend Payment Date would
otherwise fall on a day that is not a Business Day, the dividend payment due on that date will be
postponed to the next day that is a Business Day and no additional dividends will accrue as a
result of that postponement. The period from and including any Dividend Payment Date to, but
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excluding, the next Dividend Payment Date is a “Dividend Period”, provided that the initial
Dividend Period shall be the period from and including the Original Issue Date to, but excluding,
the next Dividend Payment Date.

Dividends that are payable on Designated Preferred Stock in respect of any Dividend
Period shall be computed on the basis of a 360-day year consisting of twelve 30-day months. The
amount of dividends payable on Designated Preferred Stock on any date prior to the end of a
Dividend Period, and for the initial Dividend Period, shall be computed on the basis of a 360-day
year consisting of twelve 30-day months, and actual days elapsed over a 30-day month.

Dividends that are payable on Designated Preferred Stock on any Dividend Payment Date
will be payable to holders of record of Designated Preferred Stock as they appear on the stock
register of the Corporation on the applicable record date, which shall be the 15th calendar day
immediately preceding such Dividend Payment Date or such other record date fixed by the
Board of Directors or any duly authorized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior to such Dividend Payment Date (each, a “Dividend Record
Date™). Any such day that is a Dividend Record Date shall be a Dividend Record Date whether
or not such day is a Business Day.

Holders of Designated Preferred Stock shall not be entitled to any dividends, whether
payable in cash, securities or other property, other than dividends (if any) declared and payable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of
the Certificate of Designations).

(b)  Priority of Dividends. So long as any share of Designated Preferred Stock
remains outstanding, no dividend or distribution shall be declared or paid on the Common Stock
or any other shares of Junior Stock (other than dividends payable solely in shares of Common
Stock) or Parity Stock, subject to the immediately following paragraph in the case of Parity
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly,
purchased, redeemed or otherwise acquired for consideration by the Corporation or any of its
subsidiaries unless all accrued and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (including, if applicable as provided in Section 3(a) above,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been or
are contemporaneously declared and paid in full (or have been declared and a sum sufficient for
the payment thereof has been set aside for the benefit of the holders of shares of Designated
Preferred Stock on the applicable record date). The foregoing limitation shall not apply to (i)
redemptions, purchases or other acquisitions of shares of Common Stock or other Junior Stock in
connection with the administration of any employee benefit plan in the ordinary course of
business (including purchases to offset the Share Dilution Amount (as defined below) pursuant
to a publicly announced repurchase plan) and consistent with past practice, provided that any
purchases to offset the Share Dilution Amount shall in no event exceed the Share Dilution
Amount; (ii) purchases or other acquisitions by a broker-dealer subsidiary of the Corporation
solely for the purpose of market-making, stabilization or customer facilitation transactions in
Junior Stock or Parity Stock in the ordinary course of its business; (iii) purchases by a broker-
dealer subsidiary of the Corporation of capital stock of the Corporation for resale pursuant to an
offering by the Corporation of such capital stock underwritten by such broker-dealer subsidiary;
(iv) any dividends or distributions of rights or Junior Stock in connection with a stockholders’
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rights plan or any redemption or repurchase of rights pursuant to any stockholders’ rights plan;
(v) the acquisition by the Corporation or any of its subsidiaries of record ownership in Junior
Stock or Parity Stock for the beneficial ownership of any other persons (other than the
Corporation or any of its subsidiaries), including as trustees or custodians; and (vi) the exchange
or conversion of Junior Stock for or into other Junior Stock or of Parity Stock for or into other
Parity Stock (with the same or lesser aggregate liquidation amount) or Junior Stock, in each case,
solely to the extent required pursuant to binding contractual agreements entered into prior to the
Signing Date or any subsequent agreement for the accelerated exercise, settlement or exchange
thereof for Common Stock. “Share Dilution Amount” means the increase in the number of
diluted shares outstanding (determined in accordance with generally accepted accounting
principles in the United States, and as measured from the date of the Corporation’s consolidated
financial statements most recently filed with the Securities and Exchange Commission prior to
the Original Issue Date) resulting from the grant, vesting or exercise of equity-based
compensation to employees and equitably adjusted for any stock split, stock dividend, reverse
stock split, reclassification or similar transaction.

When dividends are not paid (or declared and a sum sufficient for payment thereof set
aside for the benefit of the holders thereof on the applicable record date) on any Dividend
Payment Date (or, in the case of Parity Stock having dividend payment dates different from the
Dividend Payment Dates, on a dividend payment date falling within a Dividend Period related to
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Designated Preferred Stock and all such Parity Stock and
payable on such Dividend Payment Date (or, in the case of Parity Stock having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling
within the Dividend Period related to such Dividend Payment Date) shall be declared pro rata so
that the respective amounts of such dividends declared shall bear the same ratio to each other as
all accrued and unpaid dividends per share on the shares of Designated Preferred Stock
(including, if applicable as provided in Section 3(a) above, dividends on such amount) and all
Parity Stock payable on such Dividend Payment Date (or, in the case of Parity Stock having
dividend payment dates different from the Dividend Payment Dates, on a dividend payment date
falling within the Dividend Period related to such Dividend Payment Date) (subject to their
having been declared by the Board of Directors or a duly authorized committee of the Board of
Directors out of legally available funds and including, in the case of Parity Stock that bears
cumulative dividends, all accrued but unpaid dividends) bear to each other. If the Board of
Directors or a duly authorized committee of the Board of Directors determines not to pay any
dividend or a full dividend on a Dividend Payment Date, the Corporation will provide written
notice to the holders of Designated Preferred Stock prior to such Dividend Payment Date.

Subject to the foregoing, and not otherwise, such dividends (payable in cash, securities or
other property) as may be determined by the Board of Directors or any duly authorized
committee of the Board of Directors may be declared and paid on any securities, including
Common Stock and other Junior Stock, from time to time out of any funds legally available for
such payment, and holders of Designated Preferred Stock shall not be entitled to participate in
any such dividends.

Section 4. Liquidation Rights.
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(a)  Voluntary or Involuntary Liquidation. In the event of any liquidation, dissolution
or winding up of the affairs of the Corporation, whether voluntary or involuntary, holders of
Designated Preferred Stock shall be entitled to receive for each share of Designated Preferred
Stock, out of the assets of the Corporation or proceeds thereof (whether capital or surplus)
available for distribution to stockholders of the Corporation, subject to the rights of any creditors
of the Corporation, before any distribution of such assets or proceeds is made to or set aside for
the holders of Common Stock and any other stock of the Corporation ranking junior to
Designated Preferred Stock as to such distribution, payment in full in an amount equal fo the sum
of (i) the Liquidation Amount per share and (ii) the amount of any accrued and unpaid dividends
(including, if applicable as provided in Section 3(a) above, dividends on such amount), whether
or not declared, to the date of payment (such amounts collectively, the “Liquidation
Preference”).

(b)  Partial Payment. If in any distribution described in Section 4(a) above the assets
of the Corporation or proceeds thereof are not sufficient to pay in full the amounts payable with
respect to all outstanding shares of Designated Preferred Stock and the corresponding amounts
payable with respect of any other stock of the Corporation ranking equally with Designated
Preferred Stock as to such distribution, holders of Designated Preferred Stock and the holders of
such other stock shall share ratably in any such distribution in proportion to the full respective
distributions to which they are entitled.

(c) Residual Distributions. If the Liquidation Preference has been paid in full to all
holders of Designated Preferred Stock and the corresponding amounts payable with respect of
any other stock of the Corporation ranking equally with Designated Preferred Stock as to such
distribution has been paid in full, the holders of other stock of the Corporation shall be entitled to
receive all remaining assets of the Corporation (or proceeds thereof) according to their respective
rights and preferences.

(d Merger, Consolidation and Sale of Assets Not Liquidation. For purposes of this
Section 4, the merger or consolidation of the Corporation with any other corporation or other

entity, including a merger or consolidation in which the holders of Designated Preferred Stock
receive cash, securities or other property for their shares, or the sale, lease or exchange (for cash,
securities or other property) of all or substantially all of the assets of the Corporation, shall not
constitute a liquidation, dissolution or winding up of the Corporation.

Section 5. Redemption.

(8)  Optional Redemption. Except as provided below, the Designated Preferred Stock
may not be redeemed prior to the first Dividend Payment Date falling on or after the third
anniversary of the Original Issue Date. On or after the first Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Corporation, at its option, subject to the
approval of the Appropriate Federal Banking Agency, may redeem, in whole or in part, at any
time and from time to time, out of funds legally available therefor, the shares of Designated
Preferred Stock at the time outstanding, upon notice given as provided in Section 5(c) below, at a
redemption price equal to the sum of (i) the Liquidation Amount per share and (ii) except as
otherwise provided below, any accrued and unpaid dividends (including, if applicable as
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provided in Section 3(a) above, dividends on such amount) (regardless of whether any dividends
are actually declared) to, but excluding, the date fixed for redemption.

Notwithstanding the foregoing, prior to the first Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Corporation, at its option, subject to the
approval of the Appropriate Federal Banking Agency, may redeem, in whole or in part, at any
time and from time to time, the shares of Designated Preferred Stock at the time outstanding,
upon notice given as provided in Section 5(c) below, at a redemption price equal to the sum of (i)
the Liquidation Amount per share and (ii) except as otherwise provided below, any accrued and
unpaid dividends (including, if applicable as provided in Section 3(a) above, dividends on such
amount) (regardless of whether any dividends are actually declared) to, but excluding, the date
fixed for redemption; provided that (x) the Corporation (or any successor by Business
Combination) has received aggregate gross proceeds of not less than the Minimum Amount (plus
the “Minimum Amount” as defined in the relevant certificate of designations for each other
outstanding series of preferred stock of such successor that was originally issued to the United
States Department of the Treasury (the “Successor Preferred Stock™) in connection with the
Troubled Asset Relief Program Capital Purchase Program) from one or more Qualified Equity
Offerings (including Qualified Equity Offerings of such successor), and (y) the aggregate
redemption price of the Designated Preferred Stock (and any Successor Preferred Stock)
redeemed pursuant to this paragraph may not exceed the aggregate net cash proceeds received by
the Corporation (or any successor by Business Combination) from such Qualified Equity
Offerings (including Qualified Equity Offerings of such successor).

The redemption price for any shares of Designated Preferred Stock shall be payable on
the redemption date to the holder of such shares against surrender of the certificate(s) evidencing
such shares to the Corporation or its agent. Any declared but unpaid dividends payable on a
redemption date that occurs subsequent to the Dividend Record Date for a Dividend Period shall
not be paid to the holder entitled to receive the redemption price on the redemption date, but
rather shall be paid to the holder of record of the redeemed shares on such Dividend Record Date
relating to the Dividend Payment Date as provided in Section 3 above.

(b)  No Sinking Fund. The Designated Preferred Stock will not be subject to any
mandatory redemption, sinking fund or other similar provisions. Holders of Designated Preferred
Stock will have no right to require redemption or repurchase of any shares of Designated
Preferred Stock.

(c)  Notice of Redemption. Notice of every redemption of shares of Designated
Preferred Stock shall be given by first class mail, postage prepaid, addressed to the holders of
record of the shares to be redeemed at their respective last addresses appearing on the books of
the Corporation. Such mailing shall be at least 30 days and not more than 60 days before the date
fixed for redemption. Any notice mailed as provided in this Subsection shall be conclusively
presumed to have been duly given, whether or not the holder receives such notice, but failure
duly to give such notice by mail, or any defect in such notice or in the mailing thereof, to any
holder of shares of Designated Preferred Stock designated for redemption shall not affect the
validity of the proceedings for the redemption of any other shares of Designated Preferred Stock.
Notwithstanding the foregoing, if shares of Designated Preferred Stock are issued in book-entry
form through The Depository Trust Corporation or any other similar facility, notice of
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redemption may be given to the holders of Designated Preferred Stock at such time and in any
manner permitted by such facility. Each notice of redemption given to a holder shall state: (1) the
redemption date; (2) the number of shares of Designated Preferred Stock to be redeemed and, if
less than all the shares held by such holder are to be redeemed, the number of such shares to be
redeemed from such holder; (3) the redemption price; and (4) the place or places where
certificates for such shares are to be surrendered for payment of the redemption price.

(d)  Partial Redemption. In case of any redemption of part of the shares of Designated
Preferred Stock at the time outstanding, the shares to be redeemed shall be selected either pro
rata or in such other manner as the Board of Directors or a duly authorized committee thereof
may determine to be fair and equitable. Subject to the provisions hereof, the Board of Directors
or a duly authorized committee thereof shall have full power and authority to prescribe the terms
and conditions upon which shares of Designated Preferred Stock shall be redeemed from time to
time. If fewer than all the shares represented by any certificate are redeemed, a new certificate
shall be issued representing the unredeemed shares without charge to the holder thereof.

(e)  Effectiveness of Redemption. If notice of redemption has been duly given and if
on or before the redemption date specified in the notice all funds necessary for the redemption
have been deposited by the Corporation, in trust for the pro rata benefit of the holders of the
shares called for redemption, with a bank or trust company doing business in the Borough of
Manhattan, The City of New York, and having a capital and surplus of at least $500 million and
selected by the Board of Directors, so as to be and continue to be available solely therefor, then,
notwithstanding that any certificate for any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on
all shares so called for redemption, all shares so called for redemption shall no longer be deemed
outstanding and all rights with respect to such shares shall forthwith on such redemption date
cease and terminate, except only the right of the holders thereof to receive the amount payable on
such redemption from such bank or trust company, without interest. Any funds unclaimed at the
end of three years from the redemption date shall, to the extent permitted by law, be released to
the Corporation, after which time the holders of the shares so called for redemption shall look
only to the Corporation for payment of the redemption price of such shares,

® Status of Redeemed Shares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwise acquired by the Corporation shall revert to authorized but
unissued shares of Preferred Stock (provided that any such cancelled shares of Designated
Preferred Stock may be reissued only as shares of any series of Preferred Stock other than
Designated Preferred Stock).

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no right
to exchange or convert such shares into any other securities.

Section 7. Voting Rights.

(8)  General. The holders of Designated Preferred Stock shall not have any voting
rights except as set forth below or as otherwise from time to time required by law.
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(b)  Preferred Stock Directors. Whenever, at any time or times, dividends payable on
the shares of Designated Preferred Stock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether or not consecutive, the authorized number of directors of the
Corporation shall automatically be increased by two and the holders of the Designated Preferred
Stock shall have the right, with holders of shares of any one or more other classes or series of
Voting Parity Stock outstanding at the time, voting together as a class, to elect two directors
(hereinafter the “Preferred Directors " and each a ‘Preferred Director ) to fill such newly
created directorships at the Corporation’s next annual meeting of stockholders (or at a special
meeting called for that purpose prior to such next annual meeting) and at each subsequent annual
meeting of stockholders until all accrued and unpaid dividends for all past Dividend Periods,
including the latest completed Dividend Period (including, if applicable as provided in Section
3(a) above, dividends on such amount), on all outstanding shares of Designated Preferred Stock
have been declared and paid in full at which time such right shall terminate with respect to the
Designated Preferred Stock, except as herein or by law expressly provided, subject to revesting
in the event of each and every subsequent default of the character above mentioned; provided
that it shall be a qualification for election for any Preferred Director that the election of such
Preferred Director shall not cause the Corporation to violate any corporate governance
requirements of any securities exchange or other trading facility on which securities of the
Corporation may then be listed or traded that listed or traded companies must have a majority of
independent directors. Upon any termination of the right of the holders of shares of Designated
Preferred Stock and Voting Parity Stock as a class to vote for directors as provided above, the
Preferred Directors shall cease to be qualified as directors, the term of office of all Preferred
Directors then in office shall terminate immediately and the authorized number of directors shall
be reduced by the number of Preferred Directors elected pursuant hereto. Any Preferred Director
may be removed at any time, with or without cause, and any vacancy created thereby may be
filled, only by the affirmative vote of the holders a majority of the shares of Designated Preferred
Stock at the time outstanding voting separately as a class together with the holders of shares of
Voting Parity Stock, to the extent the voting rights of such holders described above are then
exercisable. If the office of any Preferred Director becomes vacant for any reason other than
removal from office as aforesaid, the remaining Preferred Director may choose a successor who
shall hold office for the unexpired term in respect of which such vacancy occurred.

() Class Voting Rights as to Particular Matters. So long as any shares of Designated
Preferred Stock are outstanding, in addition to any other vote or consent of stockholders required
by law or by the Charter, the vote or consent of the holders of at least 66 2/3% of the shares of
Designated Preferred Stock at the time outstanding, voting as a separate class, given in person or
by proxy, either in writing without a meeting or by vote at any meeting called for the purpose,
shall be necessary for effecting or validating:

() Authorization of Senior Stock. Any amendment or alteration of the
Certificate of Designations for the Designated Preferred Stock or the Charter to authorize
or create or increase the authorized amount of, or any issuance of, any shares of, or any
securities convertible into or exchangeable or exercisable for shares of, any class or series
of capital stock of the Corporation ranking senior to Designated Preferred Stock with
respect to either or both the payment of dividends and/or the distribution of assets on any
liquidation, dissolution or winding up of the Corporation,
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(i)  Amendment of Designated Preferred Stock. Any amendment, alteration
or repeal of any provision of the Certificate of Designations for the Designated Preferred
Stock or the Charter (including, unless no vote on such merger or consolidation is
required by Section 7(c)(iii) below, any amendment, alteration or repeal by means of a
merger, consolidation or otherwise) so as to adversely affect the rights, preferences,
privileges or voting powers of the Designated Preferred Stock; or

(iif)  Share Exchanges, Reclassifications, Mergers and Consolidations. Any
consummation of a binding share exchange or reclassification involving the Designated

Preferred Stock, or of a merger or consolidation of the Corporation with another
corporation or other entity, unless in each case (x) the shares of Designated Preferred
Stock remain outstanding or, in the case of any such merger or consolidation with respect
to which the Corporation is not the surviving or resulting entity, are converted into or
exchanged for preference securities of the surviving or resulting entity or its ultimate
parent, and (y) such shares remaining outstanding or such preference securities, as the
case may be, have such rights, preferences, privileges and voting powers, and limitations
and restrictions thereof, taken as a whole, as are not materially less favorable to the
holders thereof than the rights, preferences, privileges and voting powers, and limitations
and restrictions thereof, of Designated Preferred Stock immediately prior to such
consummation, taken as a whole;

provided, however, that for all purposes of this Section 7(c), any increase in the amount of the
authorized Preferred Stock, including any increase in the authorized amount of Designated
Preferred Stock necessary to satisfy preemptive or similar rights granted by the Corporation to
other persons prior to the Signing Date, or the creation and issuance, or an increase in the
authorized or issued amount, whether pursuant to preemptive or similar rights or otherwise, of
any other series of Preferred Stock, or any securities convertible into or exchangeable or
exercisable for any other series of Preferred Stock, ranking equally with and/or junior to
Designated Preferred Stock with respect to the payment of dividends (whether such dividends
are cumulative or non-cumulative) and the distribution of assets upon liquidation, dissolution or
winding up of the Corporation will not be deemed to adversely affect the rights, preferences,
privileges or voting powers, and shall not require the affirmative vote or consent of, the holders
of outstanding shares of the Designated Preferred Stock.

(d)  Changes after Provision for Redemption. No vote or consent of the holders of
Designated Preferred Stock shall be required pursuant to Section 7(c) above if, at or prior to the

time when any such vote or consent would otherwise be required pursuant to such Section, all
outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
been called for redemption upon proper notice and sufficient funds shall have been deposited in
trust for such redemption, in each case pursuant to Section 5 above.

(e)  Procedures for Voting and Consents. The rules and procedures for calling and
conducting any meeting of the holders of Designated Preferred Stock (including, without
limitation, the fixing of a record date in connection therewith), the solicitation and use of proxies
at such a meeting, the obtaining of written consents and any other aspect or matter with regard to
such a meeting or such consents shall be governed by any rules of the Board of Directors or any
duly authorized committee of the Board of Directors, in its discretion, may adopt from time to
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time, which rules and procedures shall conform to the requirements of the Charter, the Bylaws,
and applicable law and the rules of any national securities exchange or other trading facility on
which Designated Preferred Stock is listed or traded at the time.

Section 8. Record Holders. To the fullest extent permitted by applicable law, the
Corporation and the transfer agent for Designated Preferred Stock may deem and treat the record
holder of any share of Designated Preferred Stock as the true and lawful owner thereof for all
purposes, and neither the Corporation nor such transfer agent shall be affected by any notice to

the contrary.

Section 9. Notices. All notices or communications in respect of Designated Preferred
Stock shall be sufficiently given if given in writing and delivered in person or by first class mail,
postage prepaid, or if given in such other manner as may be permitted in this Certificate of
Designations, in the Charter or Bylaws or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Stock are issued in book-entry form through The Depository
Trust Corporation or any similar facility, such notices may be given to the holders of Designated
Preferred Stock in any manner pemmitted by such facility.

Section 10. No Preemptive Rights. No share of Designated Preferred Stock shall have
any rights of preemption whatsoever as to any securities of the Corporation, or any warrants,
rights or options issued or granted with respect thereto, regardless of how such securities, or such
warrants, rights or options, may be designated, issued or granted.

Section 11. Replacement Certificates. The Corporation shall replace any mutilated
certificate at the holder’s expense upon surrender of that certificate to the Corporation. The
Corporation shall replace certificates that become destroyed, stolen or lost at the holder’s
expense upon delivery to the Corporation of reasonably satisfactory evidence that the certificate
has been destroyed, stolen or lost, together with any indemnity that may be reasonably required
by the Corporation.

Section 12. Other Rights. The shares of Designated Preferred Stock shall not have any
rights, preferences, privileges or voting powers or relative, participating, optional or other special
rights, or qualifications, limitations or restrictions thereof, other than as set forth herein or in the
Charter or as provided by applicable law.
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ANNEX B

FORM OF WAIVER

In consideranion for the benefits T will receive as a vesult ol my employer’s participation in the
United States Department of the Treasury’s TARP Capital Purchase Program, | hereby
voluntarily waive any claim against the United States or my employer for any changes to my
compensation or benelits that are required to comply with the regulation ssued by the
Deparntment of the Treasury as published in the Federal Register on October 20, 2008,

I acknowledge that this regulation may require modification of the compensation, bonus,
incentive and other benefit plans, arangements, poticies and agreements (including so-called
“golden parachute” agreements) that | have with my employer or in which | participate as they
relate to the period the Untted States holds any equity or debt securities of my emplover acquired
through the TARP Capital Purchase Pragram.

This warver includes all claims | may have under the laws of the United States or anv state
related to the requirements imposed by the aforementioned regulation. including without
[Emitation a clam for any compensation or other payments | would athenwise receive. any
challenge to the process by which this regulation was adopted and any 111 or constitutional
claim about the effect of these regulations on my emplovment relationship.
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ANNEX C

FORM OF OPINION

{(a) The Company has been duly incorporated and s validly existing as a corporation
in good standing under the laws of the state ol its incorporation.

(by  The Preferred Shares have been duly and validly authorized, and, when issued and
delivered pursuant to the Agreement, the Preterred Shares will be duly and validly issued and
tully paid and non-assessable, will not be tssued in violaton of any preemptive nghts. and will
rank pari passu with or senior to all other series or classes of Preferred Stock issued on the
Closing Date with respect to the payment of dividends and the distribution of asseis in the event
of any dissolution, liquidaton or winding up of the Company.

(c) The Warrant has been duly authorized and, when executed and delivered as
contemplated by the Agreement, will constitute a valid and legally binding obligation of the
Conpany enforceable against the Company in accordance with its terms, except as the siime may
be limited by applicable bankrupicy, insulvency, reorganization, moratorium or similar laws
affecting the enforcement of creditors” rights generally and general equitable prineiples.
regardless of whether such enforceability is considered in a proceeding at law or in equity.

(d) The shares of Common Stock issuable upon exercise of the Warrant have been
duly authonzed and reserved for issuance upon exercise of the Warrant and when so issued in
accardance with the terms of the Warrant will be validly issued, Tully paid and non-assessable
[insert, if applicable: . subject to the approvals of the Company’s stockhaolders set fortly on

(¢) The Company has the corporate power and authority 1o execute and deliver the
Agreement and the Warrant and [inser, if applicable: | subject to the approvals of the
Company’s stockholders set forth on Schedule €] 10 carry out 1s obligations thereunder {which
includes the issuance of the Preferred Shares, Warrant and Warrant Shares).

(f) The execution, dehivery and performance by the Company of the Agreement and
the Warrant and the consummation of the ransactions contemplated thereby have been duly
authorized by all necessary corporate action on the part ol the Company and its stockholders, and
no further approval or authorization is required on the part of the Company |insert, if applicable:
, subject, in each case, to the approvals of the Company’s stockholders set forth on Schedule CJ.

(8) The Agreement 1s a valid and binding abligation of the Company entorceable
against the Company in accordance with #ts termis, except as the same may be finited by
applicable bankruptey, insolvency, reorganization. moratorium or similar laws affecting the
enforcement of creditors” rights generally and general equitable principles. regardless of whether
such enforceability is considered 1y a proceeding at faw or tn equity: provided. however, such
counsel need express no opinion with respect (o Section 4.5(g) or the severability provisions of
the Agreement insofar as Section 4.3(g) 1s concerned.
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ANNEX D

FORM OF WARRANT

[SEE ATTACHED]
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ANREX D

FORM OF WARRANT TO PURCHASE COMMON STOCK

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD OR
OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION STATEMENT
RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND APPLICABLE STATE
SECURITIES LAWS OR PURSUANT TO AN EXEMPTION FROM REGISTRATION
UNDER SUCH ACT OR SUCH LAWS. THIS INSTRUMENT IS ISSUED SUBJECT TO
THE RESTRICTIONS ON TRANSFER AND OTHER PROVISIONS OF A SECURITIES
PURCHASE AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT BE
SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH SAID
AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE WITH SAID

AGREEMENT WILL BE VOID.

WARRANT

to purchase
223,992

Shares of Common Stock

of Farmers Capital Bank Corporation

[ssue Date: january 9, 2009

1. Definitions. Unless the context otherwise requires, when used herein the
following terms shall have the meanings indicated.

“Affiliate” has the meaning ascribed to it in the Purchase Agreement.

“Appraisal Procedure” means a procedure whereby two independent appraisers, one
chosen by the Company and one by the Original Warrantholder, shall mutually agree upon the
determinations then the subject of appraisal. Each party shall deliver a notice to the other
appointing its appraiser within 15 days after the Appraisal Procedure is invoked. If within 30
days after appointment of the two appraisers they are unable to agree upon the amount in
question, a third independent appraiser shall be chosen within 10 days thereafter by the mutual
consent of such first two appraisers. The decision of the third appraiser so appointed and chosen
shall be given within 30 days after the selection of such third appraiser. If three appraisers shall
be appointed and the determination of one appraiser is disparate from the middle determination
by more than twice the amount by which the other determination is disparate from the middle
determination, then the determination of such appraiser shall be excluded, the remaining two
determinations shall be averaged and such average shall be binding and conclusive upon the
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Company and the Original Warrantholder; otherwise, the average of all three dctcmu’natiops
shall be binding upon the Company and the Original Warrantholder. The costs of conducting

any Appraisal Procedure shall be bome by the Company.

“Board of Directors™ means the board of directors of the Company, including any duly
authorized committee thereof.

“Business Combination” means a merger, consolidation, statutory share exchange or
similar transaction that requires the approval of the Company's stockholders.

“business day” means any day except Saturday, Sunday and any day on which banking
institutions in the State of New York gencrally are authorized or required by law or other
governmental actions to close.

“Capital Stock” means (A) with respect (0 any Person that ts a corporation or company,
any and all shares, interests, participations or other equivalents (however designated) of capital
or capital stock of such Person and (B} with respect 1o any Person that js not a corporation or
company, any and all partnership or other equity interests of such Person.

“Charter™ means, with respect to any Person, its certificate or articles of incorporation,
articles of association, ar similar organizational document.

“Common Stock™ has the meaning ascribed to it in the Purchase Agreement.

“Compam?” means the Person whose name, corporate or other organizational form and
jurisdiction of organization is sct forth in ltem 1 of Schedule A hereto.

Yconversion™ has the meaning set forth in Section 13(B).
“convertible securities™ has the meaning set forth in Section 13(B).
“CPP" has the meaning ascribed to it in the Purchase Agreement.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, or any
successor statute, and the rules and regulations promulgated thereunder.

“Exercise Price” means the amount set forth in ltem 2 of Schedule A hereto.
“Expiration Time" has the meaning set forth in Section 3.

“Fair Marker Value™ means, with respect to any security or other property, the fair
market value of such security or other property as determined by the Board of Directors, acting
in good faith or, with respect to Section [4, as determined by the Original Warrantholder acting
in good faith. For so long as the Original Warrantholder holds this Warrant or any portion
thereof, it may object in writing to the Board of Director’s calculation of fair market value within
10 days of receipt of written notice thereof. If the Original Warrantholder and the Company are
unable to agree on fair market value during the 10-day period following the delivery of the
Original Warrantholder’s objection, the Appraisal Procedure may be invoked by either party to
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determine Fair Market Value by delivering written notification thereof not later than the 30™ day
after delivery of the Original Warrantholder's objection.

“Governmental Entities” has the meaning ascribed to it in the Purchase Agreement.
“Initial Number” has the meaning set forth in Section 13(B).
“Issue Date " means the date set forth in [tem 3 of Schedule A hereto.

“Market Price” means, with respect (o a particular security, on any given day, the last
reported sale price regular way or, in case no such reported sale takes place on such day, the
average of the last closing bid and ask prices regular way, in either case on the principal national
securities exchange on which the applicable sccurities are fisted or admitted to trading, or if not
listed or admitted to trading on any national securities exchange, the average of the closing bid
and ask prices as furnished by two members of the Financial Industry Regulatory Authority, Inc.
selected from time to time by the Company for that purpose. “Market Price” shall be determined
without reference to after hours or extended hours trading. If such security is not listed and
traded in a manner that the quotations referred to above are available for the period required
hereunder, the Market Price per share of Common Stock shall be deemed to be (1) in the event
that any portion of the Warrant is held by the Original Warrantholder, the fair market value per
share of such security as determined in good faith by the Original Warrantholder or (ii) in all
other circumstances, the fair market value per share of such secunty as determined in good faith
by the Board of Directors in reliance on an opinion of a nationally recognized independent
investment banking corporation retained by the Company for tns purpose and certified in a
resolution to the Warrantholder. For the purposes of determining the Market Price of the
Common Stock on the "trading day* preceding, on or following the occurrence of an event, (1)
that trading day shall be deemed to commence immediately after the regular scheduled closing
ume of trading on the New York Stock Exchange or, if trading 1s closed at an earhier time, such
carlier time and (it) that trading day shall end at the next regular scheduled closing time, or if
trading 1s closed at an earlier time, such earlier time (for the avoidance of doubt, and as an
example, if the Market Price is 1o be determined as of the last trading day preceding a specified
event and the closing time of trading on a particular day is 4:00 p.m. and the specified event
occurs at 5:00 p.m. on that day. the Market Price would be determined by reference to such 4:00

p.m. closing price).

“Ordinary Cash Dividends” means a regular quarterly cash dividend on shares of
Common Stock out of surplus or net profits legally available therefor (determined in accordance
with generally accepted accounting principles in effect from time to time), provided that
Ordinary Cash Dividends shall not include any cash dividends paid subsequent to the Issue Date
to the extent the aggregate per share dividends paid on the outstanding Common Stock in any
quarter exceed the amount sct forih in ltem 4 of Schedule A hereto, as adjusted for any stock
split, stock dividend, reverse stock split, reclassification or similar transaction.

“Original Warrantholder” means the United States Department of the Treasury. Any
actions specified to be taken by the Original Warrantholder hereunder may only be taken by such
Person and not by any other Warrantliolder.
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“Permitted Transactions™ has the meaning set forth in Section 13(B).

“Person™ has the meaning given to it in Section 3(a)(9) of the Exchange Act and as used
in Sections 13(d)(3) and 14(d)(2) of the Exchange Act.

“Per Share Fair Market VFalue™ has the meaning set forth in Section 13(C).

“Preferred Shares™ means the perpetual preferred stock issued to the Onginal
Warrantholder on the {ssue Date pursuant to the Purchase Agreement.

“Pro Rata Repurchases™ means any purchase of shares of Common Stock by the
Company or any Affiliate thereof pursuant to (A) any tender offer or exchange offer subject to
Section 13(e) or 14(e) of the Exchange Act or Regulation |4E promulgated thereunder or (B)
any other offer available to substantially all holders of Common Stock, in the case of both (A) or
(B), whether for cash, shares of Capital Stock of the Company, other securities of the Company,
cvidences of indebtedness of the Company or any other Person or any other property (including,
without limitation, shares of Capital Stock, other securities or evidences of indebtedness of a
subsidiary), or any combination thereof, effected while this Warrant is outstanding. The
“Effective Darte” of a Pro Rata Repurchase shall mean the date of acceptance of shares for
purchase or exchange by the Company under any tender or exchange ofter which is a Pro Rata
Repurchase or the date of purchase with respect to any Pro Rata Repurchase that is not a tender

or exchange offer.

“Purchave Agreemeni” means the Securities Purchase Agreement - Standard Terms
incorporated into the Letter Agreement, dated as of the date set forth in Item 5 of Schedule A
hereto. as amended {rom time to time, between the Company and the United States Department
of the Treasury (the “Lener Agreement”), ncluding all annexes and schedules thereto.

“Qualified Equin: Offering” has the meaning ascribed to it in the Purchase Agreement,

“Regulatory Approvals” with respect to the Warmrantholder, means, to the extent
applicable and required to permit the Warrantholder to exercise this Warrant for shares of
Common Stock and to own such Common Stock without the Warrantholder being in violation of
applicable law, rule or regulation, the receipt of any necessary approvals and authorizations of,
filings and registrations with, notifications to, or expiration or termination of any applicable
waiting period under, the Hart-Scott-Rodino Antitrust Iinprovements Act of 1976, as amended,
and the rules and regulations thereunder.

“SEC™ means the U.S. Securities and Exchange Commission.

“Securities Act” means the Securnities Act of 1933, as amended, or any successor statute,
and the rules and regulations promuigated thereunder.

“Shares™ has the meaning set forth in Section 2.

“trading day " means (A) if the shares of Common Stock are not traded on any national
or regional securities exchange or association or over-the-counter market, a business day or (B)
if the shares of Common Stock are traded on any national or regional securities exchange or
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association or over-the-counter market, a business day on which such relevant exchange or
quotation system is scheduled to be open for business and on which the shares of Common
Stock (i) are not suspended from trading on any national or regional securities exchange or
association or over-the-counter market for any period or periods aggregating one half hour or
longer: and (11) have traded at least once on the national or regional securities exchange or
assaciation or over-the-counter market that is the primary market for the trading of the shares of

Common Stock.
“U.8 GAAP” means United States generally accepted accounting principles.

“Wenrrantholder” has the meaning set forth in Section 2.
“Warran” means this Warrant, issued pursuant to the Purchase Agreement.

2. Number of Shares: Exercise Price. This certifies that, for value received, the
United States Department of the Treasury or its permitted assigns (the “Warrantholder™) is
entitled, upon the tenns and subject to the conditions hereinafter set forth, to acquire from the
Company, in whole or in part. after the reccipt of all applicable Regulatory Approvals, if any, up
to an aggregate of the number of fully paid and nonassessable shares of Common Stock set forth
in [tem 6 of Schedule A hereto. at a purchase price per share of Comimon Stock equal to the
Exercise Price. The number of shares of Common Stock (the “Shares™) and the Exercise Price
are subject to adjustment as provided herein, and all references to “Common Stock,” “Shares™
and “Exercise Price™ hercin shall be deemed to include any such adjustment or series of

adjustments.

3 Exercise of Warrant; Term. Subject to Section 2, to the extent permitted by
applicable Jaws and regulations, the vight to purchase the Shares represented by this Warrant s
exercisable, in whole or in part by the Warrantholder, at any time or from time to time after the
execution and delivery of this Warrant by the Company on the date hereof, but in no event later
than 5:00 p.m., New York City time on the tenth anniversary of the Issue Date (the “Expiration
Time™), by (A) the surrender of this Warrant and Notice of Exercise annexed hereto, duly
completed and executed on behalf of the Warrantholder, at the principal executive office of the
Company located at the address set forth in ftem 7 of Schedule A hereto (or such other office or
agency of the Company in the United States as it may designate by notice in writing to the
Warrantholder at the address of the Warrantholder appearing on the books of the Company), and
(B) payment of the Exercise Price for the Shares thereby purchased:

(1) by having the Company withhold, from the shares of Common Stock that
would otherwise be delivered to the Warrantholder upon such exercise, shares of Common stock
issuable upon exercise of the Warrant equal in value to the aggregate Exercise Price as to which
this Warrant is so exercised based on the Market Price of the Common Stock on the trading day
on which this Warrant is exercised and the Notice of Exercise is delivered ta the Company
pursuant to this Section 3, or

(11) with the consent of both the Company and the Wamantholder, by tendering in
cash, by certificd or cashier’s check payable to the order of the Company, or by wire transfer of
iminediately available funds o an account designated by the Company.

w
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[f the Warrantholder does not excreise this Warrant in its entirety, the
Warrantholder will be entitled to receive from the Company within a reasonable time, and in any
event not exceeding three business days, a new warrant in substantially identical form for the
purchase of that number of Shares equal to the difference between the number of Shares subject
to this Warrant and the number of Sharcs as to which this Warrant is so exercised.
Notwithstanding anything in this Warrant to the contrary, the Warrantholder hereby
acknowledges and agrees that its exercise of this Warrant for Shares is subject to the condition
that the Warrantholder will have first received any applicable Regulatory Approvals.

4. Issuance of Shares; Authorization; Listing. Certificates for Shares issued upon
exercise of this Warrant will be issucd in such name or namies as the Warrantholder may
designate and will be delivered to such named Person or Persons within a reasonable time, not 1o
exceed three business days after the date on which this Warrant has been duly exercised in
accordance with the terms of this Warrant. The Company hereby represents and warrants that
any Shares issued upon the exercise of this Wamant in accordance with the provisions of Section
3 will be duly and validly authorized and issued, fully paid and nonassessable and free from all
taxes, liens and charges (other than liens or charges created by the Warrantholder, income and
franchise taxes incurred in connection with the exercise of the Warrant or taxes in respect of any
transfer occurring contemporaneously therewithl. The Company agrees that the Shares so issued
will be deemed to have been issued (o the Warrantholder as of the ¢lose of business on the date
on which this Warrant and payment of the Exercise Price are delivered to the Company in
accordance with the terms of this Warrant, notwithstanding that the stock transfer books of the
Company may then be closed or certificates representing such Shares may not be actually
delivered on such date. The Company will at afl times reserve and keep available, out of its
authorized but unissued Common Stock. solely for the purpose of providing for the exercise of
this Warrant, the aggregate number of shares of Common Stock then issuable upon exercise of
this Warrant at any time. The Company will (A) procure, at its sole expense, the listing of the
Shares issuable upon exercise of this Warrant at any time, subject (o 1ssuance or notice of
issuance. on all pancipal stock exchanges on which the Common Stock 1s then histed or traded
and {B) maintain such listings of such Shares at afl times after issuance. The Company will use
reasonable best efforts to ensure that the Shares may be issued without violation of any
apphicable law or regulation or of any requirement of any securities exchange on which the
Shares are listed or traded.

S. No Fractional Shares or Scrip. No fractional Shares or scrip representing
fractional Shares shall be issued upon any exercise of this Warrant. In lieu of any fractional
Share to which the Warrantholder would otherwise be entitled, the Warrantholder shall be
entitled to receive a cash pavment equal to the Market Price of the Common Stock on the last
trading day preceding the date of exercise less the pro-rated Exercise Price for such fractional

share.

6. No Rights as Stockholders: Transfer Books. This Warrant does not entitle the
Warrantholder to any voting rights or other rights as a stockholder of the Company prior to the
date of exercise hereof. The Company will at no time close its transfer books against transfer of
this Warrant in any manner which interferes with the timely exercise of this Warrant.
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7. Charpes, Taxes and Expenses. [ssuance of certificates for Shares to the
Warrantholder upon the exercise of this Warrant shall be made without charge to the
Warrantholder for any issue or transfer tax or other incidental expense in respect of the issuance
of such certificates, all of which taxcs and expenses shall be paid by the Company.

8. Transfer/Asstgnment.

(A)  Subject to compliance with clause (B) of this Seciion 8, this Warrant and all nghts
hereunder are transferable, i whole or in part, upon the books of the Company by the registered
holder hereof in person or by duly authorized attorney, and a new warrant shall be made and
delivered by the Company. of the same tenor and date as this Warrant but registered in the name
of one or more transferees, upon surrender of this Warrant, duly endorsed, to the office or agency
of the Company described in Section 3. All expenses (other than stock transfer taxes) and other
charges payable in connection with the preparation, execution and delivery of the new warrants
pursuant to this Section 8 shall be paid by the Company.

(B)  The transfer of the Warrant and the Shares issued upon exercise of the Warrant
are subject to the restrictions set forth in Section 4.4 of the Purchase Agreement. [f and for so
long as required by the Purchase Agreement, this Warrant shall contain the legends as set forth in
Sections 4.2(a) and 4.2(b) of the Purchase Agreement.

9. Exchange and Registiy of Warrant. This Warrant is exchangeable, upon the
surrender hereof by the Warrantholder to the Company, for a new warrant or warrants of hke
tenor and representing the right to purchase the same aggregate number of Shares. The
Company shall maintain u registry showing the name and address of the Warrantholder as the
registered holder of dus Warrant, This Warrant may be surrendered for exchange or exercise in
accordance with its terms. at the office of the Company, and the Company shall be entiled o
rely i ali respects, prior 1o written notice to the contrary, upon such registry.

10. Luss, Theft, Desuuction or Mutlation of Warrant. Upon receipt by the Company
of evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this
Warrant, and in the case of any such loss, theft or destruction, upon receipt of a bond, indemunity
or security reasonably satisfactory to the Company, or, in the case of any such mutilation, upon
surrender and cancellation of this Warrant, the Company shall make and deliver, in licu of such
lost. stolen, destroyed or mutilated Warrant, a new Warrant of like tenor and representing the
right to purchase the same aggregate number of Shares as provided for in such lost, stolen,

destroyed or mutilated Warrant.

Ll Saturdays, Sundays, Holidavs, etc. If the last or appointed day for the taking of
any action or the expiration of any right required or granted herein shall not be a business day,
then such action may be taken or such right may be exercised on the next succeeding day that is

a business day.

12, Rule 144 Informanon. The Company covenants that it will use its reasonable best
cfforts to timely file all reports and other documents required to be filed by it under the
Securities Act and the Exchange Act and the rules and regulations promulgated by the SEC
thereunder (or, if the Company is not required to file such reports, it will, upon the request of any
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Warrantholder, make publicly available such information as necessary (o permit sales pursuant to
Rule 144 under the Securities Act), and it will use reasonable best efforts to take such further
action as any Warrantholder may reasonably request, in each case to the extent required from
time to time to enable such holder to, if permitted by the terms of this Warrant and the Purchase
Agreement. sell this Warrant without registration under the Securities Act within the limitation
of the exemptions provided by (A) Rule 144 under the Securities Act, as such rule may be
amended from time to time, or (B) any successor rule or regulation hereafter adopted by the
SEC. Upon the writien request of any Warrantholder, the Company will deliver to such
Warrantholder a written statement that it has complied with such requirements.

13 Adjustments and Other Rights. The Exercise Price and the number of Shares
issuable upon exercise of this Warrant shall be subject to adjusument from time to time as
follows; provided, that if more than one subsection of this Section 13 is applicable to a single
event, the subsection shall be applied that produces the largest adjustment and no sigle event
shall cause an adjustment under more than one subsection of this Section 13 so as to result in
duplication:

(AY  Stock Splits, Subdivisions, Reclassifications or Combinations. If the Company
shall (1) declare and pay a dividend or make a distribution on its Common Stock in shares of
Common Stock, {i1) subdivide or reclassify the outstanding shares of Common Stock into a
greater number of shares, or (ii1) combine or reclassify the outstanding shares of Common Stock
into a smaller number of shares, the number of Shares issuable upon exercise of this Warrant at
the time of the record date for such dividend or distnibution or the effective date of such
subdivision, combination or reclassification shall be proportionately adjusted so that the
Warrantholder after such date shall be entitled to purchase the number of shares of Common
Stock which such holder would have owned or been entitled to receive in respect of the sharces of
Common Stock subject to this Warrant after such date had this Warrant been exercised
immediately prior to such date. In such event, the Exercise Price in effect at the time of the
record date for such dividend or distnibution or the effective date of such subdivision,
combination or reclassitication shall be adjosted to the number obtained by dividing (x) the
product of (1) the number of Shares issuable upon the exercise of this Warrant before such
adjustment and (2) the Exercise Price in effect immediately prior to the record or effective date,
as the case may be, for the dividend, distribution, subdivision, combination or reclassification
giving rise to this adjustment by (y) the new number of Shares issuable upon exercise of the
Warrant determined pursuant to the immediately preceding sentence.

(B} Certain Issuances of Common Shares or Convertible Securities. Until the ecarlier
of (1) the date on which the Original Warrantholder no longer holds this Warrant or any portion
thereof and (1i) the third anniversary of the Issuc Date, if the Company shall issue shares of
Common Stock {or rights or warrants or other securities exercisable or convertible into or
exchangeable (collectively, a “conversion™) for shares of Common Stock) (collectively,
“convertible securities”) (other than in Permitted Transactions (as defined below) or a
transaction to which subsection (A) of this Section {3 is applicable) without consideration or at a
consideration per sharc (or having a conversion price per share) that is less than 90% of the
Market Price on the last trading day preceding the date of the agreement on pricing such shares
(or such convertible secunties) then, in such event:
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(A) the number of Shares issuablc upon the exercise of this Warrant immediately
prior to the date of the agreement on pricing of such shares (or of such convertible
securities) (the “/nitial Number™) shall be increased to the number obtained by
multiplying the Initial Number by a fraction (A) the numerator of which shall be
the sum of (x) the number of shares of Common Stock of the Company
outstanding on such date and (y) the number of additional shares of Common
Stock issued (or into which convertible sccurities may be exercised or convert)
and (B) the denominator of which shall be the sum of (1) the number of shares of
Common Stock outstanding on such date and (1[) the number of shares of
Common Stock which the aggregate consideration receivable by the Company for
the total number of shares of Comumon Stock so issued (or into which convertible
securitiecs may be exercised or convert) would purchase at the Market Price on the
last trading day preceding the date of the agreement on pricing such shares (or
such convertible securities); and

(B) the Exercise Price payable upon exercise of the Warrant shall be adjusted by
multiplying such Exercise Price in etfect immediately prior to the date of the
agreement on pricing of such shares (or of such convertible securities) by a
fraction, the numerator of which shall be the number of shares of Common Stock
issuable upon exercise of this Warrant prior 1o such date and the denominator of
which shall be the number of shares of Common Stock issuable upon exercise of
this Warrant immediately after the adjustment described in clause (A) above.

For purposes of the foregoing, the aggregate consideration receivable by the Company in
connection with the issuance ot such shares of Common Stock or convertible secunities shall be
deemed to be cqual 1o the sum of the net oftering price (including the Fair Market Value of any
non-cash consideration and after deduction of any related expenses payable to third parties) of all
such securities plus the minimum aggregate amount, if any, payable upon exesrcise or conversian
of any such convertible securities into shares of Common Stock: and “Permitied Transactions™
shall mean issuances (i} as consideration for or to fund the acquisition of businesses andfor
related assets, (11} in connection with employee benefit plans and compensation related
amangements in the ordinary course and consistent with past practice approved by the Board of
Directors, (itt) in connection with a public or broadly marketed offering and sale of Common
Stock or convertible securities for cash conducted by the Company or its affiliates pursuant to
registration under the Securities Act or Rule 144A thereunder on a basis consistent with capital
raising transactions by comparable financial institutions and (iv) in connection with the exercise
of preemptive rights on terms existing as of the Issue Date. Any adjustment made pursuant {o
this Section 13(B) shall become effective immediately upon the date of such issuance.

(C)  Qther Distributions. In case the Company shall fix a record date for the making
of a distribution to all holders of shares of its Conunon Stock of securities, evidences of
indebtedness, assets, cash, rights or warrants (excluding Ordinary Cash Dividends, dividends of
its Common Stock and other dividends or distributions referred to in Section 13(A)), in each
such case. the Exercise Price in effect prior to such record date shall be reduced immediately
thereafter to the price determined by multiplying the Exercise Price in effect immediately prior to
the reduction by the quotient of (x) the Market Price of the Common Stock on the last trading
day preceding the first date on which the Common Stock trades regular way on the principal
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national securities exchange on which the Common Stock is listed or admitted to trading without
the right to receive such distribution, minus the amount of cash and/or the Fair Market Value of
the securities, evidences of indebtedness, assets, rights or warrants to be so distributed in respect
of one share of Common Stock (such amount and/or Fair Market Value, the “Per Share Fair
Marker Value) divided by (y) such Market Price on such date specified in clause (x), such
adjustinent shall be made successively whenever such a record date 1s fixed. In such event, the
number of Shares issuablc upon the exercise of this Warrant shall be mcreased to the number
obtained by dividing (x) the product of (1) the number of Shares issuable upon the exercise of
this Warrant before such adjustment, and (2} the Exercise Price in effect immediately prior to the
distribution giving rise to this adjustment by (y} the new Exercise Price determined in
accordance with the immediately preceding sentence. In the casc of adjustment for a cash
dividend that is, or is coincident with, a regular quarterly cash dividend, the Per Share Fair
Market Value would be reduced by the per share amount of the portion of the cash dividend that
would constitute an Ordinary Cash Dividend. [n the event that such distribution 1s not so made,
the Exercise Price and the number of Shares issuable upon exercise of this Warrant then in eftect
shall be readjusted, effective as of the date when the Board of Directors determines not to
distribute such shares, evidences of indebtedness, assets, rights, cash or warmants, as the case may
be. to the Exercise Price that would then be in effect and the number of Shares that would then
be issuable upon exercise of this Warrant 1l such record date had not been fixed.

(D) Certain Repurchases of Common Stock. In case the Company effects a Pro Rata
Repurchase of Common Stock, then the Exercise Price shall be reduced 1o the price determined
by multiplving the Exercise Price in effect immediately prior to the Effective Date of such Pro
Rata Repurchase by a fraction of which the numerator shalt be (1) the preduct ol (x) the number
of shares of Common Stock ourstanding immediately before such Pro Rata Repurchase and (y)
the Market Price of a share of Common Stock on the wrading day immediately preceding the first
public announcement by the Company or any of its Affiliates of the intent to effect such Pro Rata
Repurchase. minus (1) the aggregate purchase price of the Pro Rata Repurchase, and of which
the denominator shall be the product of (1) the number of shares of Common Stock outstanding
immediately prior to such Pro Rata Repurchase nmunus the number of shares of Common Stock so
repurchased and (11) the Market Price per share of Comumon Stock on the trading day
immediately preceding the first public announcement by the Company or any of its Affiliates of
the intent to effect such Pro Rata Repurchase. In such event, the number of shares of Convmon
Stock issuable upon the exercise of this Warrant shall be increased to the number obtained by
dividing (x) the product of (1) the number of Shares issuable upon the exercise of this Warrant
before such adjustment, and (2) the Exercise Price in effect immediately prior to the Pro Rata
Repurchase giving rise to this adjustment by (y) the new Exercise Price determined in
accordance with the immediately preceding sentence. For the avoidance of doubt, no increase to
the Exercise Price or decrease in the number of Shares issuable upon exercise of this Warrant
shall be made pursuant to this Section 13(D).

(E)  Business Combinations. In case of any Business Combination or reclassification
of Common Stock (other than a reclassification of Common Stock referred to in Section 13{A)),
the Warrantholder's right to receive Shares upon exercise of this Warrant shall be converted into
the right to exercise this Warrant 1o acquire the number of shares of stock or other securities or
property (including cash) which the Common Stock issuable (at the ime of such Business
Combination or reclassification) upon exercise of this Warrant immediately prior to such
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Business Combination or reclassification would have been entitled to receive upon
consummation of such Business Combination or reclassification; and in any such case, if
necessary, the provisions set forth herein with respect to the rights and interests thereafter of the
Warrantholder shall be appropriately adjusted so as to be applicable, as nearly as may reasonably
be. to the Warrantholder's right to exercise this Warrant in exchange for any shares of slock or
other securities or property pursuant (o this paragraph. In determining the kind and amount of
stock, securities or the property receivable upon exercise of this Warrant following the
consummation of such Business Combination, if the holders of Common Stock bave the right 10
elect the kind or amount of consideration receivable upon consunymation of such Business
Combination, then the consideration that the Warrantholder shall be entitled to receive upon
exercise shall be deemed 1o be the types and amounts of consideration received by the majoriry
of all holders of the shares of commuonn stock that affirmatively makce an election (or of all such
holders if none make an election).

(F) Rounding of Calculations: Minimum Adjustiments. All calculauons under this
Scction 13 shall be made to the nearest one-tenth (1/10th) of a cent or to the nearest one-
hundredth (17100thy of a share, as the case may be. Any provision of this Section 13 to the
contrary notwithstanding, no adjustment in the Exercise Price or the number of Shares into
which this Warrant is exercisable shall be made of the amount of such adjustment would be less
than $0.01 or onc-tenth {(1/10th) o a share of Common Stack. but any such amount shall be
carried forward and an adjustment with respect thereto shall be made at the time of and together
with any subsequent adjustment which, together with such amount and any other amount or
amounts so carried fonvard. shall aggregate $0.01 or 1210th of a share of Common Stock. or

more.

(Gy  Twung of Issuance of Addinonal Conunon Stock Upon Certain Adjustments. fn
any case 1 which the provisions of this Section 13 shall require that an adjustment shall become
effective immediately after a record date for an event, the Company may defer until the
occurrence of such event (1) issung 1o the Warrantholder of this Warrant exercised after such
record date and before the occurrence of such event the additional shares of Common Stock
1ssuable upon such exercise by reason of the adjustment required by such event over and above
the shares of Common Stock issuable upon such exercise before giving effect 1o such adjustment
and (i1) paying to such Warrantholder any amount ol cash in lieu of a fractional share of
Common Stock; provided, however, that the Company upon request shall deliver to such
Warrantholder a due bill or other appropriate instrument evidencing such Warrantholder’s right
to receive such additional shares, and such cash, upon the occurrence of the event requiring such

adjustment.

(H)  Completion of Qualitied Equity Offering. {n the event the Company {or any
successor by Business Combination) completes one or more Qualified Equiry Offerings on or
prior to December 3 1. 2009 that result in the Company (or any such successor ) receiving
aggregate gross proceeds of not less than 100% of the aggregate liquidation preference of the
Preferrcd Shares (and any preferred stock issued by any such successor to the Original
Warrantholder under the CPP), the number of shares of Common Stock underlying the portion of
this Warrant then held by the Original Warrantholder shall be thereafter reduced by a number of
shares of Common Stock equal to the product of (i) 0.5 and (ii) the number of shares underlying
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the Warrant on the Issue Dale (adjusted to take into account all other theretofore made
adjustments pursuant {o this Section 13).

N Other Events. For so long as the Original Warrantholder holds this Warrant or
any portion thereof, if any event occurs as to which the provisions of this Section 13 are not
strictly applicable or, if strictly applicable, would not, in the good faith judgment of the Board of
Directors of the Company, fairly and adequately protect the purchase rights of the Warrants 1
accordance with the essential intent and principles of such provisions, then the Board of
Directors shall muke such adjustments in the application of such provisions, in accordance with
such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of
the Board of Directors, to protect such purchase rights as aforesaid. The Exercise Price or the
number of Sharces into which this Warrant is exercisable shall not be adjusted in the event of a
change in the par value of the Common Stock or a change in the jurnisdiction of incorporation of

the Company.

J) Statement Regarding Adjustments. Whenever the Exercise Price or the number of
Shares into which this Warrant is exercisable shall be adjusted as provided in Section 13, the
Company shall forthwith file at the principal office of the Company a statement showing m
reasonable detail the fucts requiring such adjustment and the Exercise Price that shall be in effect
and the number of Shares into which this Warrant shalt be exercisable after such adjustment, and
the Company shall also cause a copy of such statement to be sent by mail, first class postage
prepaid, to each Warrantholder at the address appearing in the Company’s records.

(K)  Notice of Adjustment Event. [n the event that the Company shall propose to take
any acton of the type described m this Section 13 (but only if the action of the type described
this Section 13 would result i an adjustment in the Exercise Price or the number of Shares into
which this Warrant is exercisable or a change in the &ype of securitics or property o be delivered
upon exercise of this Warrant), the Company shall give notice to the Warrantholder, in the
manner set fonth in Section 131, which notice shall specify the record date, if any, with respect
to any such action and the approximate date on which such action is to take place. Such notice
shall also set forth the facts with respect thereto as shall be reasonably necessary to indicate the
cffcet on the Exercise Price and the number, kind or class of shares or other securities or property
which shall be deliverable upon exercise of this Warrant. In the case of any action which would
require the fixing of a record date, such notice shall be given at least 10 days prior to the date s0
fixed, and m case of all other action, such notice shall be given at feast 15 days prior to the taking
of such proposed action. Failure to give such notice, or any defect therein, shall not affect the
legality or validity of any such action.

(L) Proceedings Prior to Any Action Requiring Adjustment. As a condition precedent
to the taking of any action which would require an adjustment pursuant 1o this Section 13, the
Company shall take anv action which may be necessary, including obtaining regulatory, New
York Stock Exchange, NASDAQ Stock Market or other applicable national securities exchange
or stockholder approvals or exemptions, in order that the Company may thereafter validly and
tegally issue as fully paid and nonassessable all shares of Common Stock that the Warrantholder
1s entitled to receive upon exercise of this Warrant pursuant to this Section 13.
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(M)  Adjustment Rules. Any adjustments pursuant to this Section 13 shall be made
successively whenever an event referred to herein shall occur. [f an adjustment in Exercise Price
made hereunder would reduce the Exercise Price to an amount below par value of the Common
Stock. then such adjustment in Exercise Price made hereunder shall reduce the Exercise Price to

the par value of the Common Stock.

14. Exchange. At any tine following the date on which the shares of Common Stock
of the Company are no longer listed or admitted to trading on a national securities exchange
(other than in connection with any Business Combination), the Original Warrantholder may
cause the Company to exchange all or a portion of this Warrant for an economic interest (10 be
determined by the Original Warrantholder after consultation with the Company) of the Comipany
classified ax permanent equity under U.S. GAAP having a value equal to the Fair Market Value
of the portion of the Warrant so exchanged. The Original Warrantholder shall calcutate any Fair
Market Value required to be calculated pursuant to this Section 14, which shall not be subject to

the Appraisal Procedure.

15 No Impairment. The Company will not, by amendment of its Charter or through
any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of
securitics or any other voluntary action, avoid or seek to avoid the observance or performance of
any of the werms o be observed or performed hercunder by the Company, but will at all times in
good fuith assist in the carying out of all the provisions of this Warrant and in taking of all such
action as may be necessary or appropriate in order to protect the rights of the Warrantholder.

Lo, Governing Law. This Warrant will be goveraed by and construed in
accardance with the federal {aw of the United States if and to the extent such law is
applicable, and otherwise in accordance with the laws of the State of New York applicable
to contracts made and (o be performed entirely within such State. Each of the Company
and the Warrantholder agrees (a) to submit to the exclusive jurisdiction and venue of the
United States District Court {or the District of Columbia for any civil action. suit or
proceeding arising out of or relating to this Warrant or the transactions contemplated
hereby, and (b) that notice may be served upon the Company at the address in Section 20
below and upon the Warrantholder at the address (or the Warrantholder set forth in the
registry maintained by the Company pursuant to Section 9 hereof. To the extent permitted
by applicable law, each of the Company and the Warrantholder hereby unconditionally
waives trial by jury in any civil legal action or proceeding relating to the Warrant or the

transactions contemplated hereby or thereby.

17. Binding Effect. This Warrant shall be binding upon any successors or assigns of
the Company:.

18. Amendments. This Warrant may be amended and the observance of any term of
this Warrant may be waived only with the written consent of the Company and the
Warrantholder.

19.  Prohibited Actions. The Company agrees that it will not take any action which
would entitle the Warrantholder to an adjustment of the Exercise Price if the total number of
shares of Common Stock issuable alter such action upon exercise of this Warrant, together with

£y
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all shares of Common Stock then outstanding and all shares of Common Stock then issuable
upon the exercise of all outstanding options, warrants, conversion and other rights, would excced
the total number of shares of Common Stock then authorized by its Charter,

20. Natices. Any notice, request, instruction or other document to be given hereunder
by any party to the other will be in writing and will be deemed to have been duly given (a) on the
date of delivery if delivered personally, or by facsinule, upon confirmation of receipt, or (b) on
the second business day following the date of dispatch if delivered by a recognized next day
courier service. All notices hereunder shall be delivered as set forth in ltem 8 of Schedule A
hereto, or pursuant 1o such other mstructions as may be designated in writing by the party to
receive such notice.

21 Entire Agreement. This Warrant, the forms attached hereto and Schedule A
hereta (the terms of which are meorporated by refercnce hereind, and the Letter Agreement
(including all documents incorporated therein), contain the entire agreement between the parties
with respect to the subject matter hereof and supersede all prior and contemporaneous
arrangements or undertakungs with respeet thereto

[Remainder of page intentionally: lefi blank]
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{Form of Notice of Exercise]
Date:

TO: [Company]
RE:  Election to Purchase Common Stock

The undersigned, pursuant to the provisions set forth in the attached Warrant, hereby
agrees to subscribe for and purchase the number of shares of the Common Stock set forth below
covered by such Warrant. The undersigned, in accordance with Scction 3 of the Warrant, hereby
agrees to pay the aggregate Exercise Price for such shares of Common Stock in the manner set
forth below. A new warrant evidencing the remaining shares of Common Swck covered by such
Warrant, but not yet subscribed for and purchased, il any. should be issued in the name set forth
below.

Number of Shares of Conunon Stock

Method of Payment of Exercise Price (note if cashless exercise pursuant to Sceetion 3(i) of the
Warrant or cash exercise pursuant to Section 3(ii) ol the Warrant, with consent of the Company
and the Warrantholder)

Aggregate Exercise Price:

Holder:
By:

Name:
Title:
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IN WITNESS WHEREOF, the Company has caused this Warrant to be duly executed by
a duly authonzed officer.

Dated: January 9. 2009

COMPANY: "ARMERS CAPITAL BANK CORPORATION
By: .
Name:
Title:
Attest:
By:
Name:
Tile:

[Signature Page to Warrant|
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SCHEDULE A

fem t

Name: Farmers Capital Bank Corporation
Corporate or other organizational form: corporacion
Junsdiction of arganization:  Kentucky

ftem 2
Excrcise Price; ' $20.09

[tem 3
Issue Date: January 9, 2009

ftem 4

Amount of last dividend declared prior to the Issue Date:  $0.33

ltem 5
Date ot Letter Agreement between the Company and the United States Department of the

Treaswry! jaopuary 9, 2009

[temy 6
Number of shares of Common Stock: 223,047

[tem 7

Compuny’s address: 202 west Main Sc., P.il, Box 309, Frankfort, Kentucky 406072-0230Y

{tem 8
Notice miormaton: . bauglas Carpenter
Chiet Financial Orf{icer and seniovr Vice President
Farmers Capital Baok Corporation
202 West Malp St. , o .
P.0O. Box 309 ) v '
Frankfort, Kentucky 40602-0309
Tel. (502) 227-1668
Fax: (502) 227-1692

1 . . . . - . . “
Initial exercise price o be calculated based on the average of closing prices of the Comumon Siock on the 20
trading days ending on the last trading day priar 1o the date the Company’s application for participation
the Capital Purchase Program was approved by the United States Departiment of the Treasury.
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