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U.S. TREASURY DEPARTMENT  
OFFICE OF PUBLIC AFFAIRS  

 
 
FOR IMMEDIATE RELEASE:  June 10, 2009   
CONTACT: Treasury Public Affairs (202) 622-2960 

 

For a copy of the regulations, click link.  

Interim Final Rule on TARP Standards for Compensation and Corporate Governance  
 

1.      Limits Executive Compensation for Certain Executives and Highly Compensated Employees at Companies 
Receiving TARP Funds  

•        Limits Bonus Payments to Protect Taxpayer Investments  
•        Curtails the Payment of Golden Parachutes  
•        Imposes a Clawback for Any Bonus Based on Materially Inaccurate Performance Criteria  

 
2.      Appoints a Special Master to Review Compensation Plans At Firms Receiving Exceptional Assistance  

•        Responsible for Reviewing Any Compensation for Senior Executive Officers and Most Highly Paid 
Employees At Firms Receiving Exceptional Assistance – With Authority to Disapprove Plans Where Salary 
or Other Compensation Is Inappropriate, Unsound or Excessive  

•        Must Approve Compensation Structure for Any Executive Officers and the 100 Most Highly Paid Employees 
at Those Firms  

•        Possesses Authority to Negotiate Reimbursements on Payments Made Before February 17, 2009  
•        Makes Determinations Based on A Clear Set of Principles  

 
3.      Implements and Expands Upon Key Recovery Act Provisions Consistent With February 4th Proposals  

•        Extends Required Risk Analysis of Compensation to All Employees of TARP Firms  
•        Requires Luxury Expenditure Policies for All TARP Firms  
•        Institutes “Say on Pay” Requirement for All TARP Firms  

 
4.      Sets Additional Compensation and Governance Standards to Improve Accountability and Disclosure  

•        Prohibits Tax Gross-Ups  
•        Requires Additional Perk Disclosure  
•        Mandates Disclosure of Compensation Consultants  
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1.      Limitations on Executive Compensation for Companies Receiving TARP Assistance:  The 
interim final rule establishes certain standards for executive compensation practices at firms 
receiving TARP assistance, in order to fully protect the interests of taxpayers and mandate 
compensation practices that maximize the value of the firm for shareholders.  

 
•        Limits Bonus Payments to Senior Executive Officers and Highly Compensated 

Employees to Protect Taxpayer Investments: The new regulations limit bonuses paid to 
senior executive officers – defined to include the “named executive officers” identified in 
the company’s annual compensation disclosures – and to a specified number of t he most 
highly compensated employees of TARP recipients to one-third of total compensation, 
implementing the provisions passed by Congress. (The rule defines “most highly 
compensated” employees by reference to total annual compensation as calculated under 
the securities regulations, in order to most accurately capture the amounts earned by these 
executives each year.  The number of most highly compensated employees covered by 
the limit depends upon the amount of financial assistance the company has received. For 
those institutions receiving over $500 million in assistance, the five senior executive 
officers and the 20 most highly compensated employees are covered.) At the same time, 
the rules encourage firms to pay salary in the form of stock that must be held for a long 
period of time and may not be entirely converted to cash until TARP funds are repaid, 
aligning executives’ incentives with those of shareholders and taxpayers and effectively 
ensuring that executives experience a “clawback” effect if positive results prove illusory 
and the stock drops in value.     
 

o   Prevents Abuse of the Exception for Commissions: Although the rule 
contains an exception from the bonus limitation for payments of certain types 
of “commissions,” the rule also minimizes abuse of the exception by limiting 
commissions to amounts payable under programs similar to commission 
programs already in place as of February 17, 2009.  At firms re ceiving 
“exceptional assistance” under TARP, these payments and compensation 
structures for executive officers and the most highly compensated employees 
will also be subject to review by the newly appointed Special Master for 
TARP Executive Compensation.  

 
·        Curtails the Payment of “Golden Parachutes.”  The Recovery Act expanded the 

original EESA’s limits on golden parachutes, prohibiting any golden parachute 
payment to a senior executive officer or any of the next 5 most highly compensated 
employees. While the Recovery Act limited the definition of golden parachutes to 
payments for an employee’s departure for any reason , today’s rule also includes 
payments made in connection with a change in control of the company.   
 

·        Imposes a Clawback for Any Bonus Based on Materially Inaccurate Performance 
Criteria.  Although the original EESA required a clawback provision applicable only 
to amounts paid to senior executive officers, the Recovery Act mandates that bonuses 
paid to senior executive officers and next 20 most highly compensated employees be 
subject to a clawback if the payment was based on materially inac curate 
performance criteria. Today’s rule also requires that the TARP recipient actually 
exercise its clawback rights in such a case unless the TARP recipient can demonstrate 
that it would be unreasonable to do so (for example, if the expense of enforcing the 
clawback right exceeds the benefits of doing so).  
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2.      Appoints a Special Master to Ensure Compensation Plans Are Consistent with the Public 

Interest:  As part of the rule, we’ll be announcing the appointment of Kenneth R. Feinberg as the 
Special Master for TARP Executive Compensation.  In this role, Mr. Feinberg – a highly-
respected mediator widely praised for his leadership of the September 11th Victim Compensation 
Fund – will review payments and compensation plans for the executives and the 100 most highly 
compensated employees of TARP recipients that have received exceptional assistance to ensure 
that compensation is structured in a way that gives those employees incentives to maximize long-
term shareholder value and protect taxpayer interests. Companies receiving exceptional financial 
assistance include those receiving assistance under the Programs for Systemically Significant 
Failing Institutions, the Targeted Investment Program, the Automotive Industry Financing 
Program, and currently include AIG, Citigroup, Bank of America, Chrysler, GM, GMAC and 
Chrysler Financial.  
 

·        Responsible for Reviewing Any Compensation for Senior Executive Officers and 
Next 20 Most Highly Compensated Employees at Firms Receiving Exceptional 
Assistance: At firms receiving exceptional assistance, the Special Master will be charged 
with reviewing and approving any compensation proposed to be paid to any employee 
subject to the Recovery Act’s bonus restrictions (for these firms, this generally will 
include the five senior e xecutive officers and the 20 next most highly paid executives).  

 
·         Must Approve Compensation Structure for Senior Executive Officers and the 100 

Most Highly Paid Employees at Those Firms: In light of the need for long-term reform 
of the structure of executive compensation and the incentives that pay gives to top 
executives, the Special Master will also be empowered to review and approve the 
structure of compensation for the 100 most highly paid employees that are not subject to 
the bonus res trictions and any executive officers that are not among the 100 most highly 
paid employees. Where the Special Master finds that the structure of compensation is 
inconsistent with the purposes of EESA, the TARP or the public interest, the Special 
Master may disapprove the plan and require the company to resubmit.  
 

·         Authority to Disapprove Compensation Arrangements for Companies with 
Exceptional Assistance Where Salary or Other Compensation Is Found to be 
Inappropriate, Unsound or Excessive: If the Special Master finds the salaries or any 
other compensation of those executives or employees subject to the bonus limitations in 
companies receiving exceptional assistance to be excessive, inappropriate or designed to 
encourage unsound risk-ta king, the Special Master has the authority to disapprove the 
arrangement and require the company to resubmit taking account of the deficiencies 
found by the Special Master.  For any other of the executive officers and the 100 most 
highly paid employees, the Special Master may review the structure of the entire 
compensation package.   

 
·        “Safe Harbor” Guidance on Compensation Payments and Structure: Consistent with 

the Treasury’s February 4 guidance on executive compensation at TARP recipients, the 
Special Master will automatically approve proposed compensation to employees of 
TARP recipients receiving exceptional assistance so long as the employee’s total annual 
compensation is not more than $500,000, with any additional compensation paid in the 
form of long-term restricted stock.  Providing recipients with a clear “safe harbor” rule 
will encourage TARP recipients to use compensation structures that link compensation to 
long-term firm value.  
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·        Entrusted With Negotiating Reimbursements for Taxpayers: The Special Master will 
also oversee the review of bonuses, retention awards, and other compensation paid before 
February 17, 2009 by TARP recipients, and, where appropriate, negotiate appropriate 
reimbursements to the Federal Government.  

 
·        Issuing Determinations Based on a Clear Set of Principles: The IFR sets out a clear 

set of general principles that the Special Master will use to help determine whether TARP 
participants receiving exceptional assistance have designed executive compensation to 
maximize shareholder value and protect taxpayer interests, summarized as follows:  
 
o   Risk: Compensation should avoid incentives that reward employees for short-term or 

temporary increases in value that may not ultimately result in an increase in the long-
term value of the TARP recipient;  

 
o   Taxpayer Return: Compensation should reflect the need for the TARP recipient to 

remain a competitive enterprise and ultimately repay TARP obligations;  
 

o   Appropriate Allocation: Compensation should be appropriately allocated among each 
element of pay (e.g. salary, short- and long-term incentive pay, and current and 
deferred compensation or retirement pay);  

 
o   Performance-Based Compensation: Compensation should be performance-based, and 

determined through tailored metrics that encompass individual performance and/or 
the performance of the TARP recipient or relevant business unit;  

 
o   Comparable Payments: Compensation should be consistent with, and not excessive in 

comparison to, pay for those in similar roles at similar entities; and  
 

o   Employee Contribution: Compensation should reflect the current or prospective 
contributions of the employee to the value of the TARP recipient.  

 
3.      Implements and Expands Upon Key Recovery Act Provisions Consistent with February 4th 

Proposals:  The rule expands upon key Recovery Act provisions in light of Treasury’s February 
4th proposals and the clear need for shareholders and directors to work together to ensure that 
compensation practices at TARP recipients are reformed over th e long term.  

 
·        Extends Required Risk Analysis of Compensation to All Employees:  The original 

EESA included a requirement that compensation plans for senior executive officers be 
limited to avoid incentives for unnecessary risk-taking, and the Recovery Act expanded 
that provision to all employee compensation plans, and also to require that no employee 
compensation plan encourage the manipulation of earnings.   Today’s rule expands upon 
those important provisions by requiring that the compensation committee of the financial 
institution provide a narrative explanation of its analysis, allowing shareholders to 
determine and evaluate directors’ reasoning with respect to the risks presented by 
compensation plans.  

 
·        Requires Luxury Expenditure Policies for All TARP Firms: The rule implements the 

Recovery Act’s requirement that the board of directors of each TARP recipient put in 
place a company-wide policy on luxury or excessive expenditures.  To help ensure that 
the top executives of each company keep close watch over these types of expenditures, 
the rule also requires that the CEO and the CFO of e ach TARP recipient certify that any 
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expenditure requiring the approval of the board of directors or a senior executive officer 
or any executive officer of a substantially similar level of responsibility, was properly 
approved, and requires that the policy mandate prompt internal reporting of any 
violations of the policy.  

 
·        Institutes “Say on Pay” Requirement at All TARP Recipients: Consistent with our 

February 4th proposals, the Recovery Act requires that TARP recipients provide an 
annual shareholder vote on a non-binding resolution to approve executive compensation 
packages.  Today’s rule requires TARP recipients to permit such a vote consistent with 
regulations or guidance promulga ted by the SEC.  

 
4.      Sets Additional Compensation and Governance Standards to Improve Accountability and 

Disclosure for TARP Recipients: Beyond new guidance on the provisions explicitly required by 
Congress, today’s rule includes the following additional requirements to further protect 
shareholder value and enhance transparency at TARP firms:  
 

·        Prohibits Tax Gross-Ups: The rule prohibits the payment to senior executive officers 
and the 20 next most highly compensated employees of a tax “gross-up,” or a payment to 
cover taxes due on compensation such as golden parachutes and perquisites. Studies 
indicate that the costs of these payments generally outweigh the benefits they provide to 
executives, and this additional requirement reflects the need for the structure of 
compensation arrangements to maximize shareholder value.  
 

·        Requires Additional Disclosure of Perks: Expanding upon SEC disclosure 
requirements, TARP recipients will be required to disclose any perquisites provided to 
any employee subject to the Recovery Act’s bonus limitations with total value exceeding 
$25,000.  TARP recipients will also be required to provide a nar rative description of, and 
justification for, the benefit.  Existing SEC rules require disclosure of perquisites to the 
five named executive officers of the company.  By expanding the disclosure to include all 
employees subject to the bonus limitation, and by requiring a narrative discussion of the 
basis for providing the benefit, the rule will help the owners of the company better 
understand why directors have provided perquisites to employees — and whether these 
perquisites are likely to maximize shareholder value.  

 
·        Mandates the Disclosure of Compensation Consultants: In light of the extensive 

involvement of compensation consultants in setting pay for top executives, the rule 
requires TARP recipients to disclose whether the company or its compensation 
committee engaged a compensation consultant.  In order to give shareholders a more 
clear sense of the consultant’s influence over pay and any possible conflict of interest, the 
rule requires TARP recipients to provide a narrative description of the services provided 
by any such consultant, including any non-compensation related services provided by the 
consultant or any of its affiliates, as well as a description of the use of any 
“benchmarking” procedures in the consultant’s analysis.  

 
 

 
###  
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Monday, 

June 15, 2009 

Part III 

Department of the 
Treasury 
31 CFR Part 30 
TARP Standards for Compensation and 
Corporate Governance; Interim Final Rule 
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DEPARTMENT OF THE TREASURY 

31 CFR Part 30 

RIN 1505–AC09 

TARP Standards for Compensation 
and Corporate Governance 

AGENCY: Domestic Finance, Treasury. 
ACTION: Interim final rule. 

SUMMARY: This interim final rule, 
promulgated pursuant to sections 
101(a)(1), 101(c)(5), and 111 of the 
Emergency Economic Stabilization Act 
of 2008 (EESA), as amended by the 
American Recovery and Reinvestment 
Act of 2009 (ARRA), provides guidance 
on the executive compensation and 
corporate governance provisions of 
EESA that apply to entities that receive 
financial assistance under the Troubled 
Asset Relief Program (TARP). Section 
111 of EESA requires entities receiving 
financial assistance (TARP recipients) 
from the Department of the Treasury 
(Treasury) to meet appropriate 
standards for executive compensation 
and corporate governance. This interim 
final rule includes standards for TARP 
recipients that implement the 
provisions of section 111 of EESA, as 
well as certain additional standards 
adopted pursuant to the authority 
granted the Treasury under section 
111(b)(2) to promulgate such additional 
standards. 
DATES: Effective Date: These regulations 
are effective on June 15, 2009. Comment 
due date: August 14, 2009. 
ADDRESSES: Treasury invites comments 
on the topics addressed in this interim 
final rule. Comments may be submitted 
to Treasury by any of the following 
methods: Submit electronic comments 
through the Federal government e- 
rulemaking portal, http:// 
www.regulations.gov or by e-mail to 
executivecompensation
comments@do.treas.gov or send paper 
comments in triplicate to Executive 
Compensation Comments, Office of 
Financial Institutions Policy, Room 
1418, Department of the Treasury, 1500 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 

In general, Treasury will post all 
comments to http://www.regulations.gov 
without change, including any business 
or personal information provided, such 
as names, addresses, e-mail addresses, 
or telephone numbers. Treasury will 
also make such comments available for 
public inspection and copying in 
Treasury’s Library, Room 1428, 
Department of the Treasury, 1500 
Pennsylvania Avenue, NW., 
Washington, DC 20220, on official 

business days between the hours of 10 
a.m. and 5 p.m. Eastern Time. You can 
make an appointment to inspect 
comments by telephoning (202) 622– 
0990. All comments, including 
attachments and other supporting 
materials, received are part of the public 
record and subject to public disclosure. 
You should submit only information 
that you wish to make available 
publicly. 
FOR FURTHER INFORMATION CONTACT: For 
further information regarding this 
interim final rule contact the Office of 
Domestic Finance, Treasury, at (202) 
927–6618. 
SUPPLEMENTARY INFORMATION: 

Executive Summary 
This Interim Final Rule sets forth the 

following standards, which generally 
apply to all TARP recipients in the 
programs under the TARP, subject to 
certain exceptions for TARP recipients 
that do not hold outstanding 
obligations: (1) Limits on compensation 
that exclude incentives for senior 
executive officers (SEOs) to take 
unnecessary and excessive risks that 
threaten the value of the TARP 
recipient; (2) provision for the recovery 
of any bonus, retention award, or 
incentive compensation paid to a SEO 
or the next twenty most highly 
compensated employees based on 
materially inaccurate statements of 
earnings, revenues, gains, or other 
criteria; (3) prohibition on making any 
golden parachute payment to a SEO or 
any of the next five most highly 
compensated employees; (4) prohibition 
on the payment or accrual of bonus, 
retention award, or incentive 
compensation to SEOs or certain highly 
compensated employees, subject to 
certain exceptions for payments made in 
the form of restricted stock; (5) 
prohibition on employee compensation 
plans that would encourage 
manipulation of earnings reported by 
the TARP recipient to enhance an 
employee’s compensation; (6) 
establishment of a compensation 
committee of independent directors to 
meet semi-annually to review employee 
compensation plans and the risks posed 
by these plans to the TARP recipient; (7) 
adoption of an excessive or luxury 
expenditures policy; (8) disclosure of 
perquisites offered to SEOs and certain 
highly compensated employees; (9) 
disclosure related to compensation 
consultant engagement; (10) prohibition 
on tax gross-ups to SEOs and certain 
highly compensated employees; (11) 
compliance with Federal securities rules 
and regulations regarding the 
submission of a non-binding resolution 

on SEO compensation to shareholders; 
and (12) establishment of the Office of 
the Special Master for TARP Executive 
Compensation (Special Master) to 
address the application of these rules to 
TARP recipients and their employees. 
Among the duties and responsibilities of 
the Special Master with respect to TARP 
recipients of exceptional assistance is to 
review and approve compensation 
payments and compensation structures 
applicable to the SEOs and certain 
highly compensated employees, and to 
review and approve compensation 
structures applicable to certain 
additional highly compensated 
employees. TARP recipients that are not 
receiving exceptional assistance may 
apply to the Special Master for an 
advisory opinion with respect to 
compensation payments and structures. 
For further discussion of the Special 
Master’s responsibilities, see section 
III.B of this preamble. Finally, this 
interim final rule also establishes 
compliance reporting and recordkeeping 
requirements regarding the rule’s 
executive compensation and corporate 
governance standards. This interim final 
rule generally affects TARP recipients, 
their SEOs, and certain of their highly 
compensated employees. 

I. Background 
In October, 2008, the Department of 

the Treasury (Treasury) established the 
Troubled Asset Relief Program (TARP) 
under the Emergency Economic 
Stabilization Act of 2008, as amended 
(12 U.S.C. 5021 et seq.) (EESA). EESA 
provided immediate authority and 
facilities that the Secretary of the 
Treasury (Secretary) could use to restore 
liquidity and stability to the financial 
system. Section 101(a) of EESA 
authorizes the Secretary to establish the 
TARP to ‘‘purchase, and to make and 
fund commitments to purchase, 
troubled assets from any financial 
institution, on such terms and 
conditions as are determined by the 
Secretary, and in accordance with this 
Act and policies and procedures 
developed and published by the 
Secretary.’’ 

On February 13, 2009, Congress 
enacted the American Recovery and 
Reinvestment Act of 2009 (ARRA), 
which the President signed into law on 
February 17, 2009. Title VII of Division 
B of the ARRA amended in its entirety 
section 111 of EESA. Section 111 of 
EESA provides that certain entities that 
receive financial assistance from 
Treasury under the TARP (TARP 
recipients) will be subject to specified 
executive compensation and corporate 
governance standards to be established 
by the Secretary. 
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II. Previous Rulemaking 

A. October 2008 Interim Final Rule 
On October 20, 2008, Treasury 

published in the Federal Register an 
interim final rule (73 FR 62205) adding 
31 CFR Part 30 under section 111 of 
EESA (prior to its later amendment by 
ARRA) (October 2008 Interim Final 
Rule). The October 2008 Interim Final 
Rule established the original executive 
compensation standards for financial 
institutions participating in the Capital 
Purchase Program (CPP), a financial 
stability program implemented under 
the TARP in October 2008. These 
standards generally applied to the 
senior executive officers (SEOs) of the 
CPP participant, that is, the principal 
executive officer (PEO), the principal 
financial officer (PFO), and the three 
most highly compensated executive 
officers in addition to the PEO and the 
PFO. 

Section 111(b)(2)(A) of EESA, prior to 
the amendment by ARRA, required 
‘‘limits on compensation that exclude 
incentives for senior executive officers 
of a financial institution to take 
unnecessary and excessive risks that 
threaten the value of the financial 
institution during the period that the 
Secretary holds an equity or debt 
position in the financial institution.’’ 
With respect to section 111(b)(2)(A), the 
October 2008 Interim Final Rule 
required the financial institution’s 
compensation committee to identify the 
features in the financial institution’s 
SEO incentive compensation 
arrangements that could lead SEOs to 
take unnecessary and excessive risks 
that could threaten the value of the 
financial institution. The October 2008 
Interim Final Rule required that the 
compensation committee review (no 
more than ninety days after the 
purchase under the CPP and annually 
thereafter) the SEO incentive 
compensation arrangements with the 
financial institution’s senior risk officers 
to ensure that SEOs were not 
encouraged to take such risks. The 
compensation committee was then 
required to certify that it had completed 
those reviews. 

Section 111(b)(2)(B) of EESA required 
‘‘a provision for the recovery by the 
financial institution of any bonus or 
incentive compensation paid to a senior 
executive officer based on statements of 
earnings, gains, or other criteria that are 
later proven to be materially 
inaccurate.’’ With respect to this 
section, the October 2008 Interim Final 
Rule required the SEO bonus and 
incentive compensation paid while 
Treasury holds an equity or debt 
position acquired under the CPP to be 

subject to a provision for recovery or 
‘‘clawback’’ by the financial institution 
if the payments were based on 
materially inaccurate financial 
statements or any other materially 
inaccurate performance metric criteria. 

Section 111(b)(2)(C) of EESA required 
‘‘a prohibition on the financial 
institution making any golden parachute 
payment to its senior executive officer 
during the period that the Secretary 
holds an equity or debt position in the 
financial institution.’’ In accordance 
with this section, the October 2008 
Interim Final Rule prohibited a financial 
institution from making any golden 
parachute payment to a SEO during the 
period Treasury holds an equity or debt 
position acquired under the CPP. The 
October 2008 Interim Final Rule defined 
a golden parachute payment as any 
payment in the nature of compensation 
to (or for the benefit of) a SEO made on 
account of an applicable severance from 
employment to the extent the aggregate 
present value of such payments equals 
or exceeds an amount equal to three 
times the SEO’s base amount of 
compensation. 

The October 2008 Interim Final Rule 
also set forth an additional standard for 
executive compensation and corporate 
governance under the authority of 
section 111(b)(1) of EESA. This standard 
required the financial institution to 
forgo any deduction for compensation 
for Federal income tax purposes in 
excess of $500,000 for each SEO that 
would not be deductible if section 
162(m)(5) of the Internal Revenue Code 
(26 U.S.C. 162(m)(5)) applied to the 
financial institution. 

B. Other Guidance 
At the same time of the release of the 

October 2008 Interim Final Rule, 
Treasury also published guidance 
relating to other financial stability 
programs under TARP. Treasury Notice 
2008–PSSFI addressed the provisions 
under section 111(b) of EESA as 
applicable to financial institutions 
participating in programs for 
systemically significant failing 
institutions. Treasury Notice 2008– 
PSSFI included the same standards as 
the October 2008 Interim Final Rule 
with one exception: It prohibited the 
financial institution from making any 
golden parachute payment (defined 
more strictly under Treasury Notice 
2008–PSSFI as any payment made on 
account of an applicable severance from 
employment) to a SEO. 

In addition, Treasury issued two 
notices on executive compensation 
requirements applicable to auction 
programs for purchasing troubled assets. 
First, pursuant to section 111(c) of 

EESA, Notice 2008–TAAP prohibited 
any financial institution selling more 
than $300,000,000 in troubled assets 
through an auction program from 
entering into a new SEO employment 
agreement with a golden parachute 
provision through the length of the 
program. Second, I.R.S. Notice 2008–94, 
addressing certain tax provisions in 
section 302 of EESA applicable to SEO 
compensation, required financial 
institutions selling more than 
$300,000,000 in troubled assets through 
an auction program to forgo any 
deduction for compensation for Federal 
income tax purposes in excess of 
$500,000 for each SEO under newly 
added section 162(m)(5) of the Internal 
Revenue Code (26 U.S.C. 162(m)(5)) and 
any deduction for certain SEO golden 
parachute payments under newly added 
section 280G(e) of the Internal Revenue 
Code (26 U.S.C. 280G(e)). In addition, 
I.R.S. Notice 2008–94 subjected SEOs to 
a 20-percent excise tax on these golden 
parachute payments. 

On January 16, 2009, Treasury 
announced amendments to the October 
2008 Interim Final Rule to include 
reporting and recordkeeping 
requirements under the executive 
compensation standards for the CPP. 
However, these amendments were 
returned from the Federal Register and 
never published and, thus, will never be 
effective. 

The provisions of the ARRA and this 
interim final rule (Interim Final Rule) 
supersede the October 2008 Interim 
Final Rule, Notice 2008–PSSFI, and 
Notice 2008–TAAP, for periods for 
which the ARRA provisions described 
in this rule are effective. For a more 
detailed discussion of the effective 
dates, including the effective date of this 
Interim Final Rule, see § 30.17 (Q–17) of 
the Interim Final Rule, and the 
discussion of § 30.17 (Q–17) in section 
III.B of this preamble. 

In addition, on February 4, 2009, 
Treasury issued new guidance on the 
executive compensation restrictions 
under EESA (February 2009 Treasury 
Guidance). The February 2009 Treasury 
Guidance provided financial 
institutions participating in the TARP 
with reporting and recordkeeping 
guidance, including guidance for 
compensation committees in preparing 
an explanation of how SEO 
compensation arrangements do not 
encourage excessive and unnecessary 
risk-taking. 

For entities participating in an 
exceptional assistance program under 
the TARP, the February 2009 Treasury 
Guidance proposed to (1) limit the 
annual compensation of senior 
executives to $500,000 other than 
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restricted stock or other similar long- 
term incentive arrangements; (2) require 
the vesting schedule of this restricted 
stock to be based on the financial 
institution’s satisfying repayment 
obligations, protecting taxpayer 
interests, and meeting lending and 
stability standards; (3) require full 
disclosure of executive compensation 
structure and strategy and a non-binding 
shareholder resolution approving or 
disapproving the structure and strategy; 
(4) require provisions for clawback of 
bonuses and incentive compensation 
awarded to SEOs if based on materially 
inaccurate financial statements or 
performance metrics; (5) require 
provisions for the clawback of bonuses 
and incentive compensation awarded to 
the next twenty executive officers if 
based on materially inaccurate financial 
statements or performance metrics and 
the executive officers had knowingly 
engaged in providing inaccurate 
information relating to those financial 
statements or performance metrics; (6) 
limit the payment of any golden 
parachute payments to the SEOs and the 
next five executive officers; (7) prohibit 
the payment of any golden parachute 
payments greater than one year’s 
compensation to the next twenty-five 
executive officers; and (8) provide 
guidance for boards of directors in 
adopting a luxury expenditures policy. 

For entities participating in a 
generally available capital access 
program under the TARP, the February 
2009 Treasury Guidance proposed to (1) 
limit SEO annual compensation to 
$500,000 with any additional pay in the 
form of restricted stock or other similar 
long-term incentive arrangements 
carrying the same restrictions as for 
entities participating in an exceptional 
assistance program; (2) allow entities to 
waive this limitation only by disclosure 
of SEO compensation and, if requested, 
a non-binding shareholder resolution on 
that SEO compensation; (3) require 
provisions for clawback of bonuses and 
incentive compensation awarded to 
SEOs if based on materially inaccurate 
financial statements or performance 
metrics; (4) require provisions for 
clawback of bonuses and incentive 
compensation awarded to the next 
twenty executive officers if based on 
materially inaccurate financial 
statements or performance metrics and 
if the executive officers knowingly 
engaged in providing inaccurate 
information relating to those financial 
statements or performance metrics; (5) 
prohibit the payment of any golden 
parachute payments greater than one 
year’s compensation to the SEOs; and 
(6) provide guidance for boards of 

directors in adopting a luxury 
expenditures policy. 

The February 2009 Treasury Guidance 
provided that the guidelines would not 
apply retroactively to existing 
investments or to previously announced 
programs. The February 2009 Treasury 
Guidance also anticipated a public 
comment period before implementation 
of the guidelines for generally available 
capital access programs. Before the full 
implementation of the February 2009 
Treasury Guidance, Congress enacted 
the ARRA. The ARRA prescribes new 
executive compensation standards 
different from the Treasury Guidance 
(except for the similar provisions with 
respect to required clawback provisions 
and excessive or luxury expenditures 
policies), and requires Treasury to 
establish these standards by 
promulgating regulations to implement 
section 111. This Interim Final Rule 
complies with this statutory 
requirement to promulgate standards 
that implement the ARRA provisions, 
consolidates all of the executive- 
compensation-related provisions that 
are specifically directed at TARP 
recipients into a single rule 
(superseding all prior rules and 
guidance), and utilizes the discretion 
granted to the Secretary under the 
ARRA to adopt additional standards, 
some of which are adapted from 
principles set forth in the February 2009 
Treasury Guidance. 

III. The Interim Final Rule 
This Interim Final Rule revises in its 

entirety 31 CFR Part 30, which 
comprises Treasury’s regulations 
implementing section 111 of EESA. 

A. Overview of Statutory Provisions 
Generally, section 111 of EESA, as 

amended by ARRA, imposes corporate 
governance and executive compensation 
requirements on TARP recipients and 
requires Treasury to establish certain 
corporate governance and executive 
compensation standards with which 
TARP recipients must comply. Section 
111 outlines several specific standards, 
and requires Treasury to establish these 
standards by promulgating regulations. 
Section 111 also authorizes Treasury to 
establish additional standards by 
regulation. 

Section 111(b)(1) of EESA provides 
that a TARP recipient shall be subject to 
the standards established by the 
Secretary under that section and the 
provisions of section 162(m)(5) of the 
Internal Revenue Code, as applicable. 
The October 2008 Interim Final Rule 
required that all TARP recipients forgo 
any deduction for Federal income tax 
purposes for compensation that would 

not be deductible if section 162(m)(5) of 
the Internal Revenue Code (26 U.S.C. 
162(m)(5)) were to apply to the TARP 
recipient. Thus, TARP recipients 
generally agreed in their applicable 
contracts with Treasury under TARP not 
to claim a deduction for compensation 
during a taxable year in excess of 
$500,000 for a SEO. This Interim Final 
Rule does not impose additional tax 
related restrictions beyond those that 
already apply under section 162(m)(5). 
However, because these contractual 
terms are not inconsistent with any 
provisions of this Interim Final Rule, 
the contractual provisions remain in 
effect, in accordance with their terms, 
and accordingly, TARP recipients 
continue to be required to forgo the 
applicable deduction. See § 30.17 (Q– 
17), and the discussion of § 30.17 (Q–17) 
in section III.B of this preamble. In 
addition, Treasury anticipates requiring 
this condition in any future agreements 
to provide TARP assistance. 

Section 111(b)(3)(A) requires that 
Treasury promulgate standards limiting 
SEO compensation to exclude 
incentives for SEOs to take unnecessary 
and excessive risks threatening to the 
TARP recipient’s value. 

Section 111(b)(3)(B) requires Treasury 
to establish standards mandating that 
TARP recipients institute a provision to 
recover any bonus, retention award, or 
incentive compensation paid to a SEO 
and any of the next twenty most highly 
compensated employees of the TARP 
recipient if the compensation was based 
on materially inaccurate statements of 
earnings, revenues, gains, or other 
criteria (a provision sometimes referred 
to as a ‘‘clawback’’). 

Section 111(b)(3)(C) requires Treasury 
to establish standards prohibiting TARP 
recipients from making golden 
parachute payments (defined in Section 
111(a)(2) as any payment for ‘‘departure 
from a company for any reason, except 
for payments for services performed or 
benefits accrued’’) to a SEO or any of the 
next five most highly compensated 
employees. 

Section 111(b)(3)(D) requires Treasury 
to establish standards prohibiting TARP 
recipients from paying or accruing any 
bonus, retention award, or incentive 
compensation to certain highly 
compensated employees or SEOs. This 
prohibition has two exceptions: (1) 
TARP recipients can pay or accrue such 
amounts if the amounts are payable as 
long-term restricted stock, provided that 
the stock does not fully vest until the 
repayment of TARP assistance, has a 
value that is no greater than one-third of 
the total annual compensation, and is 
subject to such other terms and 
conditions as the Secretary may 
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determine to be in the public interest; 
and (2) TARP recipients can make 
bonus payments required to be paid 
under written employment contracts 
executed on or before February 11, 2009 
and determined to be valid by the 
Secretary. The number of employees to 
which this prohibition applies depends 
upon the amount of financial assistance 
provided to the TARP recipient. 

Section 111(b)(3)(E) requires Treasury 
to establish standards prohibiting any 
employee compensation plan that 
would encourage manipulation of the 
reported earnings of the TARP recipient 
to enhance the compensation of any of 
its employees. 

Section 111(b)(3)(F) and Section 
111(c) require Treasury to mandate that 
the TARP recipient establish a 
compensation committee of its board of 
directors comprised entirely of 
independent members of the board of 
directors to meet at least semi-annually 
to review, discuss, and evaluate 
employee compensation plans in light 
of any assessment of any risks these 
plans pose to the TARP recipients. 
Section 111(c)(3) provides that the 
board of directors of a TARP recipient 
that has no common or preferred stock 
registered pursuant to the Securities 
Exchange Act of 1934 (15 U.S.C. 78a et 
seq.) (Exchange Act) and has received 
$25,000,000 or less in financial 
assistance is required to carry out the 
duties of the compensation committee 
as described above. 

Section 111(d) requires a TARP 
recipient’s board of directors to put in 
place a company-wide policy regarding 
excessive or luxury expenditures, as 
identified by the Secretary, and that 
may include excessive expenditures on 
entertainment or events, office and 
facility renovations, aviation or other 
transportation services, or other 
activities or events that are not 
reasonable expenditures for staff 
development, reasonable performance 
incentives, or other similar measures 
conducted in the normal course of the 
TARP recipient’s business operations. 

Section 111(e) requires that any proxy 
or consent or authorization for an 
annual or other meeting of the TARP 
recipient shareholders, as long as any 
obligation arising from TARP assistance 
remains outstanding, permit a separate 
nonbinding shareholder vote to approve 
the compensation of executives, as 
disclosed pursuant to the compensation 
disclosure rules of the Securities and 
Exchange Commission (SEC). Section 
111(e)(3) directs the SEC to issue any 
final rules and regulations necessary to 
implement this requirement not later 
than February 17, 2010. 

Section 111(b)(4) requires the chief 
executive officer and the chief financial 
officer of the TARP recipient (or 
equivalents thereof) to provide a written 
certification of compliance with the 
requirements of section 111 to the SEC, 
if the TARP recipient has publicly 
traded securities, or to the Secretary, if 
the TARP recipient does not have 
publicly traded securities. 

Section 111(f) requires the Secretary 
to review bonuses, retention awards, 
and other compensation paid to SEOs 
and the next 20 most highly 
compensated employees of each TARP 
recipient before the date of enactment of 
the ARRA to determine whether any 
such payments were inconsistent with 
the purposes of section 111 of EESA or 
TARP or were otherwise contrary to the 
public interest, and if such a 
determination is made, to seek to 
negotiate with the TARP recipient and 
the subject employee for appropriate 
reimbursement. 

Section 111(h) requires the Secretary 
to promulgate regulations to implement 
section 111. 

B. Description of the Interim Final Rule 
The major provisions of the Interim 

Final Rule, to be codified at 31 CFR Part 
30, are as follows: 

Section 111 specifies executive 
compensation and corporate governance 
standards applicable to TARP 
recipients. The standards are written in 
question and answer format. 

Definitions used in the Interim Final 
Rule are set forth in § 30.1 (Q–1) of the 
Interim Final Rule. The executive 
compensation and corporate governance 
requirements under the Interim Final 
Rule apply to all TARP recipients, 
defined in section 111(a)(3) as ‘‘any 
entity that has received or will receive 
financial assistance under the financial 
assistance provided under the TARP.’’ 
These restrictions will also generally 
apply to any entity of which the TARP 
recipient owns at least 50%, or which 
owns at least 50% of the TARP 
recipient, determined using certain 
provisions of sections 414(b) and (c) of 
the Internal Revenue Code, 26 U.S.C. 
414(b) and (c), if those provisions were 
applied using a 50% ownership 
threshold instead of an 80% ownership 
threshold. In addition, these restrictions 
may apply to a related entity if the 
primary purpose for the creation or 
utilization of such entity is to avoid or 
evade some or all of the restrictions 
under section 111. These requirements 
generally apply for the period during 
which any obligation arising from 
financial assistance under the TARP 
remains outstanding (TARP period), 
except any period during which the 

Federal government only holds warrants 
to purchase common stock of the TARP 
recipient. For TARP recipients that 
never hold an obligation, however, the 
more limited requirements generally 
apply through the last date of the TARP 
purchase authority. 

The Interim Final Rule defines 
financial assistance to include direct 
financial transactions between Treasury 
and private sector participants in 
programs under the TARP. Although 
some determinations may be fact 
specific, entities that do not engage in 
financial transactions with Treasury as 
a counterparty generally will not be 
deemed to be receiving ‘‘financial 
assistance.’’ As illustration, for purposes 
of the Interim Final Rule, financial 
institutions that sell preferred stock to 
Treasury through the Capital Purchase 
Program are receiving financial 
assistance and therefore are TARP 
recipients subject to the provisions of 
the Interim Final Rule. By contrast, 
entities that post collateral to and 
receive loans from the Federal Reserve 
Term Asset-Backed Securities Loan 
Facility (TALF) are not receiving 
‘‘financial assistance provided under the 
TARP’’ and, therefore, are not TARP 
recipients under the Interim Final Rule. 
In the TALF program, Treasury has 
posted a subordinated loan to the 
Federal Reserve Bank of New York 
special purpose vehicle (SPV), which 
accepts forfeited collateral from TALF 
lending. Although the SPV has engaged 
in a financial transaction with Treasury, 
Treasury has not interpreted ARRA to 
require that the Federal Reserve Bank of 
New York, as a non-profit government 
instrumentality, be deemed to be 
receiving financial assistance. 
Importantly, Federal Reserve banks 
fulfill their governmental function by 
returning their annual profits to 
Treasury, which limits the extent to 
which a transaction with Treasury could 
be deemed to be financial assistance. 

These requirements apply to SEOs 
and certain most highly compensated 
employees, as defined in § 30.1. Section 
30.1 (Q–1) of the Interim Final Rule 
bases the determination of the SEOs on 
the executive compensation disclosure 
requirements in Item 402 of Regulation 
S–K under the Federal securities laws 
(17 CFR 229.402), which generally 
applies to the PEO, the PFO, and the 
three most highly compensated 
executive officers (other than the PEO 
and the PFO). Section 30.1 (Q–1) of the 
Interim Final Rule bases the 
identification of the three most highly 
compensated executive officers on 
annual compensation for the last 
completed fiscal year and defines 
annual compensation as it is determined 
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pursuant to Item 402(a) of Regulation 
S–K under the Federal securities laws 
(17 CFR 229.402(a)). To be consistent 
with the determination of the three most 
highly compensated executive officers, 
§ 30.1 (Q–1) of the Interim Final Rule 
also defines the most highly 
compensated employees according to 
their annual compensation for the last 
completed fiscal year, as it is 
determined pursuant to Item 402(a) of 
Regulation S–K under the Federal 
securities laws (17 CFR 229.402(a)). 
However, a most highly compensated 
employee may be an employee who is 
not an executive officer. The Interim 
Final Rule does not limit application of 
the requirements to executive officers 
because the ARRA statutory language 
refers to most highly compensated 
employees, rather than most highly 
compensated executive officers, and 
therefore does not limit the coverage in 
this manner. A most highly 
compensated employee does not 
include a former employee of the TARP 
recipient who is not employed by the 
TARP recipient on the first day of the 
fiscal year for which the determination 
is being made (as opposed to the 
preceding fiscal year), unless such 
employee is reasonably anticipated to 
return to employment with the TARP 
recipient during the fiscal year. 

The Interim Final Rule defines annual 
compensation in this manner for several 
reasons. Both the ARRA and the original 
EESA executive compensation 
provisions require that the senior 
executive officers be determined 
according to the compensation 
disclosure requirements under Federal 
securities regulations; it would be 
anomalous to treat the determination of 
most highly compensated employee 
compensation in a different manner. In 
addition, the compensation required to 
be disclosed under Federal securities 
regulations more closely reflects the 
economic reality of the compensation 
that the employee actually earned 
during the year by reporting 
compensation regardless of whether it 
was includible in income for income tax 
purposes during that year (for example, 
including the value of a stock option, 
deferred salary and bonuses when 
earned) in contrast to annual 
compensation reported as Form W–2 
compensation, which reflects only 
compensation that was includible in 
income for income tax purposes during 
the calendar year regardless of when 
that compensation was earned (for 
example, including income from stock 
options generally at the time of exercise 
and including in income deferred salary 
and bonuses only when those amounts 

are actually paid in a future year). 
Finally, public companies and investors 
are familiar with this SEC total annual 
compensation measurement, which was 
developed through an extensive notice 
and comment process and has been in 
effect since 2006 as part of the SEC’s 
final revised executive compensation 
disclosure rule. 

Because the most highly compensated 
employees are determined based on 
annual compensation earned in the 
prior year, the issue has been raised that 
a TARP recipient might be able to 
intentionally cycle employees in and 
out of most highly compensated 
employee status in alternate years to 
guarantee periods of complete exclusion 
for certain employees from the 
executive compensation limitations 
applicable to most highly compensated 
employees. Some methods that might 
mitigate, though not eliminate, this 
possibility include identifying the most 
highly compensated employees based 
on an averaging of the preceding two or 
three years’ annual compensation, or 
requiring that some or all of the most 
highly compensated employees 
identified for one year remain subject to 
the limitations for a prescribed number 
of additional years, regardless of their 
subsequent level of compensation. The 
Treasury invites comment on this issue, 
including on the extent to which 
intentional cycling of most highly 
compensated employee status is likely 
to occur given that there is no overall 
compensation limitation on most highly 
compensated employees under the 
Interim Final Rule, potential methods of 
addressing the issue (including the 
methods previously mentioned), how 
such methods would be effective in 
deterring, eliminating, or limiting 
intentional cycling, and the extent of 
any additional administrative burdens 
that the application of such methods 
might create. 

Section 30.1 (Q–1) of the Interim 
Final Rule requires that TARP recipients 
that are smaller reporting companies, as 
that term is defined in Item 10 of 
Regulation S–K under the Federal 
securities laws (17 CFR 229.10), identify 
five SEOs, even if only three named 
executive officers are required to be 
identified pursuant to Item 402(m) of 
Regulation S–K under the Federal 
securities laws (17 CFR 229.402(m)). 
Analogous rules apply to TARP 
recipients that do not have securities 
registered with the SEC pursuant to the 
Federal securities laws. 

Prior to the annual identification of 
the SEOs, who are typically identified 
in the TARP recipient’s annual report 
on Form 10–K or annual meeting proxy 
statement, and the most highly 

compensated employees, § 30.3 (Q–3) of 
the Interim Final Rule requires that the 
TARP recipient ensure that a potential 
SEO or most highly compensated 
employee comply with the relevant 
executive compensation and corporate 
governance standards. 

Several requirements under the 
Interim Final Rule relate to the 
compensation committee of the TARP 
recipient’s board of directors, and its 
duties. Pursuant to section 111(b)(3)(A), 
section 111(b)(3)(E), and section 
111(b)(3)(F), § 30.4 (Q–4) of the Interim 
Final Rule requires the TARP recipient 
to establish a compensation committee 
composed of independent members of 
the board of directors before the later of 
ninety days after the closing date of the 
agreement between Treasury and the 
TARP recipient or ninety days after June 
15, 2009 to fulfill a number of duties. 
Many public company TARP recipients 
already maintain compensation 
committees of independent directors 
pursuant to stock exchange listing 
standards, and § 30.4 (Q–4) of the 
Interim Final Rule allows for the 
continued maintenance of already- 
established compensation committees. 
Section 30.4 (Q–4) of the Interim Final 
Rule also, in accordance with section 
111(c)(3), provides an exception for 
certain private company TARP 
recipients. Thus, § 30.4 (Q–4) of the 
Interim Final Rule allows TARP 
recipients that have no securities 
registered pursuant to the Exchange Act 
and have received $25,000,000 or less in 
financial assistance to either establish a 
compensation committee of 
independent directors or to delegate, as 
appropriate, to the board of directors the 
duties of the compensation committee 
as described below. 

Each TARP recipient faces different 
material risks given the unique nature of 
its business and the markets in which it 
operates. Thus, § 30.5 (Q–5) of the 
Interim Final Rule requires the 
compensation committee to discuss, 
evaluate, and review at least every six 
months with senior risk officers SEO 
compensation plans and employee 
compensation plans and the risks these 
plans pose to the TARP recipient; 
identify and limit the features in the 
SEO compensation plans that could lead 
SEOs to take unnecessary and excessive 
risks that could threaten the value of the 
TARP recipient; and identify and limit 
any features in the employee 
compensation plans that pose risks to 
the TARP recipient to ensure that the 
TARP recipient is not unnecessarily 
exposed to risks, including any features 
in these SEO compensation plans or the 
employee compensation plans that 
would encourage behavior focused on 
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short-term results rather than long-term 
value creation. In addition, § 30.6 (Q–6) 
of the Interim Final Rule requires that 
the compensation committee discuss, 
evaluate, and review at least every six 
months the terms of each employee 
compensation plan and identify and 
eliminate the features in the plan that 
could encourage the manipulation of 
reported earnings of the TARP recipient 
to enhance the compensation of an 
employee. 

Sections 30.4 (Q–4) and 30.7 (Q–7) of 
the Interim Final Rule require the 
compensation committee to provide 
annually a narrative description of how 
it limited the features in (1) SEO 
compensation plans that could 
encourage SEOs to take unnecessary and 
excessive risks that could threaten the 
value of the TARP recipient, including 
how these SEO compensation plans do 
not encourage behavior focused on 
short-term results rather than long-term 
value creation, (2) employee 
compensation plans to ensure that the 
TARP recipient is not unnecessarily 
exposed to risks, including how these 
employee compensation plans do not 
encourage behavior focused on short- 
term results rather than long-term value 
creation, and (3) employee 
compensation plans that could 
encourage the manipulation of reported 
earnings of the TARP recipient to 
enhance the compensation of an 
employee. 

Sections 30.4 (Q–4) and 30.7 (Q–7) of 
the Interim Final Rule require that the 
compensation committee certify 
annually that it has completed the 
reviews of the SEO compensation plans 
and the employee compensation plans 
as outlined above. Section 30.7 (Q–7) of 
the Interim Final Rule also provides that 
TARP recipients with securities 
registered with the SEC pursuant to the 
Federal securities laws must provide 
these disclosures and certifications in 
the Compensation Committee Report 
required pursuant to Item 407 of 
Regulation S–K under the Federal 
securities laws (17 CFR 229.407) and to 
Treasury. Section 30.7 (Q–7) of the 
Interim Final Rule requires that TARP 
recipients that are smaller reporting 
companies or do not have securities 
registered with the SEC pursuant to the 
Federal securities laws provide the 
disclosures and certifications to their 
primary regulatory agency and to 
Treasury. 

Pursuant to section 111(b)(3)(B), 
§ 30.8 (Q–8) of the Interim Final Rule 
requires a TARP recipient to ensure that 
any bonus, retention award, or incentive 
compensation paid or accrued during 
the TARP period to a SEO or one of the 
next twenty most highly compensated 

employees is subject to a provision for 
recovery or ‘‘clawback’’ by the TARP 
recipient if the payments or accruals 
were based on materially inaccurate 
financial statements or any other 
materially inaccurate performance 
metric criteria. Section 30.8 (Q–8) of the 
Interim Final Rule deems that bonuses, 
retention awards, and incentive 
compensation are paid or accrued to a 
SEO or any one of the next twenty most 
highly compensated employees during 
the TARP period when the SEO or one 
of the next twenty most highly 
compensated employees obtains a 
legally binding right to that payment 
during the TARP period. 

This clawback provision differs from 
the clawback provision required under 
section 304 of the Sarbanes-Oxley Act of 
2002 (Sarbanes-Oxley) (Pub. Law No. 
107–204). Section 304 of Sarbanes- 
Oxley requires the forfeiture by a public 
company’s chief executive officer or the 
chief financial officer of any bonus, 
incentive-based, or equity-based 
compensation received during the 
twelve-month period following a 
materially non-compliant financial 
report and any profits from sales of the 
company’s securities during that period. 
In contrast, the standard established 
under section 111(b)(3)(B) of EESA 
applies to the three most highly 
compensated executive officers and the 
next twenty most highly compensated 
employees in addition to the PEO and 
the PFO; applies to both public and 
private TARP recipients; applies to 
retention awards; is not exclusively 
triggered by a requirement to prepare an 
accounting restatement due to material 
noncompliance of the issuer as a result 
of misconduct; does not limit the 
recovery period; and covers not only 
material inaccuracies relating to 
financial reporting but also material 
inaccuracies relating to other 
performance metrics used to calculate 
bonus payments. 

Pursuant to section 111(b)(3)(C), 
§ 30.9 (Q–9) of the Interim Final Rule 
prohibits a TARP recipient from making 
a golden parachute payment to a SEO or 
the next five most highly compensated 
employees during the TARP period. 
Under the Interim Final Rule, a golden 
parachute payment includes a payment 
for departure from a TARP recipient for 
any reason, other than a payment for 
services performed or benefits accrued. 
Pursuant to the authority granted the 
Secretary under section 111(b)(2) and 
section 111(h), the Interim Final Rule 
also treats as a golden parachute 
payment and amount due upon a 
change in control event of the TARP 
recipient. Section 30.1 (Q–1) of the 
Interim Final Rule excludes from the 

definition of golden parachute payment 
qualified retirement plans and similar 
foreign retirement plans, as well as 
payments due to an employee’s death or 
disability and severance payments 
required by State statute or foreign law. 
Given the language of the ARRA, there 
is no longer any exception for any 
amount of a golden parachute payment, 
such as was allowed under the October 
2008 Interim Final Rule. In addition, a 
golden parachute payment is treated as 
paid at the time of the employee’s 
departure, regardless of when the 
amounts are actually paid. Therefore, 
TARP recipients and employees may 
not avoid the restriction by deferring 
payment of the golden parachute 
payment past the end of the TARP 
period. 

Pursuant to section 111(b)(3)(D), 
§ 30.10 (Q–10) of the Interim Final Rule 
prohibits a TARP recipient from paying 
or accruing any bonus, retention award, 
or incentive compensation during the 
TARP period to certain employees. The 
TARP recipient’s amount of financial 
assistance determines the number of 
employees subject to this prohibition. 
This prohibition applies to the most 
highly compensated employee of any 
TARP recipient that has received less 
than $25,000,000 in financial assistance; 
to at least the five most highly 
compensated employees of any TARP 
recipient that has received at least 
$25,000,000 but less than $250,000,000; 
the SEOs and at least the ten next most 
highly compensated employees of any 
TARP recipient that has received at least 
$250,000,000 but less than 
$500,000,000; and the SEOs and at least 
the twenty next most highly 
compensated employees of any TARP 
recipient that has received $500,000,000 
or more. Section 30.10 (Q–10) of the 
Interim Final Rule states that TARP 
recipients will be subject during the 
TARP period to the bonus limitation 
requirements based on the total amount 
of financial assistance outstanding 
under the TARP. If additional financial 
assistance would result in additional 
employees becoming subject to the 
prohibition, the prohibition on the 
additional employees will not be 
effective until the fiscal year following 
the year during which the additional 
financial assistance is received. 

Section 30.1 (Q–1) of the Interim 
Final Rule includes definitions of a 
bonus, incentive compensation or 
retention award. A bonus means any 
payment in addition to any amount 
payable to an employee for services 
performed by the employee at a regular 
hourly, daily, weekly, monthly or 
similar periodic rate. Generally a bonus 
would not include a contribution to a 
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qualified plan, benefits under a broad- 
based benefit plan, bona fide overtime 
pay, and bona fide and routine expense 
reimbursements. Section 30.10 (Q–10) 
contains rules defining when bonuses 
will be treated as accruing or paid. 
Notably, section 30.10 (Q–10) contains 
an anti-abuse rule, intending to address 
circumstances in which a bonus that 
was not permitted to accrue during the 
year an employee was covered by the 
bonus limitation is paid to the employee 
in the subsequent year when the 
employee is not covered by the bonus 
limitation, but is designated as some 
other form of payment such as a salary 
increase or a stock option grant. In such 
a case, the payment in the subsequent 
year may be recharacterized as a 
payment of the bonus that was not 
permitted to accrue in the previous year. 

Section 30.1 (Q–1) of the Interim 
Final Rule excepts from the definition of 
a bonus certain commission 
compensation for sales to, and 
investment management services for, 
unrelated parties. Many TARP 
recipients have broker-dealer, 
investment advisory, and insurance 
divisions, where registered 
representatives, investment advisors, 
and agents typically receive 
commissions based on the amount of 
sales of financial products or the value 
of assets under management. In this 
context, commission payments 
characteristically are viewed as a 
component of base salary rather than 
bonus compensation. However, fees 
earned from sales to entities within the 
affiliated group, investment banking, or 
proprietary trading are not considered 
commission compensation and the 
Interim Final Rule does not except these 
fees from the definition of a bonus or 
incentive compensation. 

Section 30.1 (Q–1) of the Interim 
Final Rule generally defines an 
incentive compensation plan by 
reference to the Federal securities 
regulations. However, for purposes of 
this Interim Final Rule, an incentive 
compensation plan also includes a stock 
option or stock plan, regardless of 
whether those plans are subject to 
performance-based vesting. The 
inclusion of these arrangements is 
consistent with the statute’s classifying 
the grant of a limited amount of long- 
term restricted stock as an exception to 
the bonus, incentive compensation, and 
retention award restrictions. 

This inclusion of a stock plan in the 
definition of an incentive compensation 
plan does not restrict the TARP 
recipient’s ability to pay salary or other 
permissible payments in the form of 
stock or other property, even if the stock 
is issued pursuant to a stock plan. In 

addition, the payment may be made in 
stock that is subject to holding periods 
or transferability restrictions, such as 
not permitting the stock to be 
transferred for a specified number of 
years, until a specified event occurs 
(such as the employee’s retirement, or a 
specified number of years after an 
employee’s retirement or other 
termination of employment), or until 
certain TARP fund repayment hurdles 
are met. However, the payment must 
still be payment of salary or another 
permissible amount. Accordingly, the 
amount of the future payment must be 
denominated in dollars, rather than in a 
number of shares. For example, an 
employee could be entitled to a salary 
of $5,000 per week, half payable in cash 
and half payable in stock valued at 
$2,500 on each salary payment date. In 
addition, as salary, the stock or other 
property cannot be subject to a 
substantial risk of forfeiture or any 
requirement of future services (and thus 
the grant of such stock will not be 
treated as a retention award either), as 
distinguished from a restriction on 
transferability. The same analysis would 
apply to a grant of a stock unit (such as 
phantom stock or a restricted stock unit) 
with similar characteristics to the salary 
payment arrangement described above, 
in lieu of a grant of the same number of 
shares. Accordingly, the stock unit 
could not be subject to a substantial risk 
of forfeiture or other requirement of 
continued services, and would be 
payable at a fixed date in the future (and 
the arrangement would otherwise need 
to comply with the requirements of 
section 409A of the Internal Revenue 
Code (26 U.S.C. 409A)). However, such 
a structure generally will not be feasible 
during 2009 due to the restrictions 
under section 409A of the Internal 
Revenue Code (26 U.S.C. 409A). 

Section 30.1 (Q–1) generally defines a 
retention award as any payment to an 
employee that is not payable 
periodically to an employee for service 
performed by the employee at a regular 
hourly, daily, weekly, monthly, or 
similar periodic rate, is contingent on 
the completion of a period of future 
service with the TARP recipient or the 
completion of a specific project or other 
activity of the TARP recipient, and is 
not based on the performance of the 
employee (other than a requirement that 
the employee not be separated from 
employment for cause) or the business 
activities or value of the TARP 
recipient. Exceptions are provided for a 
contribution to or payment made from 
a qualified plan, or a payment from a 
benefit plan, overtime pay or reasonable 
expense reimbursement. An exception 

is also made for amounts accrued under 
a nonqualified deferred compensation 
plan, to the extent the amounts are 
accrued in the normal course of the 
employee’s service at the TARP 
recipient and are not accrued by reason 
of a material enhancement of such 
benefits. An exception is not provided, 
however, for awards to new hires, 
including awards as part of a ‘‘make- 
whole’’ agreement intended to provide a 
newly hired employee a continuation of 
benefits accruing at a prior employer. 
Such awards are not structurally 
materially different from retention 
awards granted to current employees, 
which are intended to be subject to 
these restrictions. 

Pursuant to section 111(b)(3)(D)(i), 
§ 30.10 (Q–10) of the Interim Final Rule 
provides two exclusions from this 
prohibition on the payment or accrual of 
bonus, retention award, or incentive 
compensation. The TARP recipient is 
permitted to award long-term restricted 
stock to the employees subject to this 
prohibition. Because many TARP 
recipients, especially smaller, family- 
owned community banks as well as 
private financial institutions, would be 
unwilling or unable to award restricted 
stock, § 30.1 (Q–1) of the Interim Final 
Rule defines long-term restricted stock 
to include both restricted stock and 
restricted stock units, which can be 
settled in stock or cash, and which may 
be designed to track a specific unit or 
division within a TARP recipient. 

Section 30.10 (Q–10) of the Interim 
Final Rule describes the restrictions 
imposed upon this stock. Pursuant to 
section 111(b)(3)(D)(i)(I), § 30.11 (Q–11) 
of the Interim Final Rule states that the 
value of the long-term restricted stock 
can be no greater than 1⁄3 of the 
employee’s total annual compensation. 
For purposes of determining annual 
compensation under the long-term 
restricted stock exception, all equity- 
based compensation granted will be 
included in the calculation only in the 
year in which it is granted, and will be 
included at its total fair market value on 
the grant date, so all equity-based 
compensation granted in fiscal years 
ending prior to June 15, 2009 will not 
be included in the calculation of annual 
compensation. In determining the value 
of the long-term restricted stock grant, 
the long-term restricted stock will be 
included in the calculation only in the 
year in which the restricted stock is 
granted, and will be included at its total 
fair market value on the grant date. This 
calculation of total annual 
compensation differs from the 
calculation used to determine the SEOs 
and most highly compensated 
employees each year, which is 
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determined pursuant to Item 402(a) of 
Regulation S–K under the Federal 
securities laws (17 CFR 229.402(a)). 
This is necessary to avoid a failure to 
comply with the Interim Final Rule, for 
instance, if other aspects of the 
employee’s annual compensation 
decrease in a subsequent year, so that if 
the grant were included in 
compensation over multiple years, the 
one-third annual compensation limit 
could be exceeded merely due to such 
decrease. 

Pursuant to section 111(b)(3)(D)(i)(II), 
§ 30.10 (Q–10) of the Interim Final Rule 
states that the excepted long-term 
restricted stock must not fully vest until 
the repayment of all financial assistance 
by the TARP recipient. Section 30.10 
(Q–10) of the Interim Final Rule 
requires that the employee provide 
services to the TARP recipient for at 
least two years after the date of the grant 
of the long-term restricted stock to vest 
in this stock, and prescribes a schedule 
under which such stock may become 
transferable (or in the case of a restricted 
stock unit, payable). Specifically, 
Section 30.10 (Q–10) of the Interim 
Final Rule establishes the following 
schedule, subject to the further 
requirements outlined below, for the 
long-term restricted stock: For each 25% 
of total financial assistance repaid, 25% 
of the total long-term restricted stock 
granted may become transferable, until 
the final repayment, at which time the 
remaining long-term restricted stock 
may become transferable. Because, in 
the case of restricted stock (but not a 
restricted stock unit), the fair market 
value of the stock may be subject to 
inclusion in income for income tax 
purposes before the stock becomes 
transferable, an exception to the 
transferability restriction is provided to 
the extent necessary to pay the 
applicable taxes. Nothing in the Interim 
Final Rule, however, prohibits vesting 
based on longer service periods or 
additional performance-based 
requirements. 

Pursuant to section 111(b)(3)(D)(iii), 
§ 30.10 (Q–10) of the Interim Final Rule 
also excludes from this prohibition any 
bonus, retention award, or incentive 
compensation payment required to be 
paid under a valid written employment 
contract executed on or before February 
11, 2009 if the employee has a legally 
binding right under the contract to this 
payment. For purposes of determining 
whether an employee had a legally 
binding right to a payment, the Interim 
Final Rule uses rules specified in 26 
CFR 1.409A–1(b)(1). In addition, the 
payment must be made in accordance 
with the terms of the contract as of 
February 11, 2009, such that any 

amendment to the contract to increase 
the amount payable, accelerate any 
vesting conditions, or otherwise 
materially enhance the benefit available 
to the employee under the contract will 
result in the payment being treated as 
not made under the employment 
contract executed on or before February 
11, 2009. The waiver by the employee 
of any benefits available to the 
employee under the terms of the 
contract will not result in the payment 
of other benefits under the contract 
being treated as made other than under 
the employment contract executed on or 
before February 11, 2009. 

Whether an employee has accrued 
bonus, retention award, or incentive 
compensation is determined based on 
the facts and circumstances. However, 
to avoid circumvention of the Interim 
Final Rule by merely delaying bonus 
payments until after the employee is no 
longer subject to the prohibition, or 
granting retroactive service credits after 
the employee is no longer subject to the 
prohibition, if after the employee is no 
longer a SEO or most highly 
compensated employee, the employee is 
paid an amount, or provided a legally 
binding right to the payment of an 
amount, based upon services performed 
or compensation received during the 
period the employee was a SEO or most 
highly compensated employee, the 
employee will be treated as having 
accrued the amount during the period 
the employee was a SEO or most highly 
compensated employee. 

Certain bonus, retention award, or 
incentive compensation may relate to a 
multi-year service period, during some 
portion of which the employee is 
subject to the prohibition and during 
some portion of which the employee is 
not subject to the prohibition. In such 
circumstances, the employee will not be 
treated as having accrued the bonus, 
retention award, or incentive 
compensation during the portion of the 
service period the employee was subject 
to the limitation, if the bonus, retention 
award, or incentive compensation is 
reduced to reflect at least the portion of 
the service period that the employee 
was subject to the prohibition. However, 
if the employee is subject to the 
prohibition at the time the amount 
would otherwise be paid, the amount 
still may not be paid until the payments 
to the employee are permitted. 

A bonus, a retention award, or 
incentive compensation that an 
employee accrues while the employee is 
not subject to the prohibition on accrual 
or payment and is payable at a time 
when the employee has become subject 
to the prohibition, may not be paid until 
the employee is no longer subject to the 

prohibition. In addition, as part of the 
conditions to a TARP recipient’s 
receiving financial assistance under the 
TARP set forth in the contract between 
Treasury and the TARP recipient, the 
Federal government may require that 
certain other bonus, retention award, or 
incentive compensation not be paid 
during a designated period, such as the 
period during which the TARP recipient 
retains any financial assistance 
provided under TARP, or until some 
other condition related to the TARP 
recipient’s financial health is satisfied. 
The issue has arisen as to whether the 
failure to pay such bonus, retention 
award, or incentive compensation 
would be treated as a subsequent 
deferral election that fails to comply 
with the requirements of section 409A 
of the Internal Revenue Code (26 U.S.C. 
409A) or whether it would convert a 
payment that would otherwise be a 
short-term deferral, within the meaning 
of 26 CFR 1.409A–1(b)(4), into a 
payment of deferred compensation that 
would be subject to the restrictions in 
section 409A. Treasury and Internal 
Revenue Service officials have advised 
that the delay of the payment until such 
time as the recipient of the payment is 
no longer subject to the prohibition will 
not result in a failure to comply with the 
requirements of section 409A and will 
not result in a payment that otherwise 
would have been a short-term deferral 
being treated as a payment of deferred 
compensation, so long as the payment is 
made promptly following the first date 
upon which the payment could be made 
without violating the terms of the 
agreement between the TARP recipient 
and Treasury and in accordance with 
the Interim Final Rule. Accordingly, for 
purposes of the issuance of a restricted 
stock unit intended to qualify as long- 
term restricted stock as an exception to 
the bonus payment limitation, the unit 
may be structured with a payment date 
no later than the later of the end of the 
short-term deferral period or the first 
date upon which the payment is 
permissible under these rules and the 
applicable terms of the agreement 
between the TARP recipient and 
Treasury, and the unit will not be 
subject to section 409A provided the 
payment terms are satisfied. 

Pursuant to section 111(d), § 30.12 
(Q–12) of the Interim Final Rule 
requires that the board of directors of 
the TARP recipient adopt an excessive 
or luxury expenditures policy, file this 
policy with Treasury, and post the text 
of this policy on its Internet Web site, 
if the TARP recipient maintains a 
company Web site, before the later of 
ninety days after the closing date of the 
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agreement between Treasury and the 
TARP recipient or ninety days after June 
15, 2009. Section 30.1 (Q–1) of the 
Interim Final Rule defines an excessive 
or luxury expenditures policy to require 
the inclusion of standards to ensure 
appropriate review and approval of 
potentially excessive and luxury 
expenditures. Section 30.1 (Q–1) of the 
Interim Final Rule requires that the 
policy (1) Identify the types and 
categories of expenses prohibited or 
requiring prior approval; (2) adopt 
approval procedures for those expenses 
requiring prior approval; (3) mandate 
PEO and PFO certification of the prior 
approval of any expenditures requiring 
the prior approval of any SEO, other 
similar executive officers, or the board 
of directors; (4) mandate prompt 
internal reporting of any violation of 
this policy; and (5) mandate 
accountability for adherence to this 
policy. 

Section 30.12 (Q–12) of the Interim 
Final Rule requires that the board of 
directors of each TARP recipient 
determine what are excessive and 
luxury expenditures and establish a set 
of requirements specific to the TARP 
recipient under this policy. This is 
similar to the method by which public 
companies adopted a code of ethics 
under section 406 of Sarbanes-Oxley. 
Under the Federal securities regulations 
promulgated under section 406 of 
Sarbanes-Oxley (17 CFR 229.406), the 
SEC presented a general framework for 
a code of ethics, but the public company 
itself was required to adopt standards 
specific to the company using this 
general framework as a guide. 

Pursuant to section 111(e), TARP 
recipients are required to permit a 
nonbinding shareholder resolution on 
SEO compensation as provided 
pursuant to the compensation 
disclosure rules under the Federal 
securities laws. Section 111(e) 
authorizes the SEC to promulgate any 
necessary final rules or regulations 
relating to this requirement. The Interim 
Final Rule requires TARP recipients to 
comply with any SEC guidance, rules, 
or regulations promulgated with respect 
to section 111(e). 

Pursuant to section 111(h), and 
section 111(b)(2), the Secretary is 
authorized to establish additional 
executive compensation and corporate 
governance standards. The Secretary has 
determined to adopt four additional 
standards. First, § 30.11(a) (Q–11) of the 
Interim Final Rule requires that TARP 
recipients receiving exceptional 
financial assistance submit for approval 
the compensation payments and 
compensation structures of the SEO and 
most highly compensated employees 

subject to the bonus payment limitation, 
and the compensation structures of all 
other executive officers and 100 most 
highly compensated employees, for 
approval by the Office of the Special 
Master for TARP Executive 
Compensation. However, if a TARP 
recipient limits the annual 
compensation for any executive who is 
not a SEO or a most highly compensated 
employee subject to the bonus 
limitation provision to $500,000, with 
any additional compensation in long- 
term restricted stock, the compensation 
structure is not required to be submitted 
for approval. For this purpose, annual 
compensation and the value of the long- 
term restricted stock are determined in 
the same manner as provided in the 
long-term stock exception in § 30.10 (Q– 
10) of the Interim Final Rule. 

Second, § 30.11(b) (Q–11) of the 
Interim Final Rule requires a TARP 
recipient to disclose to Treasury and its 
primary Federal regulator annually any 
perquisites whose total value exceeds 
$25,000 for any employee who is subject 
to the limitations on bonus payments. 
TARP recipients are required to identify 
the amount and nature of the perquisites 
and disclose a justification for offering 
these perquisites. Existing Federal 
securities regulations require public 
companies only to identify for any of 
the top five executive officers or 
members of the boards of directors the 
type of perquisite if the total value of all 
perquisites exceeds $10,000 for an 
individual officer or director; and the 
value of any perquisite if the value 
exceeds the greater of $25,000 or 10% 
of the total amount of perquisites for an 
individual officer or director. 

Third, § 30.11(c) (Q–11) of the Interim 
Final Rule requires a TARP recipient to 
disclose to Treasury and its primary 
Federal regulator annually whether the 
TARP recipient, the board, or the 
compensation committee has engaged a 
compensation consultant and all types 
of services the compensation consultant 
or any of its affiliates has provided to 
the TARP recipient, the board, or the 
compensation committee during the 
past three years, including any 
‘‘benchmarking’’ or comparisons 
employed to identify certain percentile 
levels of compensation (for example, 
other peer group companies used for 
benchmarking and a justification for 
using these companies, and the lowest 
percentile level of other companies’ 
employee compensation considered for 
compensation proposals). Existing 
Federal securities regulations require 
only that public companies identify 
compensation consultants and their role 
in setting executive and director 
compensation; whether the 

compensation committee directly 
engages the compensation consultant; 
the nature and scope of the 
compensation consultant’s assignment; 
and the material elements of the 
compensation consultant’s duties under 
the engagement. 

Fourth, § 30.11(d) (Q–11) of the 
Interim Final Rule prohibits TARP 
recipients from providing tax gross-ups 
or other reimbursements for the 
payment of taxes to any of the SEOs and 
next twenty most highly compensated 
employees relating to severance 
payments, perquisites, or any other form 
of compensation. Existing Federal 
securities regulations require only that 
public companies disclose ‘‘gross-ups’’ 
or other reimbursements to the SEOs for 
the payment of taxes. The Interim Final 
Rule excludes from this prohibition 
certain international tax equalization 
arrangements intended to compensate 
an employee for certain different taxes 
on account of an overseas assignment. 

Section 30.14 (Q–14) of the Interim 
Final Rule includes a special rule for 
cases in which a TARP recipient (target) 
is acquired by an entity (acquirer) that 
is not a TARP recipient in an 
acquisition of any form. Under this rule, 
the acquirer does not become subject to 
section 111 of EESA as a result of the 
acquisition. In addition, the employees 
of the target who are SEOs or most 
highly compensated employees subject 
to section 111 immediately prior to the 
acquisition who continue employment 
with the acquirer will no longer be 
subject to section 111 of EESA after the 
acquisition. However, if the primary 
purpose of the acquisition is to avoid or 
evade application of section 111 of 
EESA, then the acquirer will be treated 
as a TARP recipient. For purposes of 
determining the affected employees, the 
principal executive officer and the 
principal financial officer of the post- 
acquisition acquirer are treated as SEOs. 
For purposes of identifying the most 
highly compensated employees, the 
acquirer employees and the pre- 
acquisition target employees who are 
employed at the acquirer (or anticipated 
to be employed at the acquirer) are 
aggregated and their most highly 
compensated employee status 
determined based upon the 
compensation earned during the most 
recently completed fiscal year at either 
the pre-acquisition acquirer or target, as 
appropriate. 

Pursuant to section 111(b)(4), § 30.15 
(Q–15) of the Interim Final Rule 
establishes a compliance reporting 
regime relating to the executive 
compensation requirements set forth in 
the Interim Final Rule. The Interim 
Final Rule requires that the PEO and the 
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PFO of the TARP recipient provide the 
following certifications within ninety 
days of the completion of each fiscal 
year any part of which is a TARP 
period: (1) The compensation committee 
has met at least every six months during 
the prior fiscal year with the senior risk 
officers of the TARP recipient to discuss 
and evaluate SEO compensation plans 
and employee compensation plans and 
the risks these plans pose to the TARP 
recipient; (2) the compensation 
committee has identified and limited 
the features in the SEO compensation 
plans that could lead SEOs to take 
unnecessary or excessive risks that 
could threaten the value of the TARP 
recipient, has identified any features in 
the employee compensation plans that 
pose risks to the TARP recipient, and 
has limited those features to ensure that 
the TARP recipient is not unnecessarily 
exposed to risks; (3) the compensation 
committee has reviewed at least every 
six months the terms of each employee 
compensation plan and identified and 
limited the features in the plan that 
could encourage the manipulation of 
reported earnings of the TARP recipient 
to enhance the compensation of an 
employee; (4) the compensation 
committee will certify to these reviews; 
(5) the compensation committee will 
provide a narrative description of how 
it limited the features in (i) SEO 
compensation plans that could lead 
SEOs to take unnecessary and excessive 
risks that could threaten the value of the 
TARP recipient, (ii) employee 
compensation plans to ensure that the 
TARP recipient is not unnecessarily 
exposed to risks, and (iii) employee 
compensation plans that could 
encourage the manipulation of reported 
earnings of the TARP recipient to 
enhance the compensation of an 
employee; (6) the TARP recipient has 
required that all bonuses, retention 
awards, and incentive compensation of 
the SEOs and next twenty most highly 
compensated employees be subject to a 
provision for recovery or ‘‘clawback’’ by 
the TARP recipient if the payments 
were based on materially inaccurate 
financial statements or any other 
materially inaccurate performance 
metric criteria; (7) the TARP recipient 
has prohibited any golden parachute 
payment to the SEOs and the next five 
most highly compensated employees; 
(8) the TARP recipient has limited 
bonuses, retention awards, and 
incentive compensation paid to or 
accrued by employees to whom the 
bonus payment limitation applies; (9) 
for a TARP recipient that has securities 
registered with the SEC under the 
Federal securities laws, it will permit a 

non-binding shareholder resolution on 
the SEO compensation disclosures 
provided under the Federal securities 
laws in accordance with any guidance, 
rules, and regulations promulgated by 
the SEC; (10) the TARP recipient has 
adopted and maintains an excessive or 
luxury expenditures policy and has 
provided this policy to Treasury in each 
case in accordance with the 
requirements under the Interim Final 
Rule; (11) the TARP recipient will 
disclose the amount, nature, and 
justification for the offering of any 
perquisites whose total value exceeds 
$25,000 for each of the employees 
subject to the bonus payment 
limitations; (12) the TARP recipient will 
disclose whether the TARP recipient, 
the board, or the compensation 
committee has engaged a compensation 
consultant, and the services the 
compensation consultant or any affiliate 
provided; (13) the TARP recipient has 
prohibited any tax gross-ups on 
compensation to the SEOs and the next 
twenty most highly compensated 
employees; (14) the TARP recipient has 
substantially complied with any 
compensation requirements set forth in 
the agreement between the TARP 
recipient and the Treasury, as may have 
been amended; (15) certain employees 
named in the certification are the SEOs 
and most highly compensated 
employees for the current fiscal year 
based on their compensation during the 
prior fiscal year; and (16) the officer 
certifying understands that a knowing 
and willful false or fraudulent statement 
made in connection with the 
certification may be punished by fine, 
imprisonment, or both (See, for example 
18 U.S.C. 1001). In addition, the PEO 
and the PFO of a TARP recipient 
receiving exceptional financial 
assistance must certify that the TARP 
recipient has either limited annual 
compensation to $500,000 (excluding 
grants of long-term restricted stock but 
including certain pension benefits and 
deferred compensation accruals 
otherwise excluded from annual 
compensation) for any executive officer 
or one of the 100 most highly 
compensated employees who is not 
subject to the bonus payment 
limitations and has or will pay any 
additional compensation in the form of 
long-term restricted stock, or to the 
extent not so limited the TARP recipient 
has had the compensation structure of 
those employees approved by the Office 
of the Special Master for TARP 
Executive Compensation. 

Section 30.15 (Q–15) of the Interim 
Final Rule requires that TARP recipients 
that have securities registered with the 

SEC pursuant to the Federal securities 
laws provide these certifications on 
Exhibit 99.1 in their annual report on 
Form 10–K and to Treasury, and that a 
TARP recipient that does not have 
securities registered with the SEC under 
the Federal securities laws provide 
these certifications to its primary 
regulatory agency and to Treasury. The 
TARP recipient must also preserve 
appropriate documentation and records 
to substantiate each certification for no 
less than six years after the date of the 
certification, the first two years in an 
easily accessible place, and must 
furnish promptly to Treasury any 
documentation and records requested 
by Treasury. 

Section 30.15 (Q–15) of the Interim 
Final Rule also affirms that any 
individual or entity making or providing 
false information or certifications to 
Treasury pursuant to the Interim Final 
Rule or as required pursuant to this part 
may be subject to the criminal penalties 
under title 18 of the U.S. Code or other 
provision of Federal law. 

To comply with EESA Section 111 
and this Interim Final Rule, TARP 
recipients generally will need to modify 
compensation structures. For a small 
number of TARP recipients—those 
receiving exceptional assistance—the 
new compensation structures and 
compensation payments for SEOs and 
the most highly paid employees are 
subject to review and approval by the 
Office of the Special Master for TARP 
Executive Compensation (described 
below). In other instances, TARP 
recipients may find it helpful to have 
guidance as to how the rules apply to 
their particular circumstances, or 
confirmation that their modified 
compensation arrangements are 
compliant. In addition, under section 
111(f), the Secretary is charged with 
reviewing bonuses, retention awards, 
and other compensation paid before 
February 17, 2009 to SEOs and the next 
twenty most highly compensated 
employees, and is required to determine 
whether any such payments were 
inconsistent with the purposes of EESA 
section 111 or the TARP, or were 
otherwise contrary to the public 
interest. 

To conduct these reviews most 
efficiently, and to ensure that the rules 
are applied consistently and equitably, 
this Interim Final Rule establishes an 
Office of the Special Master for TARP 
Executive Compensation (Special 
Master). As described in Section 30.16 
(Q–16) of the Interim Final Rule, the 
Special Master will be appointed by, 
and serve at the pleasure of, the 
Secretary. The Secretary may remove 
the Special Master without notice, 
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without cause, and before the naming of 
any successor Special Master. The scope 
of the Special Master’s authority and 
responsibility is limited to 
compensation and corporate governance 
matters under section 111 with respect 
to TARP recipients, and the Special 
Master has no authority to provide 
guidance or review any submissions 
with respect to matters other than 
compensation and corporate governance 
matters under section 111, or to provide 
guidance or review any submissions 
with respect to compensation or 
corporate governance matters of 
employers that are not TARP recipients. 
The Secretary has delegated to the 
Special Master the authority to (1) 
interpret the application of the 
restrictions on executive compensation 
and corporate governance requirements 
for TARP recipient employees under 
EESA, these regulations, and any other 
applicable guidance, to specific facts 
and circumstances; (2) administer 
section 111(f) of EESA, which requires 
the Secretary to review bonuses, 
retention awards, and other 
compensation paid before February 17, 
2009 to employees of each entity 
receiving TARP assistance, to determine 
whether any such payments were 
inconsistent with the purposes of EESA 
section 111 or the TARP, or otherwise 
contrary to the public interest, and 
which further requires that, if the 
Secretary makes such a determination, 
the Secretary seek to negotiate with the 
TARP recipient and the employee for 
appropriate reimbursements to the 
Federal Government with respect to 
compensation or bonuses; (3) approve 
compensation payments to, and 
compensation structures for, certain 
employees of TARP recipients receiving 
exceptional financial assistance; (4) 
provide opinions, as requested or 
otherwise as appropriate, regarding 
payments to, or compensation structures 
for, other employees of TARP recipients; 
and (5) perform such other duties as the 
Secretary may delegate from time to 
time to the Special Master relating to 
executive compensation issues under 
the TARP, including the specific 
application of any terms or conditions 
in a contract between the Treasury and 
a TARP recipient. Section 30.16 (Q–16) 
also outlines a set of principles that the 
Special Master is required to follow in 
conducting these reviews. 

Treasury requests comments on 
potential procedures and terms under 
which employees may return 
compensation to the TARP recipient or 
the TARP recipient may reimburse 
Treasury either for compensation paid 
that the Special Master has determined 

is inconsistent with the purposes of 
EESA section 111 or the TARP, or 
otherwise contrary to the public 
interest, or for compensation that was 
paid contrary to the requirements of 
EESA section 111 and this Interim Final 
Rule. 

Section 30.17 (Q–17) of the Interim 
Final Rule states that the standards 
under the Interim Final Rule are 
effective upon June 15, 2009, except 
with respect to certain sections of the 
ARRA amendments that were effective 
immediately upon enactment of the 
statute (for example, amended section 
111(d) requiring a nonbinding 
shareholder vote on executive 
compensation). Accordingly, the bonus 
payment limitations under the Interim 
Final Rule will not apply to bonuses, 
retention awards, and incentive 
compensation paid or accrued by TARP 
recipients or their employees prior to 
June 15, 2009, and the enhanced golden 
parachute prohibition will not apply to 
amounts paid prior to June 15, 2009. In 
addition, as discussed above, the bonus 
payment limitations under the Interim 
Final Rule will not apply to bonuses, 
retention awards, and incentive 
compensation required to be paid 
pursuant to a written employment 
contract executed on or before February 
11, 2009 (a grandfathered arrangement), 
that is paid on or after June 15, 2009. 
However, the Special Master may 
provide an advisory opinion on either or 
both of these categories of payments, 
stating whether such payments are 
consistent with ARRA or EESA, or 
otherwise contrary to the public 
interest, under the same standards 
applied to the Special Master’s review 
of compensation paid to certain 
employees prior to the enactment date 
of ARRA, and may seek reimbursement 
of such payments where appropriate. 
Finally, the Special Master will take 
into account any payment made prior to 
June 15, 2009, or any payment made or 
that may be made pursuant to a 
grandfathered arrangement, as part of 
the Special Master’s review of the 
compensation payments and structures 
required to be approved by the Special 
Master for certain employees of TARP 
recipients receiving exceptional 
assistance, and for any advisory opinion 
the Special Master may issue with 
respect to a compensation structure for, 
or compensation payment to, a TARP 
recipient employee. 

In addition, for the period before June 
15, 2009, the provisions of the October 
2008 Interim Final Rule, Notice 2008– 
PSSFI, and Notice 2008–TAAP, 
remained in effect. Subject to ARRA and 
this Interim Final Rule, all contractual 
provisions to which a TARP recipient 

agreed prior to the enactment of ARRA 
or the publication of this Interim Final 
Rule also continue in effect. 

IV. Procedural Requirements 

Justification for Interim Rulemaking 
The Interim Final Rule is promulgated 

pursuant to EESA, as amended, which 
immediately provides for authority and 
facilities that the Secretary can use to 
restore liquidity and stability to the 
financial system of the United States. 
Specifically, the Interim Final Rule 
implements certain provisions of 
section 111 of EESA, which directs 
Treasury to establish executive 
compensation and corporate governance 
standards for entities receiving financial 
assistance under the TARP. 

To encourage entities to choose or 
continue to participate in the TARP, 
those entities must have timely and 
reliable information with respect to the 
applicable executive compensation and 
corporate governance rules that apply 
under the TARP. Accordingly, because 
of exigencies in the financial markets, 
Treasury finds that it would be contrary 
to the public interest, pursuant to 5 
U.S.C. 553(b)(B), to delay the issuance 
of the Interim Final Rule pending an 
opportunity for public comment and 
good cause exists to dispense with this 
requirement. For the same reasons, 
pursuant to 5 U.S.C. 553(d)(3), Treasury 
has determined that there is good cause 
for the Interim Final Rule to become 
effective immediately upon publication. 
While the Interim Final Rule is effective 
immediately upon publication, Treasury 
is inviting public comment on the 
Interim Final Rule during a sixty-day 
period and will consider all comments 
in developing a final rule. 

Regulatory Planning and Review 
The Interim Final Rule is designated 

as a ‘‘significant regulatory action’’ as 
defined in Executive Order 12866. The 
agency has not prepared a regulatory 
impact analysis consistent with the 
OMB Circular A–4 that examines the 
likely benefits and costs associated with 
this interim rule. The agency plans to 
prepare such analysis when it 
promulgates a final rule that will 
supersede this rulemaking. 

Regulatory Flexibility Act 
Because no notice of proposed 

rulemaking is required, the Interim 
Final Rule is not subject to the 
provisions of the Regulatory Flexibility 
Act (5 U.S.C chapter 6). 

Paperwork Reduction Act 
The information collection contained 

in the Interim Final Rule has been 
submitted to the Office of Management 
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and Budget (OMB) under the Paperwork 
Reduction Act (44 U.S.C. 35) and OMB 
approval is pending. Under the 
Paperwork Reduction Act, an agency 
may not conduct or sponsor, and an 
individual is not required to respond to, 
a collection of information unless it 
displays a valid OMB control number. 
Comments on the collection of 
information should be sent to the Desk 
Officer for the Department of Treasury, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503 (or by e- 
mail to oira_submission@omb.eop.gov) 
with a copy to Executive Compensation 
Comments, Office of Financial 
Institutions Policy, Room 1418, 
Department of the Treasury, 1500 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 

List of Subjects in 31 CFR Part 30 
Executive compensation, Troubled 

assets. 
■ Accordingly, under the authority of 12 
U.S.C. 5221, for the reasons set out in 
the preamble, Treasury amends 31 CFR 
Subtitle A by revising part 30 to read as 
follows: 

PART 30—TARP STANDARDS FOR 
COMPENSATION AND CORPORATE 
GOVERNANCE 

Sec. 
30.0 Executive compensation and corporate 

governance. 
30.1 Q–1: What definitions apply in this 

part? 
30.2 Q–2: To what entities does this part 

apply? 
30.3 Q–3: How are the SEOs and the most 

highly compensated employees 
identified for purposes of compliance 
with this part? 

30.4 Q–4: What actions are necessary for a 
TARP recipient to comply with the 
standards established under sections 
111(b)(3)(A), 111(b)(3)(E), 111(b)(3)(F) 
and 111(c) of EESA (evaluation of 
employee plans and potential to 
encourage excessive risk or manipulation 
of earnings)? 

30.5 Q–5: How does a TARP recipient 
comply with the requirements under 
§ 30.4 (Q–4) of this part that the 
compensation committee discuss, 
evaluate, and review the SEO 
compensation plans and other employee 
compensation plans to ensure that the 
SEO compensation plans do not 
encourage the SEOs to take unnecessary 
and excessive risks that threaten the 
value of the TARP recipient, or that the 
employee compensation plans pose 
unnecessary risks to the TARP recipient? 

30.6 Q–6: How does a TARP recipient 
comply with the requirement under 
§ 30.4 (Q–4) of this part that the 
compensation committee discuss, 
evaluate, and review the employee 
compensation plans to ensure that these 

plans do not encourage the manipulation 
of reported earnings of the TARP 
recipient to enhance the compensation of 
any of the TARP recipient’s employees? 

30.7 Q–7: How does a TARP recipient 
comply with the certification and 
disclosure requirements under § 30.4 (Q– 
4) of this part? 

30.8 Q–8: What actions are necessary for a 
TARP recipient to comply with the 
standards established under section 
111(b)(3)(B) of EESA (the ‘‘clawback’’ 
provision requirement)? 

30.9 Q–9: What actions are necessary for a 
TARP recipient to comply with the 
standards established under section 
111(b)(3)(C) of EESA (the prohibition on 
golden parachute payments)? 

30.10 Q–10: What actions are necessary for 
a TARP recipient to comply with section 
111(b)(3)(D) of EESA (the limitation on 
bonus payments)? 

30.11 Q–11: Are TARP recipients required 
to meet any other standards under the 
executive compensation and corporate 
governance standards in section 111 of 
EESA? 

30.12 Q–12: What actions are necessary for 
a TARP recipient to comply with section 
111(d) of EESA (the excessive or luxury 
expenditures policy requirement)? 

30.13 Q–13: What actions are necessary for 
a TARP recipient to comply with section 
111(e) of EESA (the shareholder 
resolution on executive compensation 
requirement)? 

30.14 Q–14: How does section 111 of EESA 
operate in connection with an 
acquisition, merger, or reorganization? 

30.15 Q–15: What actions are necessary for 
a TARP recipient to comply with the 
certification requirements of section 
111(b)(4) of EESA? 

30.16 Q–16: What is the Office of the 
Special Master for TARP Executive 
Compensation, and what are its powers, 
duties and responsibilities? 

30.17 Q–17: How do the effective date 
provisions apply with respect to the 
requirements under section 111 of 
EESA? 

Authority: 12 U.S.C. 5221; 31 U.S.C. 321. 

§ 30.0 Executive compensation and 
corporate governance. 

The following questions and answers 
reflect the executive compensation and 
corporate governance requirements of 
section 111 of the Emergency Economic 
Stabilization Act of 2008, as amended 
(12 U.S.C. 5221) (EESA), with respect to 
participation in the Troubled Assets 
Relief Program (TARP) established by 
the Department of the Treasury 
(Treasury) thereunder. 

§ 30.1 Q–1: What definitions apply in this 
part? 

Affiliate. The term ‘‘affiliate’’ means 
an ‘‘affiliate’’ as that term is defined in 
Rule 405 of the Securities Act of 1933 
(17 CFR 230.405). 

Annual compensation. (1) General 
rule. The term ‘‘annual compensation’’ 

means, except as otherwise explicitly 
provided in this part, the dollar value 
for total compensation for the applicable 
fiscal year as determined pursuant to 
Item 402(a) of Regulation S–K under the 
Federal securities laws (17 CFR 
229.402(a)). Accordingly, for this 
purpose the amounts required to be 
disclosed pursuant to paragraph 
(c)(2)(viii) of Item 402(a) of Regulation 
S–K (actuarial increases in pension 
plans and above market earnings on 
deferred compensation) are not required 
to be included in annual compensation. 

(2) Application to private TARP 
recipients. For purposes of determining 
annual compensation, a TARP recipient 
that does not have securities registered 
with the SEC pursuant to the Federal 
securities laws must follow the 
requirements set forth in paragraph (1) 
of this definition. 

ARRA. The term ‘‘ARRA’’ means the 
American Recovery and Reinvestment 
Act of 2009 (Pub. L. 111–5). 

Benefit plan. The term ‘‘benefit plan’’ 
means any plan, contract, agreement or 
other arrangement that is an ‘‘employee 
welfare benefit plan’’ as that term is 
defined in section 3(1) of the Employee 
Retirement Income Security Act of 1974, 
as amended (29 U.S.C. 1002(1)), or other 
usual and customary plans such as 
dependent care, tuition reimbursement, 
group legal services or cafeteria plans; 
provided, however, that this term does 
not include: 

(1) Any plan that is a deferred 
compensation plan; or 

(2) Any severance pay plan, whether 
or not nondiscriminatory, or any other 
arrangement that provides for payment 
of severance benefits to eligible 
employees upon voluntary termination 
for good reason, involuntary 
termination, or termination under a 
window program as defined in 26 CFR 
1.409A–1(b)(9)(vi). 

Bonus. The term ‘‘bonus’’ means any 
payment in addition to any amount 
payable to an employee for services 
performed by the employee at a regular 
hourly, daily, weekly, monthly, or 
similar periodic rate. Such term 
generally does not include payments to 
or on behalf of an employee as 
contributions to any qualified 
retirement plan (as defined in section 
4974(c) of the Internal Revenue Code 
(26 U.S.C. 4974(c)), benefits under a 
broad-based benefit plan, bona fide 
overtime pay, or bona fide and routine 
expense reimbursements. In addition, 
provided that the rate of commission is 
pre-established and reasonable, and is 
applied consistently to the sale of 
substantially similar goods or services, 
commission compensation will not be 
treated as a bonus. For this purpose, a 
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bonus may include a contribution to, or 
other increase in benefits under, a 
nonqualified deferred compensation 
plan, regardless of when the actual 
payment will be made under the plan. 
A bonus may also qualify as a retention 
award or as incentive compensation. 

Bonus payment. For purposes of this 
part, except where otherwise noted, the 
term ‘‘bonus payment’’ includes a 
payment that is, or is in the nature of, 
a bonus, incentive compensation, or 
retention award. Whether a payment is 
a bonus payment, or whether the right 
to a payment is a right to a bonus 
payment, is determined based upon all 
the facts and circumstances, and a 
payment may be a bonus payment 
regardless of the characterization of 
such payment by the TARP recipient or 
the employee. For purposes of this part, 
a bonus payment may include the 
forgiveness of a loan or other amount 
that otherwise may be required to be 
paid by the employee to the employer. 

Commission compensation. (1) 
Definition. The term ‘‘commission 
compensation’’ means: 

(i) Compensation or portions of 
compensation earned by an employee 
consistent with a program in existence 
for that type of employee as of February 
17, 2009, if a substantial portion of the 
services provided by this employee 
consists of the direct sale of a product 
or service to an unrelated customer, 
these sales occur frequently and in the 
ordinary course of business of the TARP 
recipient (but not a specified 
transaction, such as an initial public 
offering or sale or acquisition of a 
specified entity or entities), the 
compensation paid by the TARP 
recipient to the employee consists of 
either a portion of the purchase price for 
the product or service sold to the 
unrelated customer or an amount 
substantially all of which is calculated 
by reference to the volume of sales to 
the unrelated customers, and payment 
of the compensation is either contingent 
upon the TARP recipient receiving 
payment from the unrelated customer 
for the product or service or, if applied 
consistently to all similarly situated 
employees, is contingent upon the 
closing of the sales transaction and such 
other requirements as may be specified 
by the TARP recipient before the closing 
of the sales transaction with the 
unrelated customer; 

(ii) Compensation or portions of 
compensation earned by an employee 
that meet the requirements of paragraph 
(1)(i) of this definition except that the 
transaction occurs with a related 
customer, provided that substantial 
sales from which commission 
compensation arises are made, or 

substantial services from which 
commission compensation arises are 
provided, to unrelated customers by the 
service recipient, the sales and service 
arrangement and the commission 
arrangement with respect to the related 
customer are bona fide, arise from the 
service recipient’s ordinary course of 
business, and are substantially the same, 
both in term and in practice, as the 
terms and practices applicable to 
unrelated customers to which 
individually or in the aggregate 
substantial sales are made or substantial 
services provided by the service 
recipient; or 

(iii) Compensation or portions of 
compensation earned by an employee 
consistent with a program in existence 
for that type of employee as of February 
17, 2009, if a substantial portion of the 
services provided by this employee to 
the TARP recipient consists of sales of 
financial products or other direct 
customer services with respect to 
unrelated customer assets or unrelated 
customer asset accounts that are 
generally intended to be held 
indefinitely (and not customer assets 
intended to be used for a specific 
transaction, such as an initial public 
offering, or sale or acquisition of a 
specified entity or entities), the 
unrelated customer retains the right to 
terminate the customer relationship and 
may move or liquidate the assets or 
asset accounts without undue delay 
(which may be subject to a reasonable 
notice period), the compensation 
consists of a portion of the value of the 
unrelated customer’s overall assets or 
asset account balance, an amount 
substantially all of which is calculated 
by reference to the increase in the value 
of the overall assets or account balance 
during a specified period, or both, or is 
calculated by reference to a contractual 
benchmark (such as a securities index or 
peer results), and the value of the 
overall assets or account balance and 
commission compensation is 
determined at least annually. For 
purposes of this definition, a customer 
is treated as an unrelated customer if the 
person would not be treated as related 
to the TARP recipient under 26 CFR 
1.409A–1(f)(2)(ii) and the person would 
not be treated as providing management 
services to the TARP recipient under 26 
CFR 1.409A–1(f)(2)(iv). 

(2) Examples. The following examples 
illustrate the provisions of paragraph (1) 
of this definition: 

Example 1. Employee A is an employee of 
TARP recipient. Among TARP recipient’s 
businesses is the sale of life insurance 
policies, and TARP recipient buys and sells 
such policies frequently as part of its 
ordinary course of business. Employee A’s 

primary duties consist of selling life 
insurance policies to customers unrelated to 
the TARP recipient. Under a commission 
program existing for all TARP Recipient 
employees selling life insurance policies as 
of February 17, 2009, Employee A is entitled 
to receive an amount equal to 75% of the 
total first year’s premium paid by an 
unrelated customer to whom Employee A has 
sold a life insurance policy. The payments to 
Employee A under the program constitute 
commission compensation. 

Example 2. The same facts as Example 1, 
except that under the program, the rate of 
commission increases to 80% of the total first 
year’s premium paid by a customer once 
Employee A has sold $10 million in policies 
in a year. Provided that 80% is a reasonable 
commission, the payments to Employee A 
under the program constitute commission 
compensation. 

Example 3. Employee B is an employee of 
TARP recipient. Among TARP recipient’s 
businesses is the investment management of 
unrelated customer asset accounts, and TARP 
recipient provides such services routinely 
and in the ordinary course of business. 
Employee B’s primary duties as an employee 
consist of managing the investments of the 
asset accounts of specified unrelated 
customers who have deposited amounts with 
the TARP recipient. Under a program in 
existence on February 17, 2009, Employee B 
is entitled to receive an amount equal to 1% 
of the aggregate account balances of the 
assets under management, as determined 
each December 31. The payments to 
Employee B constitute commission 
compensation. 

Example 4. TARP recipient employs 
Employee C. As part of Employee C’s duties, 
Employee C is responsible for specified 
aspects of any acquisition of an unrelated 
entity by TARP Recipient. As part of an 
acquisition in 2009, Employee C is entitled 
to 1% of the purchase price if and when the 
transaction closes. Regardless of whether 
such an arrangement was customary or 
established under a specific program as of 
February 17, 2009, the amount is not 
commission compensation because the 
compensation relates to a specified 
transaction, in this case the purchase of the 
entity. Accordingly, the compensation is 
incentive compensation. 

Example 5. TARP recipient employs 
Employee D. As part of Employee D’s duties, 
Employee D is responsible for managing the 
initial public offerings of securities of 
unrelated customers of TARP recipient. As 
part of an initial public offering in 2009, 
Employee D is entitled to 1% of the purchase 
price if and when the initial public offering 
closes. Regardless of whether such an 
arrangement was customary or established 
under a specific program as of February 17, 
2009, the amount is not commission 
compensation because the compensation 
relates to a specified transaction, in this case 
the initial public offering. Accordingly, the 
compensation is incentive compensation. 

Compensation means all 
remuneration for employment, 
including but not limited to salary, 
commissions, tips, welfare benefits, 
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retirement benefits, fringe benefits and 
perquisites. 

Compensation committee. (1) General 
rule. The term ‘‘compensation 
committee’’ means a committee of 
independent directors, whose 
independence is determined pursuant to 
Item 407(a) of Regulation S–K under the 
Federal securities laws (17 CFR 
229.407(a)). 

(2) Application to private TARP 
recipients. For purposes of determining 
director independence, a TARP 
recipient that does not have securities 
registered with the SEC pursuant to the 
Federal securities laws must follow the 
requirements set forth in Item 
407(a)(1)(ii) of Regulation S–K under the 
Federal securities laws (17 CFR 
229.407(a)(1)(ii)). 

Compensation structure. The term 
‘‘compensation structure’’ means the 
characteristics of the various forms of 
total compensation that an employee 
receives or may receive, including the 
amounts of such compensation or 
potential compensation relative to the 
amounts of other types of compensation 
or potential compensation, the amounts 
of such compensation or potential 
compensation relative to the total 
compensation over the relevant period, 
and how such various forms of 
compensation interrelate to provide the 
employee his or her ultimate total 
compensation. These characteristics 
include, but are not limited to, whether 
the compensation is provided as salary, 
short-term incentive compensation, or 
long-term incentive compensation, 
whether the compensation is provided 
as cash compensation, equity-based 
compensation, or other types of 
compensation (such as executive 
pensions, other benefits or perquisites), 
and whether the compensation is 
provided as current compensation or 
deferred compensation. 

Deferred compensation plan. The 
term ‘‘deferred compensation plan’’ 
means 

(1) Any plan, contract, agreement, or 
other arrangement under which an 
employee voluntarily elects to defer all 
or a portion of the reasonable 
compensation, wages, or fees paid for 
services rendered which otherwise 
would have been paid to the employee 
at the time the services were rendered 
(including a plan that provides for the 
crediting of a reasonable investment 
return on such elective deferrals), 
provided that the TARP recipient either: 

(i) Recognizes a compensation 
expense and accrues a liability for the 
benefit payments according to GAAP; or 

(ii) Segregates or otherwise sets aside 
assets in a trust which may only be used 
to pay plan and other benefits, except 

that the assets of this trust may be 
available to satisfy claims of the TARP 
recipient’s creditors in the case of 
insolvency; or 

(2) A nonqualified deferred 
compensation or supplemental 
retirement plan, other than an elective 
deferral plan established by a TARP 
recipient: 

(i) Primarily for the purpose of 
providing benefits for a select group of 
directors, management, or highly 
compensated employees in excess of the 
limitations on contributions and 
benefits imposed by sections 415, 
401(a)(17), 402(g) or any other 
applicable provision of the Internal 
Revenue Code (26 U.S.C. 415, 
401(a)(17), 402(g)); or 

(ii) Primarily for the purpose for 
providing supplemental retirement 
benefits or other deferred compensation 
for a select group of directors, 
management or highly compensated 
employees (excluding severance 
payments). 

EESA. The term ‘‘EESA’’ means the 
Emergency Economic Stabilization Act 
of 2008, as amended. 

Employee. The term ‘‘employee’’ 
means an individual serving as a servant 
in the conventional master-servant 
relationship as understood by the 
common-law agency doctrine. In 
general, a partner of a partnership, a 
member of a limited liability company, 
or other similar owner in a similar type 
of entity, will not be treated as an 
employee for this purpose. However, to 
the extent that the primary purpose for 
the creation or utilization of such 
partnership, limited liability company, 
or other similar type of entity is to avoid 
or evade any or all of the requirements 
of section 111 of EESA or these 
regulations with respect to a partner, 
member or other similar owner, the 
partner, member or other similar owner 
will be treated as an employee. In 
addition, a personal service corporation 
or similar intermediary between the 
TARP recipient and an individual 
providing services to the TARP 
recipient will be disregarded for 
purposes of determining whether such 
individual is an employee of the TARP 
recipient. 

Employee compensation plan. The 
term ‘‘employee compensation plan’’ 
means ‘‘plan’’ as that term is defined in 
Item 402(a)(6)(ii) of Regulation S–K 
under the Federal securities laws (17 
CFR 229.402(a)(6)(ii)), but only any 
employee compensation plan in which 
two or more employees participate and 
without regard to whether an executive 
officer participates in the employee 
compensation plan. 

Exceptional financial assistance. The 
term ‘‘exceptional financial assistance’’ 
means any financial assistance provided 
under the Programs for Systemically 
Significant Failing Institutions, the 
Targeted Investment Program, the 
Automotive Industry Financing 
Program, and any new program 
designated by the Secretary as providing 
exceptional financial assistance. 

Excessive or luxury expenditures. The 
term ‘‘excessive or luxury expenditures’’ 
means excessive expenditures on any of 
the following to the extent such 
expenditures are not reasonable 
expenditures for staff development, 
reasonable performance incentives, or 
other similar reasonable measures 
conducted in the normal course of the 
TARP recipient’s business operations: 

(1) Entertainment or events; 
(2) Office and facility renovations; 
(3) Aviation or other transportation 

services; and 
(4) Other similar items, activities, or 

events for which the TARP recipient 
may reasonably anticipate incurring 
expenses, or reimbursing an employee 
for incurring expenses. 

Excessive or luxury expenditures 
policy. The term ‘‘excessive or luxury 
expenditures policy’’ means written 
standards applicable to the TARP 
recipient and its employees that address 
the four categories of expenses set forth 
in the definition of ‘‘excessive or luxury 
expenditures’’ (entertainment or events, 
office and facility renovations, aviation 
or other transportation services, and 
other similar items, activities or events), 
and that are reasonably designed to 
eliminate excessive and luxury 
expenditures. Such written standards 
must: 

(1) Identify the types or categories of 
expenditures which are prohibited 
(which may include a threshold 
expenditure amount per item, activity, 
or event or a threshold expenditure 
amount per employee receiving the item 
or participating in the activity or event); 

(2) Identify the types or categories of 
expenditures for which prior approval is 
required (which may include a 
threshold expenditure amount per item, 
activity, or event or a threshold 
expenditure amount per employee 
receiving the item or participating in the 
activity or event); 

(3) Provide reasonable approval 
procedures under which an expenditure 
requiring prior approval may be 
approved; 

(4) Require PEO and PFO certification 
that the approval of any expenditure 
requiring the prior approval of any SEO, 
any executive officer of a substantially 
similar level of responsibility, or the 
TARP recipient’s board of directors (or 
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a committee of such board of directors), 
was properly obtained with respect to 
each such expenditure; 

(5) Require the prompt internal 
reporting of violations to an appropriate 
person or persons identified in this 
policy; and 

(6) Mandate accountability for 
adherence to this policy. 

Executive officer. The term ‘‘executive 
officer’’ means an ‘‘executive officer’’ as 
that term is defined in Rule 3b-7 of the 
Securities Exchange Act of 1934 
(Exchange Act) (17 CFR 240.3b-7). 

Financial assistance. (1) Definition. 
The term ‘‘financial assistance’’ means 
any funds or fund commitment 
provided through the purchase of 
troubled assets under the authority 
granted to Treasury under section 101 of 
EESA or the insurance of troubled assets 
under the authority granted to Treasury 
under section 102 of EESA, provided 
that the term ‘‘financial assistance’’ does 
not include any loan modification under 
sections 101 and 109 of EESA. A change 
in the form of previously received 
financial assistance, such as a 
conversion of convertible preferred 
stock to common stock, is not treated as 
new or additional financial assistance. 

(2) Examples. The following examples 
illustrate the provisions of paragraph (1) 
of this definition: 

Example 1. Company A sells $500,000,000 
of preferred stock to Treasury through the 
Capital Purchase Program. Company A has 
received financial assistance. 

Example 2. Company B posts collateral to 
and receives a loan from the Federal Reserve 
special purpose vehicle under the Term 
Asset-Backed Security Loan Facility program. 
Company B has neither sold troubled assets 
to Treasury, nor insured troubled assets 
through Treasury, and therefore has not 
received financial assistance. 

Example 3. LP C is a limited partnership 
established for the purpose of participating in 
the Public Private Investment Program. LP C 
has a general partner (GP) that makes 
management decisions on behalf of LP C. A 
limited liability company controlled by an 
affiliate of GP (LLC partner) raises 
$55,000,000 from twenty investors, with each 
investing equal shares, joins LP C as a limited 
partner, and invests those funds for a 55% 
equity interest in LP C. LP C sells a 
$45,000,000 equity interest to Treasury. LP C, 
at the direction of the GP, will buy and sell 
securities as investments and manage those 
investments. LP C will contract for 
investment advice from an investment 
advisor that is an affiliate of GP. LP C has 
received financial assistance. LLC partner has 
received financial assistance because it is 
treated as the same employer as LP C 
according to the standards set forth in 
paragraph (1)(ii) of the definition of ‘‘TARP 
recipient’’. The investors in the LLC partner 
have not received financial assistance 
because they are not treated as the same 
employer as LP C according to the standards 

set forth in paragraph (1)(ii) of the definition 
of ‘‘TARP recipient’’. GP is not an employee 
of LP C pursuant to the definition of 
‘‘employee’’ in this rule, and is not treated as 
the same employer as LP C according to the 
standards set forth in paragraph (1)(ii) of the 
definition of ‘‘TARP recipient’’. The 
investment advisor-contractor to LP C has not 
received financial assistance. Entities that 
sell securities to or buy securities from LP C 
have neither sold troubled assets to Treasury 
nor insured troubled assets through Treasury, 
and therefore have not received financial 
assistance. 

Example 4. Company D, a servicer of 
mortgage loans or mortgaged-backed 
securities, issues a financial instrument to 
Treasury’s financial agent in which Company 
D commits to modify mortgages it is servicing 
consistent with guidelines established by 
Treasury under the Home Affordable 
Modification Program. Treasury, through its 
financial agent, commits to pay up to 
$800,000,000 in incentive payments and 
credit enhancements for Company E’s 
commitment to modify mortgages. Company 
E has not received financial assistance. 

GAAP. The term ‘‘GAAP’’ means U.S. 
generally accepted accounting 
principles. 

Golden parachute payment. (1) 
General rule. The term ‘‘golden 
parachute payment’’ means any 
payment for the departure from a TARP 
recipient for any reason, or any payment 
due to a change in control of the TARP 
recipient or any entity that is included 
in a group of entities treated as one 
TARP recipient, except for payments for 
services performed or benefits accrued. 
For this purpose, a change in control 
includes any event that would qualify as 
a change in control event as defined in 
26 CFR 1.280G–1, Q&A–27 through 
Q&A–29 or as a change in control event 
as defined in 26 CFR 1.409A–3(i)(5)(i). 
For this purpose, a golden parachute 
payment includes the acceleration of 
vesting due to the departure or the 
change in control event, as applicable. 
A golden parachute payment is treated 
as paid at the time of departure or 
change in control event, and is equal to 
the aggregate present value of all 
payments made for a departure or a 
change in control event (including the 
entire aggregate present value of the 
payment if the vesting period was not 
otherwise completed but was 
accelerated due to departure, regardless 
of whatever portion of the required 
vesting period the employee had 
completed). Thus, a golden parachute 
payment may include a right to amounts 
actually payable after the TARP period. 

(2) Exclusions. For purposes of this 
part, a golden parachute payment does 
not include any of the following: 

(i) Any payment made pursuant to a 
pension or retirement plan which is 
qualified (or is intended within a 

reasonable period of time to be 
qualified) under section 401 of the 
Internal Revenue Code (26 U.S.C. 401) 
or pursuant to a pension or other 
retirement plan which is governed by 
the laws of any foreign country; 

(ii) Any payment made by reason of 
the departure of the employee due to the 
employee’s death or disability; or 

(iii) Any severance or similar payment 
which is required to be made pursuant 
to a State statute or foreign law 
(independent of any terms of a contract 
or other agreement) which is applicable 
to all employers within the appropriate 
jurisdiction (with the exception of 
employers that may be exempt due to 
their small number of employees or 
other similar criteria). 

(3) Payments for services performed or 
benefits accrued. (i) General rules. 
Except as otherwise provided for 
payments made under a deferred 
compensation plan or a benefit plan in 
paragraph (4) of this definition, a 
payment made, or a right to a payment 
arising under a plan, contract, 
agreement, or other arrangement 
(including the acceleration of any 
vesting conditions) is for services 
performed or benefits accrued only if 
the payment was made, or the right to 
the payment arose, for current or prior 
services to the TARP recipient (except 
that an appropriate allowance may be 
made for services for a predecessor 
employer). Whether a payment is for 
services performed or benefits accrued 
is determined based on all the facts and 
circumstances. However, a payment, or 
a right to a payment, generally will be 
treated as a payment for services 
performed or benefits accrued only if 
the payment would be made regardless 
of whether the employee departs or the 
change in control event occurs, or if the 
payment is due upon the departure of 
the employee, regardless of whether the 
departure is voluntary or involuntary 
(other than reasonable restrictions, such 
as the forfeiture of the right to a 
payment for an involuntary departure 
for cause, but not restrictions relating to 
whether the departure was a voluntary 
departure for good reason or subsequent 
to a change in control). 

(ii) Examples. The following 
examples illustrate the general rules in 
paragraph (3)(i) of this definition: 

Example 1. Employee A is a SEO of Entity 
B at all relevant times. On September 1, 2007, 
Employee A received a stock appreciation 
right granting him the right to appreciation 
on the underlying shares that would vest 
25% for every twelve months of continued 
services. Under the terms of the grant, the 
stock appreciation right would be 
immediately exercised and payable upon 
termination of employment. Entity B 
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becomes a TARP recipient in December 2008. 
On September 1, 2009, Entity B involuntarily 
terminates Employee A, at which time 
Employee A receives a payment equal to the 
post-September 1, 2007 appreciation on 50% 
of the shares under the stock appreciation 
right (the portion of the shares that had 
vested before the termination of 
employment). The payment is treated as a 
payment for services performed and does not 
constitute a golden parachute payment. 

Example 2. The facts are the same as the 
facts in Example 1, except that under 
Employee A’s employment agreement, 
Employee A is entitled to accelerate vesting 
if Employee A is terminated involuntarily 
other than for cause. If Entity B pays 
Employee A the post-September 1, 2007 
appreciation on 100% of the shares under the 
stock appreciation right, the portion of the 
payment representing the additional 50% 
accelerated vesting due to the termination of 
employment would not be for services 
performed and would be a golden parachute 
payment. 

(4) Payments from benefit plans and 
deferred compensation plans. A 
payment from a benefit plan or a 
deferred compensation plan is treated as 
a payment for services performed or 
benefits accrued only if the following 
conditions are met: 

(i) The plan was in effect at least one 
year prior to the employee’s departure; 

(ii) The payment is made pursuant to 
the plan and is made in accordance with 
the terms of the plan as in effect no later 
than one year before the departure and 
in accordance with any amendments to 
the plan during this one year period that 
do not increase the benefits payable 
hereunder; 

(iii) The employee has a vested right, 
as defined under the applicable plan 
document, at the time of the departure 
or the change in control event (but not 
due to the departure or the change in 
control event) to the payments under 
the plan; 

(iv) Benefits under the plan are 
accrued each period only for current or 
prior service rendered to the TARP 
recipient (except that an appropriate 
allowance may be made for service for 
a predecessor employer); 

(v) Any payment made pursuant to 
the plan is not based on any 
discretionary acceleration of vesting or 
accrual of benefits which occurs at any 
time later than one year before the 
departure or the change in control 
event; and 

(vi) With respect to payments under a 
deferred compensation plan, the TARP 
recipient has previously recognized 
compensation expense and accrued a 
liability for the benefit payments 
according to GAAP or segregated or 
otherwise set aside assets in a trust 
which may only be used to pay plan 
benefits, except that the assets of this 

trust may be available to satisfy claims 
of the TARP recipient’s creditors in the 
case of insolvency and payments 
pursuant to the plan are not in excess 
of the accrued liability computed in 
accordance with GAAP. 

Gross-up. The term ‘‘gross-up’’ means 
any reimbursement of taxes owed with 
respect to any compensation, provided 
that a gross-up does not include a 
payment under a tax equalization 
agreement, which is an agreement, 
method, program, or other arrangement 
that provides payments intended to 
compensate an employee for some or all 
of the excess of the taxes actually 
imposed by a foreign jurisdiction on the 
compensation paid by the TARP 
recipient to the employee over the taxes 
that would be imposed if the 
compensation were subject solely to 
U.S. Federal, State, and local income 
tax, or some or all of the excess of the 
U.S. Federal, State, and local income tax 
actually imposed on the compensation 
paid by the TARP recipient to the 
employee over the taxes that would be 
imposed if the compensation were 
subject solely to taxes in the applicable 
foreign jurisdiction, provided that the 
payment made under such agreement, 
method, program, or other arrangement 
may not exceed such excess and the 
amount necessary to compensate for the 
additional taxes on the amount paid 
under the agreement, method, program, 
or other arrangement. 

Incentive compensation. The term 
‘‘incentive compensation’’ means 
compensation provided under an 
incentive plan. 

Incentive plan. (1) Definition. The 
term ‘‘incentive plan’’ means an 
‘‘incentive plan’’ as that term is defined 
in Item 402(a)(6)(iii) of Regulation S–K 
under the Federal securities laws (17 
CFR 229.402(a)(6)(iii)), and any plan 
providing stock or options as defined in 
Item 402(a)(6)(i) of Regulation S–K 
under the Federal securities laws (17 
CFR 229.402(a)(6)(i)) or other equity- 
based compensation such as restricted 
stock units or stock appreciation rights, 
except for the payment of salary or other 
permissible payments in stock, stock 
units, or other property as described in 
paragraph (2) of this definition. An 
incentive plan does not include the 
payment of salary, but does include an 
arrangement under which an employee 
would earn compensation in the nature 
of a commission, unless such 
compensation qualifies as commission 
compensation (as defined above). 
Accordingly, an incentive plan includes 
an arrangement under which an 
employee receives compensation only 
upon the completion of a specified 
transaction, such as an initial public 

offering or sale or acquisition of a 
specified entity or entities, regardless of 
how such compensation is measured. 
For examples, see the definition of 
‘‘commission compensation,’’ above. An 
incentive plan, or a grant under an 
incentive plan, may also qualify as a 
bonus or a retention award. 

(2) Salary or other permissible 
payments paid in property. The term 
‘‘incentive plan’’ does not include an 
arrangement under which an employee 
receives salary or another permissible 
payment in property, such as TARP 
recipient stock, provided that such 
property is not subject to a substantial 
risk of forfeiture (as defined in 26 CFR 
1.83–3(c)) or other future period of 
required services, the amount of the 
payment is determinable as a dollar 
amount through the date such 
compensation is earned (for example, an 
agreement that salary payments will be 
made in stock equal to the value of the 
cash payment that would otherwise be 
due), and the amount of stock or other 
property accrues at the same time or 
times as the salary or other permissible 
payments would otherwise be paid in 
cash. The term ‘‘incentive plan’’ also 
does not include an arrangement under 
which an employee receives a restricted 
stock unit that is analogous to TARP 
recipient stock, that otherwise meets the 
requirements of the previous sentence. 
For this purpose, a unit is analogous to 
stock if the unit is based upon stock of 
the TARP recipient, or is applied as if 
the applicable entity, division, or other 
unit were a corporation with one class 
of stock and the number of units of 
stock granted is determined based on a 
fixed percentage of the overall value of 
this corporation, and the term ‘‘TARP 
recipient stock’’ with respect to a 
particular employee recipient means the 
stock of a corporation (or the entity, 
division, or other unit the value of 
which forms the basis for the unit) that 
is an ‘‘eligible issuer of service recipient 
stock’’ under 26 CFR 1.409A– 
1(b)(5)(iii)(E) (applied by analogy to 
non-corporate entities). 

(3) Examples. The following examples 
illustrate the provisions of paragraph (2) 
of this definition. 

Example 1. Employee is an employee of 
TARP recipient. For 2010, TARP recipient 
agrees to pay a salary of $15,000, payable 
monthly. At each salary payment date 
Employee will receive a $10,000 payment in 
cash, and be transferred a number of shares 
of common stock of TARP recipient equal to 
$5,000 divided by the fair market value of a 
share of common stock on the salary payment 
date. The arrangement is for the payment of 
salary, and is not an incentive plan. 

Example 2. Same facts as Example 1, 
except that pursuant to a valid elective 
deferral election, Employee elects to defer 
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20% of each salary payment into a 
nonqualified deferred compensation plan. At 
each salary payment date Employee will 
receive an $8,000 payment in cash, be 
transferred a number of shares of common 
stock of TARP recipient equal to $4,000 
divided by the fair market value of a share 
of common stock on the salary payment date, 
and a $3,000 contribution to an account 
under a nonqualified deferred compensation 
plan. The arrangement is for the payment of 
salary, and is not an incentive plan. 

Example 3. Employee is an employee of 
TARP recipient. For 2010, TARP recipient 
agrees to pay a salary of $15,000, payable 
monthly. At each salary payment date, 
Employee will receive a $10,000 payment in 
cash, and accrue a right to a number of shares 
of common stock of TARP recipient equal to 
$5,000 divided by the fair market value of a 
share of common stock on the salary payment 
date. At the end of the year, TARP recipient 
will transfer the total number of accrued 
shares to Employee, subject to a multi-year 
holding period (a restriction that the shares 
may not be transferred or otherwise disposed 
of by Employee for a specified number of 
years). If Employee’s employment with the 
TARP recipient terminates during the 
holding period, the termination will not 
affect the duration or application of the 
holding period or Employee’s right to retain 
the shares and to transfer or otherwise 
dispose of them at the end of the holding 
period. The arrangement is for the payment 
of salary, and is not an incentive plan. The 
arrangement would also be for the payment 
of salary, and not an incentive plan, if the 
arrangement provided that the holding 
period was to last until the later of a 
specified time period or a specified time 
following Employee’s retirement or other 
termination of employment. 

Example 4. Employee is an employee of 
TARP recipient. For 2010, TARP recipient 
agrees to pay a salary of $15,000, payable 
monthly. At each salary payment date, 
Employee will receive a $10,000 payment in 
cash, and accrue a right to a contribution to 
an account equal to $5,000 divided by the 
fair market value of a share on the salary 
payment date. The account balance will be 
subject to notional gains and losses based on 
the investment return on TARP recipient 
common stock. The amount will be payable 
upon the last day of the second year 
immediately following the year the services 
are performed. The arrangement is for the 
payment of salary, and is not an incentive 
plan. However, the arrangement generally 
will provide deferred compensation for 
purposes of section 409A of the Internal 
Revenue Code. 

Internal Revenue Code. The term 
‘‘Internal Revenue Code’’ means the 
Internal Revenue Code of 1986, as 
amended. 

Long-term restricted stock. The term 
‘‘long-term restricted stock’’ means 
restricted stock or restricted stock units 
that include the following features: 

(1) The restricted stock or restricted 
stock units are issued with respect to 
common stock of the TARP recipient. 
For this purpose, a restricted stock unit 

includes a unit that is payable, or may 
be payable, in cash or stock, provided 
that the value of the payment is equal 
to the value of the underlying stock. 
With respect to a specified division or 
other unit within a TARP recipient or a 
TARP recipient that is not a stock 
corporation, a unit analogous to 
common stock may be used. For this 
purpose, a unit is analogous to common 
stock if applied as if the entity, division, 
or other unit were a corporation with 
one class of common stock and the 
number of units of common stock 
granted is determined based on a fixed 
percentage of the overall value of this 
corporation. Notwithstanding the 
foregoing, with respect to a particular 
employee recipient, the corporation the 
stock of which is utilized (or the entity, 
division, or other unit the value of 
which forms the basis for the unit) must 
be an ‘‘eligible issuer of service 
recipient stock’’ under 26 CFR 1.409A– 
1(b)(5)(iii)(E) (applied by analogy to 
non-corporate entities). 

(2) The restricted stock or restricted 
stock unit may not become transferable 
(as defined in 26 CFR 1.83–3(d)), or 
payable as applied to a restricted stock 
unit, at any time earlier than permitted 
under the following schedule (except as 
necessary to reflect a merger or 
acquisition of the TARP recipient): 

(i) 25% of the shares or units granted 
at the time of repayment of 25% of the 
aggregate financial assistance received. 

(ii) An additional 25% of the shares 
or units granted (for an aggregate total 
of 50% of the shares or units granted) 
at the time of repayment of 50% of the 
aggregate financial assistance received. 

(iii) An additional 25% of the shares 
or units granted (for an aggregate total 
of 75% of the shares or units granted) 
at the time of repayment of 75% of the 
aggregate financial assistance received. 

(iv) The remainder of the shares or 
units granted at the time of repayment 
of 100% of the aggregate financial 
assistance received. 

(3) Notwithstanding the foregoing, in 
the case of restricted stock for which the 
employee does not make an election 
under section 83(b) of the Internal 
Revenue Code (26 U.S.C. 83(b)), at any 
time beginning with the date upon 
which the stock becomes substantially 
vested (as defined in 26 CFR 1.83–3(b)) 
and ending on December 31 of the 
calendar year including that date, a 
portion of the restricted stock may be 
made transferable as may reasonably be 
required to pay the Federal, State, local, 
or foreign taxes that are anticipated to 
apply to the income recognized due to 
this vesting, and the amounts made 
transferable for this purpose shall not 

count toward the percentages in the 
schedule above. 

(4) The employee must be required to 
forfeit the restricted stock or restricted 
stock unit if the employee does not 
continue performing substantial services 
for the TARP recipient for at least two 
years from the date of grant, other than 
due to the employee’s death or 
disability, or a change in control event 
(as defined in 26 CFR 1.280G–1, Q&A– 
27 through Q&A–29 or as defined in 26 
CFR 1.409A–3(i)(5)(i)) with respect to 
the TARP recipient before the second 
anniversary of the date of grant. 

(5) Nothing in paragraphs (1), (2), (3), 
and (4) of this definition is intended to 
prevent the placement on such 
restricted stock or restricted stock unit 
of any additional restrictions, 
conditions, or limitations that are not 
inconsistent with the requirements of 
these paragraphs. 

Most highly compensated employee. 
(1) In general. The term ‘‘most highly 
compensated employee’’ means the 
employee of the TARP recipient, other 
than the SEOs of the TARP recipient, 
whose annual compensation is 
determined to be the highest among all 
employees of the TARP recipient, 
provided that, for this purpose, a former 
employee who is no longer employed as 
of the first day of the relevant fiscal year 
of the TARP recipient is not a most 
highly compensated employee unless it 
is reasonably anticipated that such 
employee will return to employment 
with the TARP recipient during such 
fiscal year. 

(2) Application to new entities. For an 
entity that is created or organized in the 
same year that the entity becomes a 
TARP recipient, a most highly 
compensated employee for the first year 
includes the person that the TARP 
recipient determines will be the most 
highly compensated employee for the 
next year based upon a reasonable, good 
faith determination of the projected 
annual compensation of such person 
earned during that year. This 
determination must be made as of the 
later of the date the entity is created or 
organized or the date the entity becomes 
a TARP recipient, and must be made 
only once. However, a person need not 
yet be an employee to be treated as a 
most highly compensated employee, if it 
is reasonably anticipated that the person 
will become an employee of the TARP 
recipient during the first year. 

Obligation. (1) Definition. The term 
‘‘obligation’’ means a requirement for, or 
an ability of, a TARP recipient to repay 
financial assistance received from 
Treasury, as provided in the terms of the 
applicable financial instrument and 
related agreements, through the 
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repayment of a debt obligation or the 
redemption or repurchase of an equity 
security, but not including warrants to 
purchase common stock of the TARP 
recipient. 

(2) Examples. The following examples 
illustrate the provisions of paragraph (1) 
of this definition. 

Example 1. TARP recipient sells $500 
million of preferred stock to Treasury, and 
provides warrants to Treasury for the 
purchase of $75 million of common stock. 
The TARP recipient has an ability to redeem 
the preferred stock and thus maintains an 
outstanding obligation to Treasury. 

Example 2. Same facts as Example 1, 
except that TARP recipient redeems the $500 
million of preferred stock, so that Treasury 
holds only the $75 million of warrants to 
purchase common stock outstanding. TARP 
recipient does not maintain an outstanding 
obligation to Treasury. 

Example 3. TARP recipient sells $120 
million of securities backed by Small 
Business Administration-guaranteed loans to 
Treasury through the Consumer and Business 
Lending initiative, and provides warrants to 
Treasury for the purchase of $10 million of 
common stock. Because the TARP recipient 
does not as a result of this transaction owe 
a debt obligation or have a requirement or 
right to redeem or repurchase an equity 
security (other than the warrants to purchase 
common stock provided to the Treasury), the 
TARP recipient does not have an outstanding 
obligation to Treasury as a result of this 
transaction. 

PEO. The term ‘‘PEO’’ means the 
principal executive officer or an 
employee acting in a similar capacity. 

Perquisite. The term ‘‘perquisite’’ 
means a ‘‘perquisite or other personal 
benefit’’ the amount of which is 
required to be included in the amount 
reported under Item 402(c)(2)(ix)(A) of 
Regulation S–K under the Federal 
securities laws (17 CFR 
229.402(c)(2)(ix)(A)) (Column (i) of the 
Summary Compensation Table (All 
Other Compensation)), modified to also 
include any such perquisite or other 
personal benefit provided to a most 
highly compensated employee subject to 
§ 30.11(b) (Q–11). 

PFO. The term ‘‘PFO’’ means the 
principal financial officer or an 
employee acting in a similar capacity. 

Primary regulatory agency. The term 
‘‘primary regulatory agency’’ means the 
Federal regulatory agency that has 
primary supervisory authority over the 
TARP recipient. For a TARP recipient 
that is a State-chartered bank that does 
not have securities registered with the 
SEC pursuant to the Federal securities 
laws, the primary regulatory agency is 
the TARP recipient’s primary Federal 
banking regulator. If a TARP recipient is 
not subject to the supervision of a 
Federal regulatory agency, the term 

‘‘primary regulatory agency’’ means the 
Treasury. 

Repayment. The term ‘‘repayment’’ 
means satisfaction of an obligation. 

Retention award. (1) General 
definition. The term ‘‘retention award’’ 
means any payment to an employee, 
other than a payment of commission 
compensation, a payment made 
pursuant to a pension or retirement plan 
which is qualified (or is intended within 
a reasonable period of time to be 
qualified) under section 401 of the 
Internal Revenue Code (26 U.S.C. 401), 
a payment made pursuant to a benefit 
plan, or a payment of a fringe benefit, 
overtime pay, or reasonable expense 
reimbursement that: 

(i) Is not payable periodically to an 
employee for services performed by the 
employee at a regular hourly, daily, 
weekly, monthly, or similar periodic 
rate (or would not be payable in such 
manner absent an elective deferral 
election); 

(ii) Is contingent on the completion of 
a period of future service with the TARP 
recipient or the completion of a specific 
project or other activity of the TARP 
recipient; and 

(iii) Is not based on the performance 
of the employee (other than a 
requirement that the employee not be 
separated from employment for cause) 
or the business activities or value of the 
TARP recipient. 

(2) New hires. With respect to newly 
hired employees, a payment that will be 
made only if the new hire continues 
providing services for a specified period 
generally constitutes a retention award. 
For example, a signing bonus that must 
be repaid unless the newly hired 
employee completes a certain period of 
service is a retention award. Similarly, 
a ‘‘make-whole’’ agreement under which 
a newly hired employee is provided 
benefits intended to make up for 
benefits foregone at his former 
employer, where these new benefits are 
subject to a continued service period 
vesting requirement (such as a 
continuation of the vesting period at the 
former employer), is a retention award. 

(3) Deferred compensation plans. 
Whether a benefit under a deferred 
compensation plan that is subject to a 
service vesting period is a retention 
award depends on all the facts and 
circumstances. However, to the extent 
an employee continues to accrue, or 
becomes eligible to accrue, a benefit 
under a plan the benefits under which 
have not been materially enhanced for 
a significant period of time prior to the 
employee becoming an SEO or most 
highly compensated employee 
(including through expansion of the 
eligibility for such plan), the benefits 

accrued generally will not be a retention 
award. However, to the extent the plan 
is amended to materially enhance the 
benefits provided under the plan or to 
make such employee eligible to 
participate in such plan, and such 
benefits are subject to a requirement of 
a continued period of service, such an 
amendment generally will be a retention 
award. 

SEC. The term ‘‘SEC’’ means the U.S. 
Securities and Exchange Commission. 

Senior executive officer or SEO. (1) 
General definition. The term ‘‘senior 
executive officer’’ or ‘‘SEO’’ means a 
‘‘named executive officer’’ as that term 
is determined pursuant to Instruction 1 
to Item 402(a)(3) of Regulation S–K 
under the Federal securities laws (17 
CFR 229.402(a)) who is an employee of 
the TARP recipient. 

(2) Application to smaller reporting 
company. A TARP recipient that is a 
smaller reporting company must 
identify SEOs pursuant to paragraph (1) 
of this definition. Such a TARP 
recipient must identify at least five 
SEOs, even if only three named 
executive officers are provided in the 
disclosure pursuant to Item 402(m)(2) of 
Regulation S–K under the Federal 
securities laws (17 CFR 229.402(m)(2)), 
provided that no employee must be 
identified as a SEO if the employee’s 
total annual compensation does not 
exceed $100,000 as defined in Item 
402(a)(3)(1) of Regulation S–K under the 
Federal securities laws (17 CFR 
229.402(a)(3)(1)). 

(3) Application to private TARP 
recipients. A TARP recipient that does 
not have securities registered with the 
SEC pursuant to the Federal securities 
laws must identify SEOs in accordance 
with rules analogous to the rules in 
paragraph (1) of this definition. 

SEO compensation plan. The term 
‘‘SEO compensation plan’’ means 
‘‘plan’’ as that term is defined in Item 
402(a)(6)(ii) of Regulation S–K under the 
Federal securities laws (17 CFR 
229.402(a)(6)(ii)), but only with regard 
to a SEO compensation plan in which 
a SEO participates. 

Senior risk officer. The term ‘‘senior 
risk officer’’ means a senior risk 
executive officer or employee acting in 
a similar capacity. 

Smaller reporting company. The term 
‘‘smaller reporting company’’ means a 
‘‘smaller reporting company’’ as that 
term is defined in Item 10(f) of 
Regulation S–K under the Federal 
securities laws (17 CFR 229.10(f)). 

Sunset date. The term ‘‘sunset date’’ 
means the date on which the authorities 
provided under EESA section 101 and 
102 terminate, pursuant to EESA section 
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120, taking into account any extensions 
pursuant to EESA section 120(b). 

TARP. The term ‘‘TARP’’ means the 
Troubled Asset Relief Program, 
established pursuant to EESA. 

TARP fiscal year. The term ‘‘TARP 
fiscal year’’ means a fiscal year of a 
TARP recipient, or the portion of a fiscal 
year of a TARP recipient, that is also a 
TARP period. 

TARP period. The term ‘‘TARP 
period’’ means the period beginning 
with the TARP recipient’s receipt of any 
financial assistance and ending on the 
last date upon which any obligation 
arising from financial assistance 
remains outstanding (disregarding any 
warrants to purchase common stock of 
the TARP recipient that the Treasury 
may hold). 

TARP recipient. (1) General 
definition. The term ‘‘TARP recipient’’ 
means 

(i) Any entity that has received or 
holds a commitment to receive financial 
assistance; and 

(ii) Any entity that would be treated 
as the same employer as an entity 
receiving financial assistance based on 
the rules in sections 414(b) and 414(c) 
of the Internal Revenue Code (26 U.S.C. 
414(b) or (c)), but modified by 
substituting ‘‘50%’’ for ‘‘80%’’ in each 
place it appears in section 414(b) or 
414(c) and the accompanying 
regulations. However, for purposes of 
applying the aggregation rules to 
determine the applicable employer, the 
rules for brother-sister controlled groups 
and combined groups are disregarded 
(including disregarding the rules in 
section 1563(a)(2) and (a)(3) of the 
Internal Revenue Code (26 U.S.C. 
1563(a)(2) and (a)(3)) with respect to 
corporations and the parallel rules that 
are in 26 CFR 1.414(c)–2(c) with respect 
to other organizations conducting trades 
or businesses). 

(2) Certain excluded entities. Neither 
any entity receiving funds under TARP 
pursuant to section 109 of EESA nor any 
Federal Reserve bank as that term is 
used in the Federal Reserve Act (12 
U.S.C. 221 et seq.) will be treated as a 
TARP recipient subject to section 111 of 
EESA and any rules and regulations 
promulgated thereunder. 

(3) Anti-abuse rule. Notwithstanding 
paragraph (1) of this definition, the term 
‘‘TARP recipient’’ means any entity that 
has received, or holds a commitment to 
receive, financial assistance; and any 
entity related to such TARP recipient to 
the extent that the primary purpose for 
the creation or utilization of such entity 
is to avoid or evade any or all of the 
requirements of section 111 of EESA or 
these regulations. 

Treasury. The term ‘‘Treasury’’ means 
the U.S. Department of the Treasury. 

Valid employment contract. The term 
‘‘valid employment contract’’ means a 
written employment contract that is: 

(1)(i) A material contract as 
determined pursuant to Item 
601(b)(10)(iii)(A) of Regulation S–K 
under the Federal securities laws (17 
CFR 229.601(b)(10)(iii)(A)); or 

(ii) A contract that would be deemed 
a material contract as determined 
pursuant to Item 601(b)(10)(iii) of 
Regulation S–K under the Federal 
securities laws (17 CFR 
229.601(b)(10)(iii)), but for the fact that 
the material contract relates to one or 
more employee who is not an executive 
officer; and 

(2) Is enforceable under the law of the 
applicable jurisdiction. 

§ 30.2 Q–2: To what entities does this part 
apply? 

This part applies to any TARP 
recipient, provided that the 
requirements of sections 111(b) 
(portions of § 30.4 (Q–4), § 30.5 (Q–5) 
and § 30.7 (Q–7), as applicable, § 30.6 
(Q–6), and § 30.8 (Q–8) through § 30.11 
(Q–11), and § 30.15 (Q–15)), and section 
111(e) (§ 30.13 (Q–13)) apply only 
during the period during which any 
obligation to the Federal government 
arising from financial assistance 
provided under the TARP remains 
outstanding. The requirements of 
section 111(c) (including portions of 
§ 30.4 (Q–4), § 30.5 (Q–5) and § 30.7 (Q– 
7), as applicable) and section 111(d) 
(§ 30.12 (Q–12)) apply through the later 
of the last day of the period during 
which any obligation to the Federal 
government arising from financial 
assistance provided under the TARP 
remains outstanding for TARP 
recipients with an obligation, or the last 
day of the TARP recipient’s fiscal year 
including the sunset date for a TARP 
recipient that has never had an 
obligation. For this purpose, an 
obligation includes the ownership by 
the Federal government of common 
stock of a TARP recipient. 

§ 30.3 Q–3: How are the SEOs and most 
highly compensated employees identified 
for purposes of compliance with this part? 

(a) Identification. The SEOs for a year 
are the ‘‘named executive officers’’ who 
are employees and are identified in the 
TARP recipient’s annual report on Form 
10–K or annual meeting proxy statement 
for that year (reporting the SEOs’ 
compensation for the immediately 
preceding year). These employees are 
considered the SEOs throughout that 
entire year. For purposes of the 
standards in this part applicable to the 

most highly compensated employees, 
the determination of whether an 
employee is a most highly compensated 
employee in a current fiscal year looks 
back to the annual compensation for the 
last completed fiscal year without 
regard to whether the compensation is 
includible in the employee’s gross 
income for Federal income tax 
purposes. 

(b) Compliance. Regardless of when 
during the current fiscal year the TARP 
recipient determines the SEOs or the 
most highly compensated employees, 
the TARP recipient must ensure that 
any of the SEOs or employees 
potentially subject to the requirements 
in this part for the current fiscal year 
complies with the requirements in this 
part as applicable. 

§ 30.4 Q–4: What actions are necessary for 
a TARP recipient to comply with the 
standards established under sections 
111(b)(3)(A), 111(b)(3)(E), 111(b)(3)(F) and 
111(c) of EESA (evaluation of employee 
plans and potential to encourage excessive 
risk or manipulation of earnings)? 

(a) General rule. To comply with the 
standards established under sections 
111(b)(3)(A), 111(b)(3)(E), 111(b)(3)(F) 
and 111(c) of EESA, a TARP recipient 
must establish a compensation 
committee by the later of ninety days 
after the closing date of the agreement 
between the TARP recipient and 
Treasury or September 14, 2009, and 
maintain a compensation committee 
during the remainder of the TARP 
period. If a compensation committee is 
already established before the later of 
the closing date or September 14, 2009, 
the TARP recipient must maintain its 
compensation committee. During the 
remainder of the TARP period after the 
later of ninety days after the closing date 
of the agreement between the TARP 
recipient and Treasury or September 14, 
2009, the compensation committee 
must: 

(1) Discuss, evaluate, and review at 
least every six months with the TARP 
recipient’s senior risk officers the SEO 
compensation plans to ensure that the 
SEO compensation plans do not 
encourage SEOs to take unnecessary and 
excessive risks that threaten the value of 
the TARP recipient; 

(2) Discuss, evaluate, and review with 
senior risk officers at least every six 
months employee compensation plans 
in light of the risks posed to the TARP 
recipient by such plans and how to limit 
such risks; 

(3) Discuss, evaluate, and review at 
least every six months the employee 
compensation plans of the TARP 
recipient to ensure that these plans do 
not encourage the manipulation of 

VerDate Nov<24>2008 16:51 Jun 12, 2009 Jkt 217001 PO 00000 Frm 00020 Fmt 4701 Sfmt 4700 E:\FR\FM\15JNR3.SGM 15JNR3m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 R
U

LE
S

3

E39



28413 Federal Register / Vol. 74, No. 113 / Monday, June 15, 2009 / Rules and Regulations 

reported earnings of the TARP recipient 
to enhance the compensation of any of 
the TARP recipient’s employees; 

(4) At least once per TARP recipient 
fiscal year, provide a narrative 
description of how the SEO 
compensation plans do not encourage 
the SEOs to take unnecessary and 
excessive risks that threaten the value of 
the TARP recipient, including how 
these SEO compensation plans do not 
encourage behavior focused on short- 
term results rather than long-term value 
creation, the risks posed by employee 
compensation plans and how these risks 
were limited, including how these 
employee compensation plans do not 
encourage behavior focused on short- 
term results rather than long-term value 
creation, and how the TARP recipient 
has ensured that the employee 
compensation plans do not encourage 
the manipulation of reported earnings of 
the TARP recipient to enhance the 
compensation of any of the TARP 
recipient’s employees; and 

(5) Certify the completion of the 
reviews of the SEO compensation plans 
and employee compensation plans 
required under paragraphs (a)(1), (2), 
and (3) of this section. 

(b) Exclusion of TARP recipients with 
no employees or no affected employees. 
For any period during which a TARP 
recipient has no employees, or has no 
SEO or compensation plan subject to the 
review process, the TARP recipient is 
not subject to the requirements of 
paragraph (a) of this section. 

(c) Application to private TARP 
recipients. The rules provided in 
paragraph (a) of this section are also 
applicable to TARP recipients that do 
not have securities registered with the 
SEC pursuant to the Federal securities 
laws. A TARP recipient that does not 
have securities registered with the SEC 
pursuant to the Federal securities laws 
and has received $25,000,000 or less in 
financial assistance is subject to 
paragraph (a) of this section, except that, 
in lieu of establishing and maintaining 
a compensation committee, such a 
TARP recipient is permitted to ensure 
that all the members of the board of 
directors carry out the duties of the 
compensation committee as described 
in paragraph (a) of this section. 
However, such a TARP recipient will be 
required to establish and maintain a 
compensation committee satisfying the 
requirements of paragraph (a) of this 
section for the first fiscal year following 
a fiscal year during which the TARP 
recipient either registers securities with 
the SEC pursuant to the Federal 
securities laws or has received more 
than $25,000,000 in financial assistance, 

and during subsequent years of the 
TARP period. 

(d) Application to TARP recipients 
that have never had an outstanding 
obligation. For TARP recipients that 
have never had an outstanding 
obligation, only paragraphs (a)(2), (a)(4), 
(a)(5) (but for the narrative and 
certification requirements of (a)(4) and 
(a)(5), applied only to the requirements 
of paragraph (a)(2)), (b) and (c) of this 
§ 30.4 (Q–4) shall apply. 

§ 30.5 Q–5: How does a TARP recipient 
comply with the requirements under § 30.4 
(Q–4) of this part that the compensation 
committee discuss, evaluate, and review 
the SEO compensation plans and employee 
compensation plans to ensure that the SEO 
compensation plans do not encourage the 
SEOs to take unnecessary and excessive 
risks that threaten the value of the TARP 
recipient, or that the employee 
compensation plans do not pose 
unnecessary risks to the TARP recipient? 

At least every six months, the 
compensation committee must discuss, 
evaluate, and review with the TARP 
recipient’s senior risk officers any risks 
(including long-term as well as short- 
term risks) that the TARP recipient faces 
that could threaten the value of the 
TARP recipient. The compensation 
committee must identify the features in 
the TARP recipient’s SEO compensation 
plans that could lead SEOs to take these 
risks and the features in the employee 
compensation plans that pose risks to 
the TARP recipient, including any 
features in the SEO compensation plans 
and the employee compensation plans 
that would encourage behavior focused 
on short-term results and not on long- 
term value creation. The compensation 
committed is required to limit these 
features to ensure that the SEOs are not 
encouraged to take risks that are 
unnecessary or excessive and that the 
TARP recipient is not unnecessarily 
exposed to risks. 

§ 30.6 Q–6: How does a TARP recipient 
comply with the requirement under § 30.4 
(Q–4) of this part that the compensation 
committee discuss, evaluate, and review 
the employee compensation plans to 
ensure that these plans do not encourage 
the manipulation of reported earnings of the 
TARP recipient to enhance the 
compensation of any of the TARP 
recipient’s employees? 

The compensation committee must 
discuss, evaluate, and review at least 
every six months the terms of each 
employee compensation plan and 
identify and eliminate the features in 
these plans that could encourage the 
manipulation of reported earnings of the 
TARP recipient to enhance the 
compensation of any employee. 

§ 30.7 Q–7: How does a TARP recipient 
comply with the certification and disclosure 
requirements under § 30.4 (Q–4) of this 
part? 

(a) Certification. The compensation 
committee must provide the 
certifications required by § 30.4 (Q–4) of 
this part stating that it has reviewed, 
with the TARP recipient’s senior risk 
officers, the SEO compensation plans to 
ensure that these plans do not 
encourage SEOs to take unnecessary and 
excessive risks, the employee 
compensation plans to limit any 
unnecessary risks these plans pose to 
the TARP recipient, and the employee 
compensation plans to eliminate any 
features of these plans that would 
encourage the manipulation of reported 
earnings of the TARP recipient to 
enhance the compensation of any 
employee. For any period during which 
no obligation arising from financial 
assistance provided under the TARP 
remains outstanding, the requirements 
under this paragraph shall be modified 
to be consistent with § 30.4(d) (Q–4(d)). 
Providing a statement similar to the 
following and in the manner provided 
in paragraphs (c) and (d) of this section, 
as applicable, would satisfy this 
standard: ‘‘The compensation 
committee certifies that: 

(1) It has reviewed with senior risk 
officers the senior executive officer 
(SEO) compensation plans and has 
made all reasonable efforts to ensure 
that these plans do not encourage SEOs 
to take unnecessary and excessive risks 
that threaten the value of [identify 
TARP recipient]; 

(2) It has reviewed with senior risk 
officers the employee compensation 
plans and has made all reasonable 
efforts to limit any unnecessary risks 
these plans pose to the [identify TARP 
recipient]; and 

(3) It has reviewed the employee 
compensation plans to eliminate any 
features of these plans that would 
encourage the manipulation of reported 
earnings of [identify TARP recipient] to 
enhance the compensation of any 
employee.’’ 

(b) Disclosure. At least once per TARP 
recipient fiscal year, the compensation 
committee must provide a narrative 
description identifying each SEO 
compensation plan and explaining how 
the SEO compensation plan does not 
encourage the SEOs to take unnecessary 
and excessive risks that threaten the 
value of the TARP recipient. The 
compensation committee must also 
identify each employee compensation 
plan, explain how any unnecessary risks 
posed by the employee compensation 
plan have been limited, and further 
explain how the employee 
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compensation plan does not encourage 
the manipulation of reported earnings to 
enhance the compensation of any 
employee. 

(c) Location. For TARP recipients 
with securities registered with the SEC 
pursuant to the Federal securities law, 
the compensation committee must 
provide these certifications and 
disclosures in the Compensation 
Committee Report required pursuant to 
Item 407(e) of Regulation S–K under the 
Federal securities laws (17 CFR 
229.407(e)) and to Treasury. These 
disclosures must be provided in the 
Compensation Committee Report for 
any disclosure pertaining to any fiscal 
year any portion of which is a TARP 
period (for a TARP recipient with an 
obligation), or for any disclosure 
pertaining to any fiscal year including a 
date on or before the sunset date (for a 
TARP recipient that has never had an 
obligation). Within 120 days of the 
completion of a fiscal year during any 
part of which is a TARP period (for a 
TARP recipient with an obligation), or 
the completion of a fiscal year including 
a date on or before the sunset date (for 
a TARP recipient that has never had an 
obligation), a TARP recipient that is a 
smaller reporting company must 
provide the certifications of the 
compensation committee to its primary 
regulatory agency and to Treasury. 

(d) Application to private TARP 
recipients. The rules provided in 
paragraphs (a), (b), and (c) of this 
section are also applicable to TARP 
recipients that do not have securities 
registered with the SEC pursuant to the 
Federal securities laws. Within 120 days 
of the completion of the fiscal year 
during any part of which is a TARP 
period (for a TARP recipient with an 
obligation), or the completion of a fiscal 
year including a date on or before the 
sunset date (for a TARP recipient that 
has never had an obligation), a private 
TARP recipient must provide the 
certification of the compensation 
committee (or board of directors, as 
applicable under § 30.4 (Q–4)) to its 
primary regulatory agency and to 
Treasury. 

§ 30.8 Q–8: What actions are necessary for 
a TARP recipient to comply with the 
standards established under section 
111(b)(3)(B) of EESA (the ‘‘clawback’’ 
provision requirement)? 

To comply with the standards 
established under section 111(b)(3)(B) of 
EESA, a TARP recipient must ensure 
that any bonus payment made to a SEO 
or the next twenty most highly 
compensated employees during the 
TARP period is subject to a provision 
for recovery or ‘‘clawback’’ by the TARP 

recipient if the bonus payment was 
based on materially inaccurate financial 
statements (which includes, but is not 
limited to, statements of earnings, 
revenues, or gains) or any other 
materially inaccurate performance 
metric criteria. Whether a financial 
statement or performance metric criteria 
is materially inaccurate depends on all 
the facts and circumstances. However, 
for this purpose, a financial statement or 
performance metric criteria shall be 
treated as materially inaccurate with 
respect to any employee who knowingly 
engaged in providing inaccurate 
information (including knowingly 
failing to timely correct inaccurate 
information) relating to those financial 
statements or performance metrics. 
Otherwise, with respect to a 
performance criteria, whether the 
inaccurate measurement of the 
performance or inaccurate application 
of the performance to the performance 
criteria is material depends on whether 
the actual performance or accurate 
application of the actual performance to 
the performance criteria is materially 
different from the performance required 
under the performance criteria or the 
inaccurate application of the actual 
performance to the performance criteria. 
The TARP recipient must exercise its 
clawback rights except to the extent it 
demonstrates that it is unreasonable to 
do so, such as, for example, if the 
expense of enforcing the rights would 
exceed the amount recovered. For the 
purpose of this section, a bonus 
payment is deemed to be made to an 
individual when the individual obtains 
a legally binding right to that payment. 

§ 30.9 Q–9: What actions are necessary for 
a TARP recipient to comply with the 
standards established under section 
111(b)(3)(C) of EESA (the prohibition on 
golden parachute payments)? 

(a) Prohibition on golden parachute 
payments. To comply with the 
standards established under section 
111(b)(3)(C) of EESA, a TARP recipient 
must prohibit any golden parachute 
payment to a SEO and any of the next 
five most highly compensated 
employees during the TARP period. A 
golden parachute payment is treated as 
paid at the time of departure and is 
equal to the aggregate present value of 
all payments made for a departure. 
Thus, a golden parachute payment 
during the TARP period may include a 
right to amounts actually payable after 
the TARP period. 

(b) Examples. The following examples 
illustrate the provisions of paragraph (a) 
of this section: 

Example 1. Employee A is a SEO of a 
TARP recipient. Employee A is entitled to a 

payment of three times his annual 
compensation upon an involuntary 
termination of employment or voluntary 
termination of employment for good reason, 
but such amount is not payable unless and 
until the TARP period expires with respect 
to TARP recipient. Employee A terminates 
employment during the TARP period. 
Because, for purposes of the prohibition on 
golden parachute payments, the payment is 
made at the time of departure, Employee A 
may not obtain the right to the payment upon 
the termination of employment. 

Example 2. Employee B involuntarily 
terminated employment on July 1, 2008, at 
which time Employee B was a SEO of a 
financial institution. Employee B’s 
employment agreement provided that if 
Employee B were involuntarily terminated or 
voluntarily terminated employment for good 
reason, Employee B would be entitled to a 
series of five equal annual payments. After 
the first payment, but before any subsequent 
payment, the entity became a TARP 
recipient. Because, for purposes of the 
prohibition on golden parachute payments, 
all of the five payments are deemed to have 
occurred at termination of employment and 
because, in this case, termination of 
employment occurred before the beginning of 
the applicable TARP period, the payment of 
the four remaining payments due under the 
agreement will not violate the requirements 
of this section. 

§ 30.10 Q–10: What actions are necessary 
for a TARP recipient to comply with section 
111(b)(3)(D) of EESA (the limitations on 
bonus payments)? 

(a) General rule. To comply with 
section 111(b)(3)(D) of EESA, pursuant 
to the schedule under paragraph (b) of 
this section and subject to the 
exclusions under paragraph (e) of this 
section, a TARP recipient must prohibit 
the payment or accrual of any bonus 
payment during the TARP period to or 
by the employees identified pursuant to 
paragraph (b) of this section. 

(b)(1) Schedule. The prohibition 
required under paragraph (a) of this 
section applies as follows to: 

(i) The most highly compensated 
employee of any TARP recipient 
receiving less than $25,000,000 in 
financial assistance; 

(ii) At least the five most highly 
compensated employees of any TARP 
recipient receiving $25,000,000 but less 
than $250,000,000 in financial 
assistance; 

(iii) The SEOs and at least the ten next 
most highly compensated employees of 
any TARP recipient receiving 
$250,000,000 but less than $500,000,000 
in financial assistance; and 

(iv) The SEOs and at least the twenty 
next most highly compensated 
employees of any TARP recipient 
receiving $500,000,000 or more in 
financial assistance. 

(2) Changes in level of financial 
assistance. The determination of which 
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schedule in paragraph (b) of this section 
is applicable to a TARP recipient during 
the TARP period is determined by the 
gross amount of all financial assistance 
provided to the TARP recipient, valued 
at the time the financial assistance was 
received. Whether a TARP recipient’s 
financial assistance has increased 
during a fiscal year to the point in the 
schedule under paragraph (b) of this 
section that the SEOs or a greater 
number of the most highly compensated 
employees will be subject to the 
requirements under paragraph (a) of this 
section is determined as of the last day 
of the TARP recipient’s fiscal year, and 
the increase in coverage is effective for 
the subsequent fiscal year. 

(3) Application to first year of 
financial assistance. For employers who 
become TARP recipients after June 15, 
2009, the bonus payment limitation 
provision under this paragraph (b) does 
not apply to bonus payments paid or 
accrued by TARP recipients or their 
employees before the first date of the 
TARP period. Certain bonus payments 
may relate to a service period beginning 
before and ending after the first date of 
the TARP period. In these 
circumstances, the employee will not be 
treated as having accrued the bonus 
payment on or after the first date of the 
TARP period if the bonus payment is 
reduced to reflect at least the portion of 
the service period that occurs on or after 
the first date of the TARP period. 
However, if the employee is a SEO or 
most highly compensated employee at 
the time the amount would otherwise be 
paid, the bonus payment amount as 
reduced in accordance with the 
previous sentence still may not be paid 
until such time as bonus payments to 
that employee are permitted. 

(c) Accrual. (1) General rule. Whether 
an employee has accrued a bonus 
payment is determined based on the 
facts and circumstances. An accrual 
may include the granting of service 
credit (whether toward the calculation 
of the benefit or any vesting 
requirement) or credit for the 
compensation received (or that 
otherwise would have been received) 
during the period the employee was 
subject to the restriction under 
paragraph (a) of this section. For 
application of this rule to the fiscal year 
including June 15, 2009, see § 30.17 (Q– 
17). 

(2) Payments or accruals after the 
employee is no longer a SEO or most 
highly compensated employee. If after 
the employee is no longer a SEO or most 
highly compensated employee, the 
employee is paid a bonus payment or 
provided a legally binding right to a 
bonus payment that is based upon 

services performed or compensation 
received during the period the employee 
was a SEO or most highly compensated 
employee, the employee will be treated 
as having accrued such bonus payment 
during the period the employee was a 
SEO or most highly compensated 
employee. For example, if the employee 
is retroactively granted service credit 
under an incentive plan (whether for 
vesting or benefit calculation purposes) 
for the period in which the employee 
was a SEO or most highly compensated 
employee, the employee will be treated 
as having accrued that benefit during 
the period the employee was a SEO or 
most highly compensated employee. 

(3) Multi-year service periods. Certain 
bonus payments may relate to a multi- 
year service period, during some portion 
of which the employee is a SEO or most 
highly compensated employee subject to 
paragraph (a) of this section, and during 
some portion of which the employee is 
not. In these circumstances, the 
employee will not be treated as having 
accrued the bonus payment during the 
period the employee was a SEO or most 
highly compensated employee if the 
bonus payment is at least reduced to 
reflect the portion of the service period 
that the employee was a SEO or most 
highly compensated employee. If the 
employee is a SEO or most highly 
compensated employee at the time the 
net bonus payment amount after such 
reduction would otherwise be paid, the 
amount still may not be paid until such 
time as bonus payments to that 
employee are permitted. 

(d) Examples. The following examples 
illustrate the rules of paragraphs (a) 
through (c) of this section: 

Example 1. Employee A is a SEO of a 
TARP recipient in 2010, but not in 2011. The 
TARP recipient maintains an annual bonus 
program, generally paying bonus payments in 
March of the following year. Employee A 
may not be paid a bonus payment in 2010 
(for services performed in 2009 or any other 
year). In addition, Employee A may not be 
paid a bonus payment in 2011 to the extent 
such bonus payment is based on services 
performed in 2010. 

Example 2. Same facts as in Example 1, 
provided further that Employee A receives a 
salary increase for 2011. The salary increase 
equals the same percentage as similarly 
situated executive officers, with an 
additional percentage increase which, over 
the course of twelve months, equals the 
bonus that would have been payable to 
Employee A in 2011 (for services performed 
in 2010), except for application of paragraph 
(a) of this section. Under these facts and 
circumstances, the additional percentage 
increase will be treated as a bonus payment 
accrued in 2010 and Employee A may not be 
paid this bonus payment. 

Example 3. Same facts as in Example 1, 
provided further that on March 1, 2011, 

Employee A is granted a stock option under 
the TARP recipient stock incentive plan with 
a value approximately equal to the bonus that 
would have been payable to Employee A in 
2011 (for services performed in 2010), except 
for application of paragraph (a) of this 
section. Other similarly situated employee 
not covered by the bonus limitation for 2010 
do not receive such a grant. Under these facts 
and circumstances, the stock option grant 
will be treated as a bonus payment accrued 
in 2010 and will not be permitted to be paid 
to Employee A. 

Example 4. Employee B is not a SEO or a 
most highly compensated employee of a 
TARP recipient during 2009. On July 1, 2009, 
Employee B is granted the right to a bonus 
payment of $50,000 if Employee B is 
employed by the TARP recipient through 
July 1, 2011 (two years). Employee B is a SEO 
of a TARP recipient during 2010, but is not 
a SEO or a most highly compensated 
employee of the TARP recipient during 2011. 
Employee B is employed by the TARP 
recipient on July 1, 2011. Thus, Employee B 
was a SEO or most highly compensated 
employee during one-half of the two-year 
required service period. Provided that 
Employee B is paid not more than half of the 
otherwise payable bonus payment, or 
$25,000, Employee B will not be treated as 
having accrued a bonus payment while 
Employee B was a SEO or a most highly 
compensated employee. 

(e) Exclusions—(1) Long-term 
restricted stock—(i) General rule. The 
TARP recipient is permitted to award 
long-term restricted stock to the 
employees whose compensation is 
limited according to the schedule under 
paragraph (b) of this section, provided 
that the value of this grant may not 
exceed one third of the employee’s 
annual compensation as determined for 
that fiscal year (that is, not using the 
look-back method for the prior year). 
For purposes of this paragraph, in 
determining an employee’s annual 
compensation, all equity-based 
compensation granted in fiscal years 
ending after June 15, 2009 will only be 
included in the calculation in the year 
in which it is granted at its total fair 
market value on the grant date, and all 
equity-based compensation granted in 
fiscal years ending prior to June 15, 
2009 will not be included in the 
calculation of annual compensation for 
any subsequent fiscal year. For purposes 
of this paragraph, in determining the 
value of the long-term restricted stock 
grant, the long-term restricted stock 
granted in accordance with this 
paragraph will only be included in the 
calculation in the year in which the 
restricted stock is granted at its total fair 
market value on the grant date. 

(ii) Example. During 2008, Employee A 
receives compensation of $1 million salary 
and a $1,200,000 long-term restricted stock 
grant subject to a three-year vesting period. 
During 2009, Employee A received 
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compensation of $1 million salary and no 
grant of long-term restricted stock. During 
2010, Employee A receives compensation of 
$600,000 salary and a $300,000 long-term 
restricted stock grant subject to a three-year 
vesting period. Under the general SEC 
compensation disclosure rules used to define 
annual compensation in § 30.1 (Q–1) of this 
part, the compensation related to the long- 
term restricted stock grants would be 
allocated over the vesting period. Assume for 
this purpose, that for 2010, $400,000 of the 
2008 long-term restricted stock grant is 
allocated as compensation, and $100,000 of 
the 2010 long-term restricted stock grant is 
allocated as compensation, so that the total 
annual compensation is $1,100,000 ($600,000 
salary + $400,000 + $100,000). However, for 
purposes of determining Employee A’s 
annual compensation to apply the limit on 
the value of the long-term restricted stock 
that may be granted to Employee A in 2010, 
the entire $300,000 value of the 2010 grant 
is included but the $400,000 value attributed 
to the 2008 grant is excluded. Accordingly, 
Employee A’s adjusted annual compensation 
is $900,000 ($1,100,000 ¥ $100,000 + 
$300,000 ¥ $400,000). In addition, the entire 
fair market value of the 2010 long-term 
restricted stock grant is included for 
purposes of determining whether the limit 
has been exceeded. Because the $300,000 
adjusted value of the long-term restricted 
stock grant does not exceed one-third of the 
$900,000 adjusted annual compensation, the 
grant complies with paragraph (e)(1)(i). 

(2) Legally binding right under valid 
employment contracts—(i) General rule. 
The prohibition under paragraph (a) of 
this section does not apply to bonus 
payments required to be paid under a 
valid employment contract if the 
employee had a legally binding right 
under the contract to a bonus payment 
as of February 11, 2009. For purposes of 
determining whether an employee had a 
legally binding right to a bonus 
payment, see 26 CFR 1.409A–1(b)(i). In 
addition, the bonus payment must be 
made in accordance with the terms of 
the contract as of February 11, 2009 
(which may include application of an 
elective deferral election under a 
qualified retirement plan or a 
nonqualified deferred compensation 
plan), such that any subsequent 
amendment to the contract to increase 
the amount payable, accelerate any 
vesting conditions, or otherwise 
materially enhance the benefit available 
to the employee under the contract will 
result in the bonus payment being 
treated as not made under the 
employment contract executed on or 
before February 11, 2009. However, 
amendment of a valid employment 
contract executed on or before February 
11, 2009 under which an employee has 
a legally binding right to a bonus 
payment to reduce the amount of the 
bonus payment or to enhance or include 
service-based or performance-based 

vesting requirements or holding period 
requirements will not result in this 
treatment. The amended employment 
contract would still be deemed a valid 
employment contract and the employee 
would still be treated as having a legally 
binding right to the bonus payment 
under the original employment contract. 
The TARP recipient and the employees 
of the TARP recipient should be 
cognizant of the restrictions under 
section 409A of the Internal Revenue 
Code (26 U.S.C. 409A) in the case of an 
amendment described in the preceding 
sentence. 

(ii) Examples. The following 
examples illustrate the provisions of 
this paragraph (2). 

Example 1. TARP recipient sponsors a 
written restricted stock unit plan. Under the 
plan, restricted stock units are traditionally 
granted each July 1, and are subject to a 
three-year vesting requirement. Employee A, 
a SEO of TARP recipient, received grants on 
July 1, 2007, July 1, 2008, and July 1, 2009. 
The July 1, 2007 and July 1, 2008 grants are 
excluded from the limitation on payments, 
because although the awards were subject to 
a continuing service vesting requirement, 
Employee A retained a legally binding right 
to the restricted stock units as of February 11, 
2009. However, regardless of the fact that the 
restricted stock unit program was in 
existence on February 11, 2009, Employee A 
did not retain a legally binding right to a 
restricted stock unit for 2009 as of February 
11, 2009, but rather obtained the legally 
binding right only when the restricted stock 
unit was granted on July 1, 2009. 
Accordingly, the July 1, 2009 grant is subject 
to the limitation and is not permitted to be 
accrued or paid (unless such grant complies 
with the exception for certain grants of long- 
term restricted stock). 

Example 2. TARP recipient sponsors an 
annual bonus program documented in a 
written plan. Under the bonus program, the 
board of directors retains the discretion to 
eliminate or reduce the bonus of any 
employee in the bonus pool. Employees B 
and C, both SEOs, are in the bonus pool for 
2008. On January 15, 2009, the compensation 
committee determines the bonuses to which 
the employees of the division in which 
Employee B works are entitled, and awards 
Employee B a $10,000 bonus payable on June 
1. Employee B has a legally binding right to 
the bonus as of February 11, 2009 and 
payment of the bonus is not subject to the 
limitation. However, as of February 11, 2009, 
the board of directors has not met to 
determine which employees of the division 
in which Employee C works will be entitled 
to a bonus or the amount of such bonus. 
Accordingly, Employee C did not have a 
legally binding right to a bonus as of 
February 11, 2009 and may be subject to the 
bonus payment limitation. 

Example 3. TARP recipient sponsors a 
written stock option plan under which stock 
options may be granted to SEOs designated 
by the compensation committee. 
Designations and grants typically occur at a 
meeting in August of every year, and no 

meeting occurred in 2009 before August. 
Regardless of the existence of the general 
plan, no SEO had a legally binding right to 
a stock option grant for 2009 as of February 
11, 2009 because no grants had been made 
under the plan. Accordingly, any 2009 grant 
will be subject to the limitation and is not 
permitted to be made. 

Example 4. Employee D is an SEO of a 
TARP recipient. Under Employee D’s written 
employment agreement executed before 
February 11, 2009, Employee D is entitled to 
the total of whatever bonuses are made 
available to Employee E and Employee F. As 
of February 11, 2009, Employee E had a 
legally binding right to a $100,000 bonus. 
Employees E and F are never at any time 
SEOs or highly compensated employees 
subject to the limitation. As of February 11, 
2009, Employee F had no legally binding 
right to a bonus, but was eligible to 
participate in a bonus pool and was 
ultimately awarded a bonus of $50,000. As of 
February 11, 2009, Employee D had a legally 
binding right to a $100,000 bonus, so that 
bonus is not subject to the limitation. 
However, as of February 11, 2009, Employee 
D did not have a legally binding right to the 
additional $50,000 bonus, so that bonus is 
subject to the bonus payment limitation and, 
if not paid before June 15, 2009 is not 
permitted to be paid. 

(f) Application to private TARP 
recipients. The rules set forth in this 
section are also applicable to TARP 
recipients that do not have securities 
registered with the SEC pursuant to the 
Federal securities laws. 

§ 30.11 Q–11: Are TARP recipients 
required to meet any other standards under 
the executive compensation and corporate 
governance standards in section 111 of 
EESA? 

(a) Approval of compensation 
payments to, and compensation 
structures for, certain employees of 
TARP recipients receiving exceptional 
financial assistance. For any period 
during which a TARP recipient is 
designated as a TARP recipient that has 
received exceptional financial 
assistance, the TARP recipient must 
obtain the approval by the Special 
Master of all compensation payments to, 
and compensation structures for, SEOs 
and most highly compensated 
employees subject to paragraph (b) of 
§ 30.10 (Q–10). TARP recipients that 
receive exceptional financial assistance 
must also receive approval by the 
Special Master for all compensation 
structures for other employees who are 
executive officers (as defined under the 
Securities and Exchange Act, Rule 3b– 
7) or one of the 100 most highly 
compensated employees of a TARP 
recipient receiving exceptional 
assistance (or both), who are not subject 
to the bonus limitations under § 30.10 
(Q–10). For this purpose, compensation 
payments and compensation structures 
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may include awards or other rights to 
compensation which an employee has 
already received but not yet been paid 
or, in some instances, fully accrued. 
Accordingly, the Special Master has the 
authority to require that such 
compensation payments or 
compensation structures be altered to 
meet the standards set forth in § 30.16 
(Q–16). However, this approval 
requirement is not applicable to 
payments that are not subject to 
paragraph (a) of § 30.10 (Q–10) due to 
the application of paragraph (e)(2) of 
§ 30.10 (Q–10) or the effective date 
provisions of § 30.17 (Q–17), though the 
Special Master will take such payments 
into account in reviewing the 
compensation structure and amounts 
payable, as applicable, that are subject 
to review. Notwithstanding any of the 
foregoing, approval is not required with 
respect to an employee not subject to 
the bonus payment limitations to the 
extent that the employee’s annual 
compensation, as modified in § 30.16 
(Q–16) to include certain deferred 
compensation and pension accruals but 
to disregard any grant of long-term 
restricted stock, is limited to $500,000 
or less, and any further compensation is 
provided in the form of long-term 
restricted stock. For details, see § 30.16 
(Q–16). 

(b) Perquisite disclosure—(1) General 
rule. TARP recipients must annually 
disclose during the TARP period any 
perquisite whose total value for the 
TARP recipient’s fiscal year exceeds 
$25,000 for each of the SEOs and most 
highly compensated employees that are 
subject to paragraph (a) of § 30.10 (Q– 
10). TARP recipients must provide a 
narrative description of the amount and 
nature of these perquisites, the recipient 
of these perquisites, and a justification 
for offering these perquisites (including 
a justification for offering the perquisite, 
and not only for offering the perquisite 
with a value that exceeds $25,000). 
Such disclosure must be provided 
within 120 days of the completion of a 
fiscal year any part of which is a TARP 
period. 

(2) Location. A TARP recipient must 
provide this disclosure to Treasury and 
to its primary regulatory agency. 

(c) Compensation consultant 
disclosure—(1) General rule. The 
compensation committee of the TARP 
recipient must provide annually a 
narrative description of whether the 
TARP recipient, the board of directors of 
the TARP recipient, or the 
compensation committee has engaged a 
compensation consultant; and all types 
of services, including non-compensation 
related services, the compensation 
consultant or any of its affiliates has 

provided to the TARP recipient, the 
board, or the compensation committee 
during the past three years, including 
any ‘‘benchmarking’’ or comparisons 
employed to identify certain percentile 
levels of compensation (for example, 
entities used for benchmarking and a 
justification for using these entities and 
the lowest percentile level proposed for 
compensation). Such disclosure must be 
provided within 120 days of the 
completion of a fiscal year any part of 
which is a TARP period. 

(2) Application to TARP recipients 
not required to maintain compensation 
committees. For those TARP recipients 
not required to establish and maintain 
compensation committees under 
§ 30.4(c) (Q–4), the board of directors 
must provide the disclosure under 
§ 30.4(c)(1). 

(3) Location. A TARP recipient must 
provide this disclosure to Treasury and 
to its primary regulatory agency. 

(d) Prohibition on gross-ups. Except as 
explicitly permitted under this part, 
TARP recipients are prohibited from 
providing (formally or informally) gross- 
ups to any of the SEOs and next twenty 
most highly compensated employees 
during the TARP period. For this 
purpose, providing a gross-up includes 
providing a right to a payment of such 
a gross-up at a future date, for example 
a date after the TARP period. 

§ 30.12 Q–12: What actions are necessary 
for a TARP recipient to comply with section 
111(d) of EESA (the excessive or luxury 
expenditures policy requirement)? 

To comply with section 111(d) of 
EESA, by the later of ninety days after 
the closing date of the agreement 
between the TARP recipient and 
Treasury or September 14, 2009, the 
board of directors of the TARP recipient 
must adopt an excessive or luxury 
expenditures policy, provide this policy 
to Treasury and its primary regulatory 
agency, and post the text of this policy 
on its Internet Web site, if the TARP 
recipient maintains a company Web 
site. After adoption of the policy, the 
TARP recipient must maintain the 
policy during the remaining TARP 
period (if the TARP recipient has an 
obligation), or through the last day of 
the TARP recipient’s fiscal year 
including the sunset date (if the TARP 
recipient has never had an obligation). 
If, after adopting an excessive or luxury 
expenditures policy, the board of 
directors of the TARP recipient makes 
any material amendments to this policy, 
within ninety days of the adoption of 
the amended policy, the board of 
directors must provide the amended 
policy to Treasury and its primary 
regulatory agency and post the amended 

policy on its Internet Web site, if the 
TARP recipient maintains a company 
Web site. This disclosure must continue 
through the TARP period (if the TARP 
recipient has an obligation), or through 
the last day of the TARP recipient’s 
fiscal year that includes the sunset date 
(if the TARP recipient has never had an 
obligation). 

§ 30.13 Q–13: What actions are necessary 
for a TARP recipient to comply with section 
111(e) of EESA (the shareholder resolution 
on executive compensation requirement)? 

(a) General rule. As provided in 
section 111(e) of EESA, any proxy or 
consent or authorization for an annual 
or other meeting of the shareholders of 
any TARP recipient that occurs during 
the TARP period must permit a separate 
shareholder vote to approve the 
compensation of executives, as required 
to be disclosed pursuant to the Federal 
securities laws (including the 
compensation discussion and analysis, 
the compensation tables, and any 
related material). To meet this standard, 
a TARP recipient must comply with any 
rules, regulations, or guidance 
promulgated by the SEC. 

§ 30.14 Q–14: How does section 111 of 
EESA operate in connection with an 
acquisition, merger, or reorganization? 

(a) Special rules for acquisitions, 
mergers, or reorganizations. In the event 
that a TARP recipient (target) is 
acquired by an entity that is not an 
affiliate of the target (acquirer) in an 
acquisition of any form, including a 
purchase of substantially all of the 
assets of the target, such that the 
acquirer after the transaction would 
have been treated as a TARP recipient 
if the target had received the TARP 
funds immediately after the transaction, 
acquirer will not become subject to 
section 111 of EESA merely as a result 
of the acquisition. If the acquirer is not 
subject to section 111 of EESA 
immediately after the transaction, then 
any employees of the acquirer 
immediately after the transaction 
(including target employees who were 
SEOs or most highly compensated 
employees immediately prior to the 
transaction and became acquirer 
employees as a result of the transaction) 
will not be subject to section 111 of 
EESA. 

(b) Anti-abuse rule. Notwithstanding 
the provisions of paragraph (a) of this 
section, if the primary purpose of a 
transaction involving the acquisition, in 
any form, of a TARP recipient is to 
avoid or evade the application of any of 
the requirements of section 111 of 
EESA, the acquirer will be treated as a 
TARP recipient immediately upon such 
acquisition. In such a case, the SEOs 
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and the most highly compensated 
employees to whom any of the 
requirements of section 111 of EESA 
and this Interim Final Rule apply shall 
be redetermined as of the date of the 
acquisition. The redetermined SEOs and 
most highly compensated employees of 
the post-acquisition acquirer shall 
consist of the PEO and PFO of the post- 
acquisition acquirer, plus the applicable 
number of next most highly 
compensated employees determined by 
aggregating the post-acquisition 
employees of the acquirer (to include 
the pre-acquisition employees of the 
target employed by the acquirer, or 
anticipated to be employed by the 
acquirer), and ranking such employees 
in order of compensation for the 
immediately preceding fiscal year of the 
pre-acquisition target or pre-acquisition 
acquirer, as appropriate. In the case of 
an asset acquisition, the entity or 
entities to whom the target’s assets are 
transferred shall be treated as the direct 
recipient of the financial assistance for 
purposes of determining which other 
related entities are treated, in the 
aggregate, as the TARP recipient under 
the definition of ‘‘TARP recipient’’ in 
§ 30.1 (Q–1). 

§ 30.15 Q–15: What actions are necessary 
for a TARP recipient to comply with 
certification requirements of section 
111(b)(4) of EESA? 

(a) Certification Requirements—(1) 
General. To comply with section 
111(b)(4) of EESA, the PEO and the PFO 
of the TARP recipient must provide the 
following certifications with respect to 
the compliance of the TARP recipient 
with section 111 of EESA as 
implemented under this part: 

(2) First Fiscal Year Certification. (i) 
Within ninety days of the completion of 
the first annual fiscal year of the TARP 
recipient any portion of which is a 
TARP period, the PEO and the PFO of 
the TARP recipient must provide 
certifications similar to the model 
provided in appendix A to this section. 

(ii) If the first annual fiscal year of a 
TARP recipient any portion of which is 
a TARP period ends within thirty days 
after the closing date of the applicable 
agreement between the TARP recipient 
and Treasury, the TARP recipient shall 
have an additional sixty days beginning 
on the day after the end of the fiscal 
year during which it can establish the 
compensation committee, if not already 
established, and during which the 
compensation committee shall meet 
with senior risk officers to discuss, 
review, and evaluate the SEO 
compensation plans and employee 
compensation plans in accordance with 
§ 30.4 (Q–4) of this part. The 

certifications of the PEO and the PFO of 
the TARP recipient must be amended to 
reflect the timing of the establishment 
and reviews of the compensation 
committee. 

(3) Years Following First Fiscal Year 
Certification. Within ninety days of the 
completion of each TARP fiscal year of 
the TARP recipient after the first TARP 
fiscal year, the PEO and the PFO of the 
TARP recipient must provide a 
certification similar to the model 
provided in Appendix B to this section. 

(4) Location. A TARP recipient with 
securities registered with the SEC 
pursuant to the Federal securities law 
must provide these certifications as an 
exhibit (pursuant to Item 601(b)(99)(i) of 
Regulation S–K under the Federal 
securities laws (17 CFR 
229.601(b)(99)(i)) to the TARP 
recipient’s annual report on Form 10–K 
and to Treasury. To the extent that the 
PEO or the PFO of the TARP recipient 
is unable to provide any of these 
certifications in a timely manner, the 
PEO or the PFO must provide Treasury 
an explanation of the reason such 
certification has not been provided. 
These certifications are in addition to 
the compensation committee 
certifications required by § 30.5 (Q–5) of 
this part. 

(5) Application to private TARP 
recipients. The rules provided in this 
section are also applicable to TARP 
recipients that do not have securities 
registered with the SEC pursuant to the 
Federal securities laws, except the 
certifications under paragraphs (a)(2)(x) 
and (a)(3)(x) of this section are not 
required. A private TARP recipient must 
provide these certifications to its 
primary regulatory agency and to 
Treasury. 

(6) Application to TARP recipients 
that have never had an obligation. For 
those TARP recipients that have never 
had an obligation, the PEO and PFO 
must provide the certifications pursuant 
to this paragraph (a) only with respect 
to the requirements applicable to a 
TARP recipient that has never had an 
obligation (generally certain 
compensation committee reviews of 
employee compensation plans and the 
issuance of, and compliance with, an 
excessive or luxury expenses policy). 

(b) Recordkeeping requirements. The 
TARP recipient must preserve 
appropriate documentation and records 
to substantiate each certification 
required under paragraph (a) of this 
section for a period of not less than six 
years after the date of the certification, 
the first two years in an easily accessible 
place. The TARP recipient must furnish 
promptly to Treasury legible, true, 
complete, and current copies of the 

documentation and records that are 
required to be preserved under 
paragraph (b) of this section that are 
requested by any representative of 
Treasury. 

(c) Penalties for making or providing 
false or fraudulent Statements. Any 
individual or entity that provides 
information or makes a certification to 
Treasury pursuant to the Interim Final 
Rule or as required pursuant to 31 CFR 
Part 30 may be subject to 18 U.S.C. 
1001, which generally prohibits the 
making of any false or fraudulent 
statement in a matter within the 
jurisdiction of the Federal government. 
Upon receipt of information indicating 
that any individual or entity has 
violated any provision of title 18 of the 
U.S. Code or other provision of Federal 
law, Treasury shall refer such 
information to the Department of Justice 
and the Special Inspector General for 
the Troubled Asset Relief Program. 

Appendix A to § 30.15—Model 
Certification for First Fiscal Year 
Certification 

‘‘I, [identify certifying individual], certify, 
based on my knowledge, that: 

(i) The compensation committee of 
[identify TARP recipient] has discussed, 
reviewed, and evaluated with senior risk 
officers at least every six months during the 
period beginning on the later of the closing 
date of the agreement between the TARP 
recipient and Treasury or June 15, 2009 and 
ending with the last day of the TARP 
recipient’s fiscal year containing that date, 
senior executive officer (SEO) compensation 
plans and employee compensation plans and 
the risks these plans pose to [identify TARP 
recipient]; 

(ii) The compensation committee of 
[identify TARP recipient] has identified and 
limited during the period beginning on the 
later of the closing date of the agreement 
between the TARP recipient and Treasury or 
June 15, 2009 and ending with the last day 
of the TARP recipient’s fiscal year containing 
that date, the features in the SEO 
compensation plans that could lead SEOs to 
take unnecessary and excessive risks that 
could threaten the value of [identify TARP 
recipient] and identified any features in the 
employee compensation plans that pose risks 
to [identify TARP recipient] and limited 
those features to ensure that [identify TARP 
recipient] is not unnecessarily exposed to 
risks; 

(iii) The compensation committee has 
reviewed at least every six months during the 
period beginning on the later of the closing 
date of the agreement between the TARP 
recipient and Treasury or June 15, 2009 and 
ending with the last day of the TARP 
recipient’s fiscal year containing that date, 
the terms of each employee compensation 
plan and identified the features in the plan 
that could encourage the manipulation of 
reported earnings of [identify TARP 
recipient] to enhance the compensation of an 
employee and has limited those features; 
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(iv) The compensation committee of 
[identify TARP recipient] will certify to the 
reviews of the SEO compensation plans and 
employee compensation plans required 
under (i) and (iii) above; 

(v) The compensation committee of 
[identify TARP recipient] will provide a 
narrative description of how it limited during 
any part of the most recently completed fiscal 
year that included a TARP period the 
features in 

(A) SEO compensation plans that could 
lead SEOs to take unnecessary and excessive 
risks that could threaten the value of 
[identify TARP recipient]; 

(B) Employee compensation plans that 
unnecessarily expose [identify TARP 
recipient] to risks; and 

(C) Employee compensation plans that 
could encourage the manipulation of 
reported earnings of [identify TARP 
recipient] to enhance the compensation of an 
employee; 

(vi) [Identify TARP recipient] has required 
that bonus payments, as defined in the 
regulations and guidance established under 
section 111 of EESA (bonus payments), of the 
SEOs and twenty next most highly 
compensated employees be subject to a 
recovery or ‘‘clawback’’ provision during any 
part of the most recently completed fiscal 
year that was a TARP period if the bonus 
payments were based on materially 
inaccurate financial statements or any other 
materially inaccurate performance metric 
criteria; 

(vii) [Identify TARP recipient] has 
prohibited any golden parachute payment, as 
defined in the regulations and guidance 
established under section 111 of EESA, to an 
SEO or any of the next five most highly 
compensated employees during the period 
beginning on the later of the closing date of 
the agreement between the TARP recipient 
and Treasury or June 15, 2009 and ending 
with the last day of the TARP recipient’s 
fiscal year containing that date; 

(viii) [Identify TARP recipient] has limited 
bonus payments to its applicable employees 
in accordance with section 111 of EESA and 
the regulations and guidance established 
thereunder during the period beginning on 
the later of the closing date of the agreement 
between the TARP recipient and Treasury or 
June 15, 2009 and ending with the last day 
of the TARP recipient’s fiscal year containing 
that date, [for recipients of exceptional 
assistance: and has received or is in the 
process of receiving approvals from the 
Office of the Special Master for TARP 
Executive Compensation for compensation 
payments and structures as required under 
the regulations and guidance established 
under section 111 of EESA, and has not made 
any payments inconsistent with those 
approved payments and structures]; 

(ix) The board of directors of [identify 
TARP recipient] has established an excessive 
or luxury expenditures policy, as defined in 
the regulations and guidance established 
under section 111 of EESA, has provided this 
policy to Treasury and its primary regulatory 
agency, and [identify TARP recipient] and its 
employees have complied with this policy 
during the period beginning on the later of 
the closing date of the agreement between the 

TARP recipient and Treasury or June 15, 
2009 and ending with the last day of the 
TARP recipient’s fiscal year containing that 
date, and that any expenses requiring 
approval of the board of directors, a 
committee of the board of directors, an SEO, 
or an executive officer with a similar level of 
responsibility, were properly approved; 

(x) [Identify TARP recipient] will permit a 
non-binding shareholder resolution in 
compliance with any applicable Federal 
securities rules and regulations on the 
disclosures provided under the Federal 
securities laws related to SEO compensation 
paid or accrued during the period beginning 
on the later of the closing date of the 
agreement between the TARP recipient and 
Treasury or June 15, 2009 and ending with 
the last day of the TARP recipient’s fiscal 
year containing that date; 

(xi) [Identify TARP recipient] will disclose 
the amount, nature, and justification for the 
offering during the period beginning on the 
later of the closing date of the agreement 
between the TARP recipient and Treasury or 
June 15, 2009 and ending with the last day 
of the TARP recipient’s fiscal year containing 
that date of any perquisites, as defined in the 
regulations and guidance established under 
section 111 of EESA, whose total value 
exceeds $25,000 for each employee subject to 
the bonus payment limitations identified in 
paragraph (vii); 

(xii) [Identify TARP recipient] will disclose 
whether [identify TARP recipient], the board 
of directors of [identify TARP recipient], or 
the compensation committee of [TARP 
recipient] has engaged during the period 
beginning on the later of the closing date of 
the agreement between the TARP recipient 
and Treasury or June 15, 2009 and ending 
with the last day of the TARP recipient’s 
fiscal year containing that date, a 
compensation consultant; and the services 
the compensation consultant or any affiliate 
of the compensation consultant provided 
during this period; 

(xiii) [Identify TARP recipient] has 
prohibited the payment of any gross-ups, as 
defined in the regulations and guidance 
established under section 111 of EESA, to the 
SEOs and the next twenty most highly 
compensated employees during the period 
beginning on the later of the closing date of 
the agreement between the TARP recipient 
and Treasury or June 15, 2009 and ending 
with the last day of the TARP recipient’s 
fiscal year containing that date; 

(xiv) [Identify TARP recipient] has 
substantially complied with all other 
requirements related to employee 
compensation that are provided in the 
agreement between [identify TARP recipient] 
and Treasury, including any amendments; 

(xv) The following employees are the SEOs 
and the twenty next most highly 
compensated employees for the current fiscal 
year and the most recently completed fiscal 
year, with the non-SEOs ranked in order of 
level of annual compensation starting with 
the greatest amount: [identify name, title, and 
employer of each SEO and most highly 
compensated employee]; and 

(xvi) I understand that a knowing and 
willful false or fraudulent statement made in 
connection with this certification may be 

punished by fine, imprisonment, or both. 
(See, for example, 18 U.S.C. 1001.)’’ 

Appendix B to § 30.15—Model 
Certification for Years Following First 
Fiscal Year Certification 

‘‘I, [identify certifying individual], certify, 
based on my knowledge, that: 

(i) The compensation committee of 
[identify TARP recipient] has discussed, 
reviewed, and evaluated with senior risk 
officers at least every six months during any 
part of the most recently completed fiscal 
year that was a TARP period, senior 
executive officer (SEO) compensation plans 
and employee compensation plans and the 
risks these plans pose to [identify TARP 
recipient]; 

(ii) The compensation committee of 
[identify TARP recipient] has identified and 
limited during any part of the most recently 
completed fiscal year that was a TARP period 
the features in the SEO compensation plans 
that could lead SEOs to take unnecessary and 
excessive risks that could threaten the value 
of [identify TARP recipient] and identified 
any features in the employee compensation 
plans that pose risks to [identify TARP 
recipient] and limited those features to 
ensure that [identify TARP recipient] is not 
unnecessarily exposed to risks; 

(iii) The compensation committee has 
reviewed at least every six months during 
any part of the most recently completed fiscal 
year that was a TARP period the terms of 
each employee compensation plan and 
identified the features in the plan that could 
encourage the manipulation of reported 
earnings of [identify TARP recipient] to 
enhance the compensation of an employee 
and has limited these features that would 
encourage the manipulation of reported 
earnings of [identify TARP recipient]; 

(iv) The compensation committee of 
[identify TARP recipient] will certify to the 
reviews of the SEO compensation plans and 
employee compensation plans required 
under (i) and (iii) above; 

(v) The compensation committee of 
[identify TARP recipient] will provide a 
narrative description of how it limited during 
any part of the most recently completed fiscal 
year that was a TARP period the features in 

(A) SEO compensation plans that could 
lead SEOs to take unnecessary and excessive 
risks that could threaten the value of 
[identify TARP recipient]; 

(B) Employee compensation plans that 
unnecessarily expose [identify TARP 
recipient] to risks; and 

(C) Employee compensation plans that 
could encourage the manipulation of 
reported earnings of [identify TARP 
recipient] to enhance the compensation of an 
employee; 

(vi) [Identify TARP recipient] has required 
that bonus payments to SEOs or any of the 
next twenty most highly compensated 
employees, as defined in the regulations and 
guidance established under section 111 of 
EESA (bonus payments), be subject to a 
recovery or ‘‘clawback’’ provision during any 
part of the most recently completed fiscal 
year that was a TARP period if the bonus 
payments were based on materially 
inaccurate financial statements or any other 
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materially inaccurate performance metric 
criteria; 

(vii) [Identify TARP recipient] has 
prohibited any golden parachute payment, as 
defined in the regulations and guidance 
established under section 111 of EESA, to a 
SEO or any of the next five most highly 
compensated employees during any part of 
the most recently completed fiscal year that 
was a TARP period; 

(viii) [Identify TARP recipient] has limited 
bonus payments to its applicable employees 
in accordance with section 111 of EESA and 
the regulations and guidance established 
thereunder during any part of the most 
recently completed fiscal year that was a 
TARP period [for recipients of exceptional 
assistance] and has received or is in the 
process of receiving approvals from the 
Office of the Special Master for TARP 
Executive Compensation for compensation 
payments and structures as required under 
the regulations and guidance established 
under section 111 of EESA, and has not made 
any payments inconsistent with those 
approved payments and structures; 

(ix) [Identify TARP recipient] and its 
employees have complied with the excessive 
or luxury expenditures policy, as defined in 
the regulations and guidance established 
under section 111 of EESA, during any part 
of the most recently completed fiscal year 
that was a TARP period, and that any 
expenses requiring approval of the board of 
directors, a committee of the board of 
directors, an SEO, or an executive officer 
with a similar level of responsibility, were 
properly approved; 

(x) [Identify TARP recipient] will permit a 
non-binding shareholder resolution in 
compliance with any applicable Federal 
securities rules and regulations on the 
disclosures provided under the Federal 
securities laws related to SEO compensation 
paid or accrued during any part of the most 
recently completed fiscal year that was a 
TARP period; 

(xi) [Identify TARP recipient] will disclose 
the amount, nature, and justification for the 
offering during any part of the most recently 
completed fiscal year that was a TARP period 
of any perquisites, as defined in the 
regulations and guidance established under 
section 111 of EESA, whose total value 
exceeds $25,000 for for each employee 
subject to the bonus payment limitations 
identified in paragraph (viii); 

(xii) [Identify TARP recipient] will disclose 
whether [identify TARP recipient], the board 
of directors of [identify TARP recipient], or 
the compensation committee of [identify 
TARP recipient] has engaged during any part 
of the most recently completed fiscal year 
that was a TARP period a compensation 
consultant; and the services the 
compensation consultant or any affiliate of 
the compensation consultant provided 
during this period; 

(xiii) [Identify TARP recipient] has 
prohibited the payment of any gross-ups, as 
defined in the regulations and guidance 
established under section 111 of EESA, to the 
SEOs and the next twenty most highly 
compensated employees during any part of 
the most recently completed fiscal year that 
was a TARP period; 

(xiv) [Identify TARP recipient] has 
substantially complied with all other 
requirements related to employee 
compensation that are provided in the 
agreement between [identify TARP recipient] 
and Treasury, including any amendments; 

(xv) The following employees are the SEOs 
and the twenty most highly compensated 
employees for the current fiscal year, with 
the non-SEOs ranked in order of level of 
annual compensation starting with the 
greatest amount: [identify name, title, and 
employer of each SEO]; and 

(xvi) I understand that a knowing and 
willful false or fraudulent statement made in 
connection with this certification may be 
punished by fine, imprisonment, or both. 
(See, for example 18 U.S.C. 1001.)’’ 

§ 30.16 Q–16: What is the Office of the 
Special Master for TARP Executive 
Compensation, and what are its powers, 
duties and responsibilities? 

(a) The Office of the Special Master 
for TARP Executive Compensation. The 
Secretary of the Treasury shall establish 
the Office of the Special Master for 
TARP Executive Compensation (Special 
Master). The Special Master shall serve 
at the pleasure of the Secretary, and may 
be removed by the Secretary without 
notice, without cause, and prior to the 
naming of any successor Special Master. 
The Special Master shall have the 
following powers, duties and 
responsibilities: 

(1) Interpretative authority. The 
Special Master shall have responsibility 
for interpreting section 111 of EESA, 
these regulations, and any other 
applicable guidance, to determine how 
the requirements under section 111 of 
EESA, these regulations, and any other 
applicable guidance, apply to particular 
facts and circumstances. Accordingly, 
the Special Master shall make all 
determinations, as required, as to the 
meaning of such guidance and whether 
such requirements have been met in any 
particular circumstances. In addition, a 
TARP recipient or a TARP recipient 
employee may submit a request, in 
accordance with paragraph (c)(3) of this 
section, for an advisory opinion with 
respect to the requirements under 
section 111 of EESA, these regulations 
and any other applicable guidance. 

(2) Review of prior payments to 
employees. Section 111(f) of EESA 
provides that the Secretary shall review 
bonuses, retention awards, and other 
compensation paid before February 17, 
2009, to employees of each entity 
receiving TARP assistance before 
February 17, 2009, to determine 
whether any such payments were 
inconsistent with the purposes of 
section 111 of EESA or TARP, or 
otherwise contrary to the public 
interest. Section 111(f) of EESA 
provides that, if the Secretary makes 

such a determination, the Secretary 
shall seek to negotiate with the TARP 
recipient and the subject employee for 
appropriate reimbursements to the 
Federal Government with respect to 
compensation or bonuses. The Special 
Master shall have the responsibility for 
administering these provisions, 
including the identification of the 
payments that are inconsistent with the 
purposes of EESA or TARP, or 
otherwise contrary to the public 
interest, and the Special Master shall 
have responsibility for the negotiation 
with the TARP recipient and the subject 
employee for appropriate 
reimbursements to the Federal 
Government with respect to 
compensation or bonuses. The Special 
Master shall make this determination by 
application of the principles outlined in 
paragraph (b) of this section. The 
Special Master’s administration of these 
provisions may provide for the scope of 
review by the Special Master of a 
payment, including a limited review or 
no review, depending on the payment 
amount, the type of payment, the overall 
compensation earned by the employee 
during the relevant period, a 
combination thereof, or such other 
factors as the Special Master may 
determine, where the Special Master 
determines that such factors 
demonstrate that such payments are not, 
or are highly unlikely to be, inconsistent 
with the purposes of section 111 of 
EESA or TARP, or otherwise contrary to 
the public interest, or that renegotiation 
of such payments is not in the public 
interest. The Special Master may request 
in writing any information from TARP 
recipients necessary to carry out the 
review of prior compensation required 
under section 111(f) of EESA. TARP 
recipients must submit any requested 
information to the Special Master 
within 30 days of the request. 

(3) Approval of certain payments to 
employees of TARP recipients receiving 
exceptional financial assistance. (i) 
SEOs and most highly compensated 
employees. The Special Master shall 
determine whether the compensation 
structure for each SEO or most highly 
compensated employee of a TARP 
recipient receiving exceptional 
assistance, including the amounts 
payable or potentially payable under 
such compensation structure, will or 
may result in payments that are 
inconsistent with the purposes of 
section 111 of EESA or TARP, or are 
otherwise contrary to the public 
interest. The Special Master shall make 
such determinations by applying the 
principles outlined in paragraph (b) of 
this section, subject to the requirement 
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that the compensation structure and 
payments satisfy the applicable 
limitations under § 30.10 (Q–10). This 
requirement shall apply to any 
compensation accrued or paid during 
any period the SEO or most highly 
compensated employee is subject to the 
limitations under § 30.10 (Q–10). Initial 
requests for such approval must be 
submitted no later than August 14, 
2009. The Special Master’s 
administration of these provisions may 
provide for the Special Master’s scope of 
review, including a limited review or no 
review, of a portion of a compensation 
structure or payment depending on the 
amount of such payments, the type of 
such payments, the overall 
compensation earned by the employee 
during the relevant period, a 
combination thereof, or such other 
factors as the Special Master 
determines, if the Special Master has 
determined that such factors 
demonstrate that such payments are not, 
or are highly unlikely to be, inconsistent 
with the purposes of section 111 of 
EESA or TARP, or otherwise contrary to 
the public interest. The Special Master 
shall issue a determination within 60 
days of the receipt of a substantially 
complete submission. The TARP 
recipient must make a further request 
for approval to the extent the 
compensation structure for any SEO or 
most highly compensated employee, 
including the amounts that are or may 
be payable, for any SEO or highly 
compensated employee is materially 
modified. In reviewing compensation 
structures and compensation payments 
for any period subject to Special Master 
review, the Special Master may take into 
account other compensation structures 
and other compensation earned, accrued 
or paid, including such compensation 
and compensation structures that are 
not subject to the restrictions of Section 
111 of EESA pursuant to section 
111(b)(3)(D)(iii) (see § 30.10(e)(2) (Q– 
30.10(e)(2) (certain legally binding 
rights under valid written employment 
contracts)), and amounts that were 
accrued or paid prior to June 15, 2009 
and are therefore not subject to review 
by the Special Master. 

(ii) Other executive officers and most 
highly compensated employees. With 
respect to any employee who is either 
an executive officer (as defined under 
the Securities and Exchange Act Rule 
3b–7) or one of the 100 most highly 
compensated employees of a TARP 
recipient receiving exceptional 
assistance (or both), who is not subject 
to the bonus limitations under § 30.10 
(Q–10), the Special Master shall 
determine whether the compensation 

structure for such employees will or 
may result in payments that are 
inconsistent with the purposes of 
section 111 of EESA or TARP, or are 
otherwise contrary to the public 
interest. The Special Master shall make 
such determination through application 
of the principles outlined in paragraph 
(b) of this section. With respect to the 
scope of the required review, the 
Special Master shall determine only 
whether the compensation arrangements 
are adequately structured, and is not 
required to rule with respect to the 
amounts that are or may be payable 
thereunder. However, the TARP 
recipient may also request an advisory 
opinion with respect to the amounts 
that are or may be payable, which the 
Special Master may provide in his sole 
discretion. Notwithstanding the 
foregoing, if the total annual 
compensation to an employee complies 
with the rules applicable to an SEO 
under § 30.10 (Q–10) applied without 
any limits on the grant of long-term 
restricted stock, and the annual 
compensation other than long-term 
restricted stock does not exceed 
$500,000 (or for 2009, $500,000 prorated 
to reflect the remaining portion of 2009 
after June 15, 2009), the compensation 
structure will automatically be deemed 
to meet the requirements and no prior 
approval by the Special Master will be 
required. For purposes of the $500,000 
limit, in determining annual 
compensation, all equity-based 
compensation granted in fiscal years 
ending after June 15, 2009 will be 
included in the calculation only in the 
year in which they are granted at their 
total fair market value on the grant date 
and all equity-based compensation 
granted in fiscal years ending prior to 
June 15, 2009 will not be included in 
the calculation of annual compensation. 
In addition, solely for purposes of 
applying the limit (and not for purposes 
of identifying the most highly 
compensated employees), the term 
annual compensation includes amounts 
required to be disclosed under 
paragraph (viii) of Item 402(a) of 
Regulation S–K of the Federal securities 
laws (change in the actuarial present 
value of benefits under a pension plan 
and above-market earnings on deferred 
compensation). The Special Master’s 
administration of these provisions may 
provide for limited or no review of a 
portion of a compensation structure by 
the Special Master depending on the 
amount of potential payments, the type 
of such payments, the overall 
compensation earned by the employee 
during the relevant period, a 
combination thereof, or such other 

factors as the Special Master 
determines, where the Special Master 
has determined that such factors 
demonstrate that such payments are not, 
or are highly unlikely to be, inconsistent 
with the purposes of section 111 of 
EESA or TARP, or otherwise contrary to 
the public interest. Initial requests for 
such approval must be submitted no 
later than 120 days after publication of 
the final rule. Separate requests need 
not be submitted for each individual 
covered employee, but should be 
submitted for identified groups of 
employees subject to the same 
compensation structures to the extent 
possible as long as sufficient detail 
regarding individual compensation 
awards are provided as necessary to 
evaluate such employee’s compensation 
structure. The Special Master shall issue 
a determination within 60 days of the 
receipt of a substantially complete 
submission. The TARP recipient must 
make a further request for approval to 
the extent the compensation structure, 
including the amounts that are or may 
be payable, for any executive officer is 
materially amended. In reviewing 
compensation structures for any period 
subject to Special Master review, the 
Special Master may take into account 
other compensation structures and other 
compensation earned, accrued or paid, 
including such compensation and 
compensation structures that are not 
subject to the restrictions of Section 111 
of EESA pursuant to section 
111(b)(3)(D)(iii) (see § 30.10(e)(2) (Q– 
30.10(e)(2) (certain legally binding 
rights under valid written employment 
contracts)), and amounts that were 
accrued or paid prior to June 15, 2009 
and are therefore not subject to review 
by the Special Master. 

(iii) Period from June 15, 2009 
through final determination. For the 
period from June 15, 2009 through the 
date of the Special Master’s final 
determination, the TARP recipient will 
be treated as complying with this 
section if, with respect to employees 
covered by paragraph (a)(3)(i) of this 
section, the TARP recipient continues to 
pay compensation to such employees in 
accordance with the terms of 
employment as of June 14, 2009 to the 
extent otherwise permissible under this 
Interim Final Rule (for example, 
continued salary payments but not any 
bonus payments) and if, with respect to 
employees covered by paragraph 
(a)(3)(ii) of this section, the TARP 
recipient continues to pay 
compensation to such employees under 
the compensation structure established 
as of June 14, 2009, and if in addition 
the TARP recipient promptly complies 
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with any modifications that may be 
required by the Special Master’s final 
determination. However, the Special 
Master may take into account the 
amounts paid to an employee during 
such period in determining the 
appropriate compensation amounts and 
compensation structures, as applicable, 
for the remainder of the year. 

(4) Advisory opinions on 
compensation structures or 
compensation payments to employees of 
TARP recipients. A TARP recipient or 
TARP recipient employee may request 
an advisory opinion from the Special 
Master as to whether a compensation 
structure is, or will or may result in 
payments that are, inconsistent with the 
purposes of EESA or TARP, or 
otherwise contrary to the public 
interest. In addition, the Special Master 
may become aware of compensation 
structures or payments at any TARP 
recipient for which it may be useful to 
provide an advisory opinion as to 
whether such structure or payments 
meets this standard. Accordingly, the 
Special Master shall have the authority 
to render advisory opinions upon 
request or at the Special Master’s 
initiative, as to whether a compensation 
structure is, or will or may result in 
payments to an employee that are 
inconsistent with the purposes of 
section 111 of EESA or TARP, or 
otherwise contrary to the public 
interest, or whether a compensation 
payment made, or to be made, was or 
will be inconsistent with the purposes 
of section 111 of EESA or TARP, or 
otherwise contrary to the public 
interest. If the Special Master renders an 
adverse opinion, the Special Master 
shall have the authority to seek to 
negotiate with the TARP recipient and 
the subject employee for appropriate 
reimbursements to the TARP recipient 
or the Federal government. Any 
advisory opinion shall reflect the 
Special Master’s application of the 
principles outlined in paragraph (b) of 
this section. The Special Master shall 
not be required to render an advisory 
opinion in every instance, but may do 
so only where the Special Master deems 
appropriate and feasible in the context 
of the Special Master’s other 
responsibilities. In any case, the Special 
Master shall render an opinion, or 
affirmatively decline to render an 
advisory opinion, within 60 days of the 
receipt of a substantially complete 
submission. The Special Master shall 
not be required to explain any decision 
to decline to render an advisory 
opinion. 

(5) Other designated duties and 
powers. The Special Master shall have 
such other duties and powers related to 

the application of compensation issues 
arising in the administration of EESA or 
TARP as the Secretary or the Secretary’s 
designate may delegate to the Special 
Master, including, but not limited to, 
the interpretation or application of 
contractual provisions between the 
Federal government and a TARP 
recipient as those provisions relate to 
the compensation paid to, or accrued 
by, an employee of such TARP 
recipient. 

(b) Determination of whether 
compensation is inconsistent with the 
purposes of section 111 of EESA or 
TARP or is otherwise contrary to the 
public interest—(1) Principles. In 
reviewing a compensation structure or a 
compensation payment to determine 
whether it is inconsistent with the 
purposes of section 111 of EESA or 
TARP or is otherwise contrary to the 
public interest, the Special Master shall 
apply the principles enumerated below. 
The principles are intended to be 
consistent with sound compensation 
practices appropriate for TARP 
recipients, and to advance the purposes 
and considerations described in EESA 
sections 2 and 103, including the 
maximization of overall returns to the 
taxpayers of the United States and 
providing stability and preventing 
disruptions to financial markets. The 
Special Master has discretion to 
determine the appropriate weight or 
relevance of a particular principle 
depending on the facts and 
circumstances surrounding the 
compensation structure or payment 
under consideration, such as whether a 
payment occurred in the past or is 
proposed for the future, the role of the 
employee within the TARP recipient, 
the situation of the TARP recipient 
within the marketplace and the amount 
and type of financial assistance 
provided. To the extent that two or more 
principles may appear inconsistent in a 
particular situation, the Special Master 
will determine the relative weight to be 
accorded each principle. In the case of 
any review of payments already made 
under paragraph (c)(2) of this section, or 
of any rights to bonuses, awards, or 
other compensation already granted, the 
Special Master shall apply these 
principles by considering the facts and 
circumstances at the time the 
compensation was granted, earned, or 
paid, as appropriate. 

(i) Risk. The compensation structure 
should avoid incentives to take 
unnecessary or excessive risks that 
could threaten the value of the TARP 
recipient, including incentives that 
reward employees for short-term or 
temporary increases in value, 
performance, or similar measure that 

may not ultimately be reflected by an 
increase in the long-term value of the 
TARP recipient. Accordingly, incentive 
payments or similar rewards should be 
structured to be paid over a time 
horizon that takes into account the risk 
horizon so that the payment or reward 
reflects whether the employee’s 
performance over the particular service 
period has actually contributed to the 
long-term value of the TARP recipient. 

(ii) Taxpayer return. The 
compensation structure, and amount 
payable where applicable, should reflect 
the need for the TARP recipient to 
remain a competitive enterprise, to 
retain and recruit talented employees 
who will contribute to the TARP 
recipient’s future success, and 
ultimately to be able to repay TARP 
obligations. 

(iii) Appropriate allocation. The 
compensation structure should 
appropriately allocate the components 
of compensation such as salary, short- 
term and long-term incentives, as well 
as the extent to which compensation is 
provided in cash, equity or other types 
of compensation such as executive 
pensions, other benefits, or perquisites, 
based on the specific role of the 
employee and other relevant 
circumstances, including the nature and 
amount of current compensation, 
deferred compensation, or other 
compensation and benefits previously 
paid or awarded. The appropriate 
allocation may be different for different 
positions and for different employees, 
but generally, in the case of an executive 
or other senior level position a 
significant portion of the overall 
compensation should be long-term 
compensation that aligns the interest of 
the employee with the interests of 
shareholders and taxpayers. 

(iv) Performance-based 
compensation. An appropriate portion 
of the compensation should be 
performance-based over a relevant 
performance period. Performance-based 
compensation should be determined 
through tailored metrics that encompass 
individual performance and/or the 
performance of the TARP recipient or a 
relevant business unit taking into 
consideration specific business 
objectives. Performance metrics may 
relate to employee compliance with 
relevant corporate policies. In addition, 
the likelihood of meeting the 
performance metrics should not be so 
great that the arrangement fails to 
provide an adequate incentive for the 
employee to perform, and performance 
metrics should be measurable, 
enforceable, and actually enforced if not 
met. The appropriate allocation and the 
appropriate performance metrics may be 
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different for different positions and for 
different employees, but generally a 
significant portion of total 
compensation should be performance- 
based compensation, and generally that 
portion should be greater for positions 
that exercise higher levels of 
responsibility. 

(v) Comparable structures and 
payments. The compensation structure, 
and amount payable where applicable, 
should be consistent with, and not 
excessive, taking into account 
compensation structures and amounts 
for persons in similar positions or roles 
at similar entities that are similarly 
situated, including, as applicable, 
entities competing in the same markets 
and similarly situated entities that are 
financially distressed or that are 
contemplating or undergoing 
reorganization. 

(vi) Employee contribution to TARP 
recipient value. The compensation 
structure, and amount payable where 
applicable, should reflect the current or 
prospective contributions of an 
employee to the value of the TARP 
recipient, taking into account multiple 
factors such as revenue production, 
specific expertise, compliance with 
company policy and regulation 
(including risk management), and 
corporate leadership, as well as the role 
the employee may have had with 
respect to any change in the financial 
health or competitive position of the 
TARP recipient. 

(2) Further guidance. The Secretary 
reserves the discretion to modify or 
amend the foregoing principles through 
notice, announcement or other generally 
applicable guidance, provided that such 
guidance shall apply only prospectively 
from its date of publication and shall 
not provide a basis for reconsideration 
of a determination of the Special Master, 
except as the Special Master deems 
appropriate in light of such 
modification or amendment. 

(c) Special Master determinations— 
(1) Initial determinations. The Special 
Master shall provide an initial 
determination in writing, within 60 
days of the receipt of a substantially 
complete submission, setting forth the 
facts and analysis that formed the basis 
for the determination. The TARP 

recipient shall have 30 days to request 
in writing that the Special Master 
reconsider the initial determination. 
The request for reconsideration must 
specify a factual error or relevant new 
information not previously considered, 
and must demonstrate that such error or 
lack of information resulted in a 
material error in the initial 
determination. The Special Master must 
provide a final determination in writing 
within 30 days, setting forth the facts 
and analysis that formed the basis for 
the determination. If a TARP recipient 
does not request reconsideration within 
30 days, the initial determination shall 
be treated as a final determination. 

(2) Final determinations. In the case 
of any final determination that the 
TARP recipient is required to receive, 
the final determination of the Special 
Master shall be final and binding and 
treated as the determination of the 
Treasury. 

(3) Advisory Opinions. An advisory 
opinion of the Special Master shall not 
be binding upon any TARP recipient or 
employee, but may be relied upon by a 
TARP recipient or employee if the 
advisory opinion applies to the TARP 
recipient and the employee and the 
TARP recipient and employee comply 
in all respects with the advisory 
opinion. 

(d) Submissions to the Special 
Master—(1) Submission procedures. 
Submissions to the Special Master may 
be made under such procedures as the 
Special Master shall determine. The 
Special Master may reserve the right to 
request further information at any time 
and a submission shall not be treated as 
substantially complete unless the 
Special Master has so designated. 

(2) Disclosure procedures. Materials 
submitted to the Special Master and the 
initial and final determinations of the 
Special Master are subject to disclosure 
under the standards provided in the 
Freedom of Information Act (FOIA, (5 
U.S.C. 552 et seq.)). In addition, the 
final determinations of the Special 
Master shall be disclosed to the public. 
The Special Master shall promulgate 
procedures for ensuring that disclosed 
materials have been subject to 
appropriate redaction to protect 
personal privacy, privileged or 

confidential commercial or financial 
information or other appropriate 
redactions permissible under the FOIA, 
which may include a procedure for the 
person or entity making the submission 
to request redactions and to review and 
request reconsideration of any proposed 
redactions before such redacted 
materials are released. 

§ 30.17 Q–17: How do the effective date 
provisions apply with respect to the 
requirements under section 111 of EESA? 

(a) General rule. The requirements 
under this part with respect to sections 
111(b), 111(c), 111(d) and 111(f) are 
effective upon June 15, 2009. The 
guidance under this part with respect to 
those sections supersedes any previous 
guidance applicable to a TARP recipient 
to the extent that guidance is 
inconsistent with those requirements, 
but supersedes that guidance only as of 
June 15, 2009. To the extent previous 
contractual provisions are not 
inconsistent with ARRA or the guidance 
under this part, those contractual 
provisions remain in effect and continue 
to apply in accordance with their terms. 

(b) Bonus payment limitation. The 
bonus payment limitation provision 
under § 30.10 (Q–10) of this part does 
not apply to bonus payments paid or 
accrued by TARP recipients or their 
employees before June 15, 2009. Certain 
bonus payments may relate to a service 
period beginning before and ending 
after June 15, 2009. In these 
circumstances, the employee will not be 
treated as having accrued the bonus 
payment on or after June 15, 2009 if the 
bonus payment is at least reduced to 
reflect the portion of the service period 
that occurs after June 15, 2009. If the 
employee is an SEO or most highly 
compensated employee at the time the 
net bonus payment after such reduction 
would otherwise be paid, the amount 
still may not be paid until such time as 
bonus payments to that employee are 
permitted. 

Andrew Mayock, 
Executive Secretary. 
[FR Doc. E9–13868 Filed 6–12–09; 8:45 am] 

BILLING CODE 4810–25–P 

VerDate Nov<24>2008 16:51 Jun 12, 2009 Jkt 217001 PO 00000 Frm 00031 Fmt 4701 Sfmt 4700 E:\FR\FM\15JNR3.SGM 15JNR3m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
66

 w
ith

 R
U

LE
S

3

E50



63990 Federal Register / Vol. 74, No. 233 / Monday, December 7, 2009 / Rules and Regulations 

constitute major Federal actions within 
the meaning of section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4332(2)(C) et seq). 

Paperwork Reduction Act 

This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

Regulatory Flexibility Act 

The Department of the Interior 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal, 
which is the subject of this rule, is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. In 
making the determination as to whether 
this rule would have a significant 
economic impact, the Department relied 
upon the data and assumptions for the 
counterpart Federal regulations. 

Small Business Regulatory Enforcement 
Fairness Act 

This rule is not a major rule under 5 
U.S.C. 804(2), of the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: 

a. Does not have an annual effect on 
the economy of $100 million. 

b. Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions. 

c. Does not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S. based enterprises to 
compete with foreign-based enterprises. 

This determination is based upon the 
fact that the State submittal which is the 
subject of this rule is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation was not considered a major 
rule. 

Unfunded Mandates 
This rule will not impose an 

unfunded Mandate on State, local, or 
Tribal governments or the private sector 
of $100 million or more in any given 
year. This determination is based upon 

the fact that the State submittal, which 
is the subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation did not impose an unfunded 
mandate. 

List of Subjects in 30 CFR Part 944 

Intergovernmental relations, Surface 
mining, Underground mining. 

Dated: September 18, 2009. 
Allen D. Klein, 
Regional Director, Western Region. 

■ For the reasons set out in the 
preamble, 30 CFR part 944 is amended 
as set forth below: 

PART 944—UTAH 

■ 1. The authority citation for part 944 
continues to read as follows: 

Authority: 30 U.S.C. 1201 et seq. 

■ 2. Section 944.15 is amended in the 
table by adding a new entry in 
chronological order by ‘‘Date of Final 
Publication’’ to read as follows: 

§ 944.15 Approval of Utah regulatory 
program amendments. 

* * * * * 

Original amendment 
submission date Date of final publication Citation/description 

.

* * * * * * * .
May 19, 2009 ................................. December 7, 2009 ......................... UCA § 40–10–11, 40–10–17/Deletion of repeal dates for remining pro-

visions. 

[FR Doc. E9–29108 Filed 12–4–09; 8:45 am] 
BILLING CODE 4310–05–P 

DEPARTMENT OF THE TREASURY 

31 CFR Part 30 

RIN 1505–AC09 

TARP Standards for Compensation 
and Corporate Governance 

AGENCY: Domestic Finance, Treasury. 
ACTION: Interim final rule; correction. 

SUMMARY: This document contains 
corrections to the preamble of an 
interim final rule that was published in 
the Federal Register on Monday, June 
15, 2009 (74 FR 28394), relating to 
certain standards for compensation and 
corporate governance applicable to 
financial institutions receiving funds 
under the Troubled Assets Relief 
Program (TARP). 

FOR FURTHER INFORMATION CONTACT: 
Office of Domestic Finance, Treasury 
(202) 927–6618 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The interim final rule the preamble of 
which is subject to these corrections is 
under section 111 of the Emergency 
Economic Stabilization Act of 2008, as 
amended. 

Need for Correction 

As published, the preamble to the 
interim final rule contains errors that 
may prove to be misleading and are in 
need of correction. 

Correction of Publication 

Accordingly, the publication of the 
interim final rule, which was the subject 
of FR Doc. E9–13868, published on June 
15, 2009 (74 FR 28394), is corrected as 
follows: 

1. On page 28399, column 3, in the 
preamble under the heading 
SUPPLEMENTARY INFORMATION, the first 
paragraph, line 26 the language ‘‘Section 
30.10 (Q–10) of the Interim Final Rule 
states that TARP recipients will be 
subject during the TARP period to the 
bonus limitation requirements based on 
the total amount of financial assistance 
outstanding under the TARP.’’ is 
corrected to read ‘‘Section 30.10 (Q–10) 
of the Interim Final Rule states that 
TARP recipients will be subject during 
the TARP period to the bonus limitation 
requirements based on the gross amount 
of all financial assistance provided to 
the TARP recipient, valued at the time 
the financial assistance was received.’’ 

2. On page 28403, column 2, in the 
preamble under the heading 
Supplementary Information, the 
carryover paragraph, line 33 the 
language ‘‘(15) certain employees named 
in the certification are the SEOs and 
most highly compensated employees for 

VerDate Nov<24>2008 12:44 Dec 04, 2009 Jkt 220001 PO 00000 Frm 00040 Fmt 4700 Sfmt 4700 E:\FR\FM\07DER1.SGM 07DER1er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 R
U

LE
S

E51



63991 Federal Register / Vol. 74, No. 233 / Monday, December 7, 2009 / Rules and Regulations 

the current fiscal year based on their 
compensation during the prior fiscal 
year;’’ is corrected to read ‘‘(15) an 
accurate list of the employees who are 
the SEOs and most highly compensated 
employees for the current fiscal year has 
been provided to the Treasury;’’. 

Dated: November 30, 2009. 
Herbert M. Allison, Jr., 
Assistant Secretary for Financial Stability. 
[FR Doc. E9–29026 Filed 12–4–09; 8:45 am] 
BILLING CODE 4810–25–P 

DEPARTMENT OF THE TREASURY 

31 CFR Part 30 

RIN 1505–AC09 

TARP Standards for Compensation 
and Corporate Governance; Correction 

AGENCY: Domestic Finance, Treasury. 
ACTION: Correcting amendments. 

SUMMARY: This document contains 
corrections to an interim final rule that 
was published in the Federal Register 
on Monday, June 15, 2009. The rule 
relates to certain standards for 
compensation and corporate governance 
applicable to financial institutions 
receiving funds under the Troubled 
Asset Relief Program (TARP). 
DATES: Effective date: December 7, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Office of Domestic Finance, Treasury 
(202) 927–6618 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

Background 

On June 15, 2009, Treasury published 
an interim final rule (74 FR 29394) 
entitled TARP Standards for 
Compensation and Corporate 
Governance. The interim final rule 
implemented certain provisions of 
section 111 of the Emergency Economic 
Stabilization Act of 2008, as amended 
(12 U.S.C. 5221) (EESA), which directs 
Treasury to establish executive 
compensation and corporate governance 
standards for entities receiving financial 
assistance under the TARP. This 
document makes several technical 
amendments to that interim final rule. 

Need for Correction 

As published, the interim final rule 
contains errors that may prove to be 
misleading and are in need of 
correction. Section 30.1 of the interim 
final rule contained definitions 
applicable for purposes of the interim 
final rule. The definition of ‘‘most 
highly compensated employee’’ had 
provided that, for purposes of 
identifying a most highly compensated 

employee, senior executive officers 
(SEOs) were excluded. If this definition 
were applied literally with respect to 
Sections 30.10(b)(1)(i) and (ii), the 
definition would have the effect of 
exempting SEOs from the bonus 
limitations applicable to certain most 
highly compensated employees. Such a 
result would be contrary to the intent of 
the regulation and the language of 
EESA. Accordingly, this provision is 
corrected to provide that the terms 
‘‘most highly compensated employee’’ 
or ‘‘most highly compensated 
employees’’ mean the employee or 
employees of the TARP recipient whose 
annual compensation is determined to 
be the highest among all employees of 
the TARP recipient, provided that, 
solely for purposes of identifying the 
employees who are subject to any rule 
applicable to both the SEOs and one or 
more of the most highly compensated 
employees of the TARP recipient, SEOs 
of the TARP recipient are excluded 
when identifying the most highly 
compensated employee(s). So, for 
instance, if a provision is applicable 
only to the most highly compensated 
employee of the TARP recipient, the 
most highly compensated employee of 
the TARP recipient is subject to the 
provision regardless of whether the 
employee is also a SEO. In contrast, if 
a provision is applicable to the SEOs 
and a certain number of the most highly 
compensated employees of the TARP 
recipient, the SEOs (because they are 
already subject to the provision) are 
excluded for purposes of determining 
the most highly compensated employees 
that are also subject to the provision. 

Section 30.2 of the interim final rule 
provides that the requirements of 
section 111(c) (generally relating to the 
establishment and maintenance of an 
independent compensation committee 
and that committee’s review of 
employee compensation plans, as well 
as the establishment of a company-wide 
excessive and luxury expenditures 
policy) apply through the last day of the 
TARP period for recipients with an 
obligation, and through the last day of 
the recipient’s fiscal year including the 
sunset date (which is the date on which 
the authorities provided under EESA 
section 101 and 102 terminate, pursuant 
to EESA section 120, taking into account 
any extensions pursuant to EESA 
section 120(b)) for recipients that never 
had an obligation. However, the interim 
final rule erroneously stated that the 
requirements apply through the later of 
these dates. Because only one of these 
dates is potentially applicable to any 
specific TARP recipient, the ‘‘later of’’ 
language is inoperative, but may render 

the provision confusing. Accordingly, 
Section 30.2 is revised to more clearly 
state the applicable time periods. 

Section 30.13 of the interim final rule, 
relating to the requirement to permit a 
shareholder vote to approve certain 
executive compensation, is clarified to 
provide that TARP recipients must 
comply with the rules and regulations 
promulgated by the Securities and 
Exchange Commission (SEC) with 
respect to that requirement, but only to 
the extent the rules and regulations are 
applicable to the TARP recipient. 
Accordingly, a TARP recipient that is 
not subject to those rules because, for 
example, the TARP recipient is not 
required to register any securities with 
the SEC, is not required to permit such 
a vote. 

Section 30.15 of the interim final rule, 
relating to certain certifications that the 
principal executive officer and the 
principal financial officer must provide, 
is revised to provide that the 
certification must state that the TARP 
recipient has provided the Treasury 
Department a complete and accurate list 
of the SEOs and the twenty next most 
highly compensated employees for the 
current fiscal year, with the non-SEOs 
ranked in descending order of level of 
annual compensation. Accordingly, a 
list of the names of the SEOs and the 
twenty next most highly compensated 
employees is not required to be 
provided in the certification, but may be 
provided separately. Section 30.15 is 
also corrected so that the model 
certification language reflects the 
deadlines set forth elsewhere in the 
regulation, and to correct certain cross- 
references. 

Procedural Matters 
The June 15, 2009 interim final rule 

was promulgated pursuant to EESA, as 
amended, which provides for authority 
and facilities that the Secretary of the 
Treasury can use immediately to restore 
liquidity and stability to the financial 
system of the United States. Because of 
exigencies in the financial markets and 
to encourage entities to choose or 
continue to participate in the TARP, 
Treasury issued the interim final rule 
without prior notice and comment and 
without a delayed effective date 
pursuant to 5 U.S.C. 553(b)(B) and 
(d)(3). Treasury invited interested 
members of the public to submit 
comments on the rule and will carefully 
consider all comments in developing a 
final rule. The comment period for the 
interim final rule closed on August 14, 
2009. 

This document makes technical 
amendments to the Code of Federal 
Regulations that do not otherwise 
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the current fiscal year based on their 
compensation during the prior fiscal 
year;’’ is corrected to read ‘‘(15) an 
accurate list of the employees who are 
the SEOs and most highly compensated 
employees for the current fiscal year has 
been provided to the Treasury;’’. 

Dated: November 30, 2009. 
Herbert M. Allison, Jr., 
Assistant Secretary for Financial Stability. 
[FR Doc. E9–29026 Filed 12–4–09; 8:45 am] 
BILLING CODE 4810–25–P 

DEPARTMENT OF THE TREASURY 

31 CFR Part 30 

RIN 1505–AC09 

TARP Standards for Compensation 
and Corporate Governance; Correction 

AGENCY: Domestic Finance, Treasury. 
ACTION: Correcting amendments. 

SUMMARY: This document contains 
corrections to an interim final rule that 
was published in the Federal Register 
on Monday, June 15, 2009. The rule 
relates to certain standards for 
compensation and corporate governance 
applicable to financial institutions 
receiving funds under the Troubled 
Asset Relief Program (TARP). 
DATES: Effective date: December 7, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Office of Domestic Finance, Treasury 
(202) 927–6618 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

Background 

On June 15, 2009, Treasury published 
an interim final rule (74 FR 29394) 
entitled TARP Standards for 
Compensation and Corporate 
Governance. The interim final rule 
implemented certain provisions of 
section 111 of the Emergency Economic 
Stabilization Act of 2008, as amended 
(12 U.S.C. 5221) (EESA), which directs 
Treasury to establish executive 
compensation and corporate governance 
standards for entities receiving financial 
assistance under the TARP. This 
document makes several technical 
amendments to that interim final rule. 

Need for Correction 

As published, the interim final rule 
contains errors that may prove to be 
misleading and are in need of 
correction. Section 30.1 of the interim 
final rule contained definitions 
applicable for purposes of the interim 
final rule. The definition of ‘‘most 
highly compensated employee’’ had 
provided that, for purposes of 
identifying a most highly compensated 

employee, senior executive officers 
(SEOs) were excluded. If this definition 
were applied literally with respect to 
Sections 30.10(b)(1)(i) and (ii), the 
definition would have the effect of 
exempting SEOs from the bonus 
limitations applicable to certain most 
highly compensated employees. Such a 
result would be contrary to the intent of 
the regulation and the language of 
EESA. Accordingly, this provision is 
corrected to provide that the terms 
‘‘most highly compensated employee’’ 
or ‘‘most highly compensated 
employees’’ mean the employee or 
employees of the TARP recipient whose 
annual compensation is determined to 
be the highest among all employees of 
the TARP recipient, provided that, 
solely for purposes of identifying the 
employees who are subject to any rule 
applicable to both the SEOs and one or 
more of the most highly compensated 
employees of the TARP recipient, SEOs 
of the TARP recipient are excluded 
when identifying the most highly 
compensated employee(s). So, for 
instance, if a provision is applicable 
only to the most highly compensated 
employee of the TARP recipient, the 
most highly compensated employee of 
the TARP recipient is subject to the 
provision regardless of whether the 
employee is also a SEO. In contrast, if 
a provision is applicable to the SEOs 
and a certain number of the most highly 
compensated employees of the TARP 
recipient, the SEOs (because they are 
already subject to the provision) are 
excluded for purposes of determining 
the most highly compensated employees 
that are also subject to the provision. 

Section 30.2 of the interim final rule 
provides that the requirements of 
section 111(c) (generally relating to the 
establishment and maintenance of an 
independent compensation committee 
and that committee’s review of 
employee compensation plans, as well 
as the establishment of a company-wide 
excessive and luxury expenditures 
policy) apply through the last day of the 
TARP period for recipients with an 
obligation, and through the last day of 
the recipient’s fiscal year including the 
sunset date (which is the date on which 
the authorities provided under EESA 
section 101 and 102 terminate, pursuant 
to EESA section 120, taking into account 
any extensions pursuant to EESA 
section 120(b)) for recipients that never 
had an obligation. However, the interim 
final rule erroneously stated that the 
requirements apply through the later of 
these dates. Because only one of these 
dates is potentially applicable to any 
specific TARP recipient, the ‘‘later of’’ 
language is inoperative, but may render 

the provision confusing. Accordingly, 
Section 30.2 is revised to more clearly 
state the applicable time periods. 

Section 30.13 of the interim final rule, 
relating to the requirement to permit a 
shareholder vote to approve certain 
executive compensation, is clarified to 
provide that TARP recipients must 
comply with the rules and regulations 
promulgated by the Securities and 
Exchange Commission (SEC) with 
respect to that requirement, but only to 
the extent the rules and regulations are 
applicable to the TARP recipient. 
Accordingly, a TARP recipient that is 
not subject to those rules because, for 
example, the TARP recipient is not 
required to register any securities with 
the SEC, is not required to permit such 
a vote. 

Section 30.15 of the interim final rule, 
relating to certain certifications that the 
principal executive officer and the 
principal financial officer must provide, 
is revised to provide that the 
certification must state that the TARP 
recipient has provided the Treasury 
Department a complete and accurate list 
of the SEOs and the twenty next most 
highly compensated employees for the 
current fiscal year, with the non-SEOs 
ranked in descending order of level of 
annual compensation. Accordingly, a 
list of the names of the SEOs and the 
twenty next most highly compensated 
employees is not required to be 
provided in the certification, but may be 
provided separately. Section 30.15 is 
also corrected so that the model 
certification language reflects the 
deadlines set forth elsewhere in the 
regulation, and to correct certain cross- 
references. 

Procedural Matters 
The June 15, 2009 interim final rule 

was promulgated pursuant to EESA, as 
amended, which provides for authority 
and facilities that the Secretary of the 
Treasury can use immediately to restore 
liquidity and stability to the financial 
system of the United States. Because of 
exigencies in the financial markets and 
to encourage entities to choose or 
continue to participate in the TARP, 
Treasury issued the interim final rule 
without prior notice and comment and 
without a delayed effective date 
pursuant to 5 U.S.C. 553(b)(B) and 
(d)(3). Treasury invited interested 
members of the public to submit 
comments on the rule and will carefully 
consider all comments in developing a 
final rule. The comment period for the 
interim final rule closed on August 14, 
2009. 

This document makes technical 
amendments to the Code of Federal 
Regulations that do not otherwise 
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impose or amend any requirements. 
Accordingly, Treasury finds that it 
would be contrary to the public interest, 
pursuant to 5 U.S.C. 553(b)(B), to delay 
the issuance of these technical 
amendments pending an opportunity for 
public comment and good cause exists 
to dispense with this requirement. For 
the same reasons, pursuant to 5 U.S.C. 
553(d)(3), Treasury has determined that 
there is good cause for the amendments 
to become effective immediately upon 
publication. 

This document is not a ‘‘significant 
regulatory action’’ subject to review by 
the Office of Management and Budget 
under Executive Order 12866, entitled 
Regulatory Planning and Review. 

The Regulatory Flexibility Act (RFA) 
(5 U.S.C. 601 et seq.) generally requires 
an agency to prepare a regulatory 
flexibility analysis of any rule subject to 
notice and comment rulemaking 
requirements under the Administrative 
Procedure Act or any other statute 
unless the agency certifies that the rule 
will not have a significant impact on a 
substantial number of small entities. 
Because no notice of proposed 
rulemaking is required, the provisions 
of the Regulatory Flexibility Act do not 
apply. 

List of Subjects in 31 CFR Part 30 
Executive compensation, Troubled 

assets. 
■ Accordingly, 31 CFR part 30 is 
corrected by making the following 
correcting amendments: 

PART 30—TARP STANDARDS FOR 
COMPENSATION AND CORPORATE 
GOVERNANCE 

■ 1. The authority citation for part 30 
continues to read as follows: 

Authority: 12 U.S.C. 5221; 31 U.S.C. 321. 

■ 2. In § 30.1, revise paragraph (1) of the 
definition of ‘‘most highly compensated 
employee’’ to read as follows: 

§ 30.1 Q–1: What definitions apply in this 
part? 
* * * * * 

Most highly compensated employee. 
(1) In general. The terms ‘‘most highly 
compensated employee’’ or ‘‘most 
highly compensated employees’’ mean 
the employee or employees of the TARP 
recipient whose annual compensation is 
determined to be the highest among all 
employees of the TARP recipient, 
provided that, solely for purposes of 
identifying the employees who are 
subject to any rule applicable to both 
the SEOs and one or more of the most 
highly compensated employees of the 
TARP recipient, SEOs of the TARP 
recipient are excluded when identifying 

the most highly compensated 
employee(s). For this purpose, a former 
employee who is no longer employed as 
of the first date of the relevant fiscal 
year of the TARP recipient is not a most 
highly compensated employee unless it 
is reasonably anticipated that such 
employee will return to employment 
with the TARP recipient during such 
fiscal year. 
* * * * * 

■ 3. In § 30.2, revise the second sentence 
to read as follows: 

§ 30.2 Q–2: To what entities does this part 
apply? 

* * * For a TARP recipient that has 
had an obligation to the Federal 
government arising from financial 
assistance provided under the TARP, 
and no further financial assistance 
under the TARP, the requirements of 
section 111(c) (including portions of 
§ 30.4 (Q–4), § 30.5 (Q–5) and § 30.7 (Q– 
7), as applicable) and section 111(d) 
(§ 30.12 (Q–12)) apply through the last 
day of the period during which that 
obligation remains outstanding; for a 
TARP recipient that has never had an 
obligation to the Federal government 
arising from financial assistance 
provided under the TARP, the 
requirements of section 111(c) 
(including portions of § 30.4 (Q–4), 
§ 30.5 (Q–5) and § 30.7 (Q–7), as 
applicable) and section 111(d) (§ 30.12 
(Q–12)) apply through the last day of the 
TARP recipient’s fiscal year including 
the sunset date. * * * 

■ 4. Revise § 30.13 to read as follows: 

§ 30.13 Q–13: What actions are necessary 
for a TARP recipient to comply with section 
111(e) of EESA (the shareholder resolution 
on executive compensation requirement)? 

As provided in section 111(e) of 
EESA, any proxy or consent or 
authorization for an annual or other 
meeting of the shareholders of any 
TARP recipient that occurs during the 
TARP period must permit a separate 
shareholder vote to approve the 
compensation of executives, as required 
to be disclosed pursuant to the Federal 
securities laws (including the 
compensation discussion and analysis, 
the compensation tables, and any 
related material). To meet this standard, 
a TARP recipient must comply with any 
rules, regulations, or guidance 
promulgated by the SEC that are 
applicable to the TARP recipient. 

■ 5. In § 30.15, revise the first sentence 
of paragraph (a)(5), Appendix A, 
paragraphs (i), (ii), (iii), (ix), (xi) and 
(xv) and Appendix B, paragraphs (ii), 
(iii), (ix), (xi) and (xv) to read as follows: 

§ 30.15 Q–15: What actions are necessary 
for a TARP recipient to comply with the 
certification requirements of section 
111(b)(4) of EESA? 

* * * * * 
(a) * * * 
(5) Application to private TARP 

recipients. The rules provided in this 
section are also applicable to TARP 
recipients that do not have securities 
registered with the SEC pursuant to the 
Federal securities laws, except that the 
certifications under Appendix A, 
paragraph (x) and Appendix B, 
paragraph (x) of this section are not 
required for such TARP recipients. 
* * * 
* * * * * 

Appendix A to § 30.15—Model 
Certification for First Fiscal Year 
Certification 

* * * * * 
(i) The compensation committee of 

[identify TARP recipient] has discussed, 
reviewed, and evaluated with senior risk 
officers at least every six months during the 
period beginning on the later of September 
14, 2009, or ninety days after the closing date 
of the agreement between the TARP recipient 
and Treasury and ending with the last day of 
the TARP recipient’s fiscal year containing 
that date (the applicable period), the senior 
executive officer (SEO) compensation plans 
and the employee compensation plans and 
the risks these plans pose to [identify TARP 
recipient]; 

(ii) The compensation committee of 
[identify TARP recipient] has identified and 
limited during the applicable period any 
features of the SEO compensation plans that 
could lead SEOs to take unnecessary and 
excessive risks that could threaten the value 
of [identify TARP recipient], and during that 
same applicable period has identified any 
features of the employee compensation plans 
that pose risks to [identify TARP recipient] 
and has limited those features to ensure that 
[identify TARP recipient] is not 
unnecessarily exposed to risks; 

(iii) The compensation committee has 
reviewed, at least every six months during 
the applicable period, the terms of each 
employee compensation plan and identified 
any features of the plan that could encourage 
the manipulation of reported earnings of 
[identify TARP recipient] to enhance the 
compensation of an employee, and has 
limited any such features; 

* * * * * 
(ix) The board of directors of [identify 

TARP recipient] has established an excessive 
or luxury expenditures policy, as defined in 
the regulations and guidance established 
under section 111 of EESA, by the later of 
September 14, 2009, or ninety days after the 
closing date of the agreement between the 
TARP recipient and Treasury; this policy has 
been provided to Treasury and its primary 
regulatory agency; [identify TARP recipient] 
and its employees have complied with this 
policy during the applicable period; and any 
expenses that, pursuant to this policy, 
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required approval of the board of directors, 
a committee of the board of directors, an 
SEO, or an executive officer with a similar 
level of responsibility were properly 
approved; 

* * * * * 
(xi) [Identify TARP recipient] will disclose 

the amount, nature, and justification for the 
offering during the period beginning on the 
later of the closing date of the agreement 
between the TARP recipient and Treasury or 
June 15, 2009 and ending with the last day 
of the TARP recipient’s fiscal year containing 
that date of any perquisites, as defined in the 
regulations and guidance established under 
section 111 of EESA, whose total value 
exceeds $25,000 for any employee who is 
subject to the bonus payment limitations 
identified in paragraph (viii); 

* * * * * 
(xv) [Identify TARP recipient] has 

submitted to Treasury a complete and 
accurate list of the SEOs and the twenty next 
most highly compensated employees for the 
current fiscal year and the most recently 
completed fiscal year, with the non-SEOs 
ranked in descending order of level of annual 
compensation, and with the name, title, and 
employer of each SEO and most highly 
compensated employee identified; and[.] 

* * * * * 

Appendix B to § 30.15—Model 
Certification for Years Following First 
Fiscal Year Certification 

* * * * * 
(ii) The compensation committee of 

[identify TARP recipient] has identified and 
limited during any part of the most recently 
completed fiscal year that was a TARP period 
any features of the SEO compensation plans 
that could lead SEOs to take unnecessary and 
excessive risks that could threaten the value 
of [identify TARP recipient] and has 
identified any features of the employee 
compensation plans that pose risks to 
[identify TARP recipient] and has limited 
those features to ensure that [identify TARP 
recipient] is not unnecessarily exposed to 
risks; 

(iii) The compensation committee has 
reviewed, at least every six months during 
any part of the most recently completed fiscal 
year that was a TARP period, the terms of 
each employee compensation plan and 
identified any features of the plan that could 
encourage the manipulation of reported 
earnings of [identify TARP recipient] to 
enhance the compensation of an employee, 
and has limited any such features; 

* * * * * 
(ix) [Identify TARP recipient] and its 

employees have complied with the excessive 
or luxury expenditures policy, as defined in 
the regulations and guidance established 
under section 111 of EESA, during any part 
of the most recently completed fiscal year 
that was a TARP period; and any expenses 
that, pursuant to the policy, required 
approval of the board of directors, a 
committee of the board of directors, an SEO, 
or an executive officer with a similar level of 
responsibility were properly approved; 

* * * * * 

(xi) [Identify TARP recipient] will disclose 
the amount, nature, and justification for the 
offering, during any part of the most recently 
completed fiscal year that was a TARP 
period, of any perquisites, as defined in the 
regulations and guidance established under 
section 111 of EESA, whose total value 
exceeds $25,000 for any employee who is 
subject to the bonus payment limitations 
identified in paragraph (viii); 

* * * * * 
(xv) [Identify TARP recipient] has 

submitted to Treasury a complete and 
accurate list of the SEOs and the twenty next 
most highly compensated employees for the 
current fiscal year, with the non-SEOs ranked 
in descending order of level of annual 
compensation, and with the name, title, and 
employer of each SEO and most highly 
compensated employee identified; and’’. 

* * * * * 
Dated: November 30, 2009. 

Herbert M. Allison, Jr., 
Assistant Secretary for Financial Stability. 
[FR Doc. E9–29027 Filed 12–4–09; 8:45 am] 
BILLING CODE 4810–25–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R02–OAR–2009–0638; FRL–9088–8] 

Determinations of Attainment of the 
One-Hour and Eight-Hour Ozone 
Standards for Various Ozone 
Nonattainment Areas in New Jersey 
and Upstate New York 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: The EPA is determining that 
various ozone nonattainment areas in 
New York and New Jersey have attained 
the one-hour and eight-hour National 
Ambient Air Quality Standards 
(NAAQS) for ozone. For the one-hour 
standard, the areas are the Atlantic City 
and Warren County areas in New Jersey 
and the Albany-Schenectady-Troy, 
Buffalo-Niagara Falls, Essex County, 
Jefferson County, and Poughkeepsie 
areas in New York. For the 1997 eight- 
hour standard, the areas are Buffalo- 
Niagara Falls, Jamestown, Poughkeepsie 
and Essex County in New York. These 
determinations are based upon certified 
ambient air monitoring data that show 
each area has monitored attainment of 
ozone NAAQS based on complete, 
quality-assured ambient air monitoring 
data for the three-year period ending in 
2008. These data demonstrate that the 
one-hour and eight-hour ozone 
standards have been attained in these 
areas. These areas that have attained the 
one-hour standard have completed their 

progress toward achieving the one-hour 
health standard. For the areas that have 
attained the eight-hour standard, the 
requirements for the State to submit 
certain reasonable further progress 
plans, attainment demonstrations, 
contingency measures and any other 
planning requirements of the Clean Air 
Act related to attainment of the ozone 
standards are suspended for as long as 
the areas continue to attain the eight- 
hour ozone standard. These 
determinations of attainment are not 
redesignations of these areas to 
attainment. Redesignations must meet 
additional requirements, including an 
approved plan to maintain compliance 
with the air quality standard for ten 
years after redesignation. In addition, 
preliminary data for 2009 show that 
these areas continue to attain the 
standard. 

DATES: Effective Date: This rule is 
effective on January 6, 2010. 
ADDRESSES: EPA has established a 
docket for this action under Docket 
Identification No. EPA–R02–OAR– 
2008–0638. All documents in the docket 
are listed on the http:// 
www.regulations.gov Web site. Although 
listed in the index, some information is 
not publicly available, i.e., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically through http:// 
www.regulations.gov or in hard copy at 
the Air Programs Branch, U.S. 
Environmental Protection Agency, 
Region 2, 290 Broadway, 25th Floor, 
New York, New York 10007–1866. To 
make your visit as productive as 
possible, contact the person listed in the 
FOR FURTHER INFORMATION CONTACT 
section to schedule your inspection. The 
Regional Office’s official hours of 
business are Monday through Friday, 
8:30 to 4:30, excluding legal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Robert F. Kelly, Air Programs Branch, 
Environmental Protection Agency, 
Region 2, 290 Broadway, 25th Floor, 
New York, New York 10007–1866, 
telephone number (212) 637–4249, fax 
number (212) 637–3901, e-mail 
kelly.bob@epa.gov. 

SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. EPA’s Action 
II. The Effect of EPA’s Action 
III. Final Action 
IV. Statutory and Executive Order Reviews 
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Frequently Asked Questions (FAQs) 
Troubled Asset Relief Program (TARP) Standards for 

Compensation and Corporate Governance 
 
Section 111 of the Emergency Economic Stabilization Act of 2008 (EESA), as amended by the 
American Recovery and Reinvestment Act of 2009 (ARRA), prescribes certain standards for 
compensation and corporate governance for recipients of financial assistance under the TARP. 
On June 15, 2009, the Treasury Department published an Interim Final Rule under section 111 of 
EESA, setting forth the applicable compensation and corporate governance standards (see 74 
Fed. Reg. 28,394 (June 15, 2009)).   
 
This guidance responds to certain questions frequently asked by affected TARP recipients, and 
highlights and explains the technical corrections to the Interim Final Rule published in 
conjunction with this guidance. 
 
1.  How do the requirements of the Interim Final Rule apply with respect to an obligation 
that arises and is extinguished on the same day?  
 
With respect to an obligation that arises and is extinguished on the same day (for example, if a 
senior debt instrument issued in satisfaction of section 113(d) of EESA is extinguished 
immediately upon the closing of the transaction), a TARP recipient is treated as having received 
financial assistance in the form of an obligation to the Federal government, but is treated as 
having no TARP period and a period during which the obligation was outstanding of zero days.  
Thus, the requirements of the Interim Final Rule that apply only during the TARP period, or the 
period during which an obligation remains outstanding, would not apply to the TARP recipient.  
 
2.  Section 30.11(b) (Q-11) of the Interim Final Rule sets forth certain requirements with 
respect to the disclosure of perquisites, and Section 30.11(c) (Q-11) of the Interim Final 
Rule sets forth requirements with respect to the disclosure of services of compensation 
consultants.  For what periods do these requirements apply? 
 
Section 30.11(b) requires that TARP recipients annually disclose during the TARP period any 
perquisite whose total value for the TARP recipient’s fiscal year exceeds $25,000 for any SEO or 
most highly compensated employee that is subject to paragraph (a) of §30.10 (Q-10).  This 
disclosure must include a narrative description of the amount and nature of these perquisites, the 
recipient of the perquisites, and a justification for offering the perquisites, and must be provided 
to Treasury and to the TARP recipient’s primary regulatory agency within 120 days of the 
completion of a fiscal year any part of which is a TARP period. 
 
Section 30.11(c) requires that the compensation committee of the TARP recipient provide 
annually a narrative description of whether the TARP recipient, the board of directors of the 
TARP recipient, or the compensation committee has engaged a compensation consultant; and all 
types of services, including non-compensation related services, the compensation consultants or 
any of its affiliates provided to the TARP recipient.  This disclosure must be provided to 
Treasury and to the TARP recipient’s primary regulatory agency within 120 days of the 
completion of a fiscal year any part of which is a TARP period. 
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These disclosure requirements apply only during the TARP period.  Thus, for example, a TARP 
recipient that had no TARP period (for example, for the reasons given in FAQ 1 above) would 
not be subject to these requirements. 
 
3.  For a TARP recipient to comply with the certification requirements of section 111(b)(4) 
of EESA and §30.15 (Q-15) of the Interim Final Rule, what periods must be covered by the 
certifications? 
 
Under §30.15 (Q-15), the principal executive officer (PEO) and principal financial officer (PFO) 
of each TARP recipient must certify compliance with section 111 of EESA as implemented by 
the standards set forth in 31 C.F.R. Part 30.  Thus, to satisfy the requirements of §30.15 (Q-15), 
the PEO and PFO each must certify compliance with each standard for the period during which 
the standard was applicable to the TARP recipient.   
 
With respect to any standard that was never applicable to, or any action that was not required to 
be completed by or was not completed by, the TARP recipient, to satisfy the requirements of 
§30.15 (Q-15), the certification must state that the standard was never applicable to the TARP 
recipient.  Thus, if a TARP recipient that had an outstanding obligation as of June 15, 2009 and 
received no other financial assistance under the TARP no longer has an outstanding obligation as 
of August 15, 2009, the requirements of §30.4(a) (Q-4) (establishment or maintenance of a 
compensation committee) and §30.12 (Q-12) (establishment of an excessive or luxury 
expenditures policy), that require such TARP recipients to take certain action no later than ninety 
days following June 15, 2009, will not be required to be met by the TARP recipient.  Therefore, 
if the TARP recipient has not completed those actions, to satisfy the requirements of §30.15 (Q-
15) the TARP recipient will be required to certify with respect to those standards only that those 
standards are not required to be met by the TARP recipient. 
 
4.  Section 111 of EESA, and §30.1 (Q-1), define the term “senior executive officer” (SEO).  
If an individual served as the principal executive officer (PEO) or principal financial 
officer (PFO) of a TARP recipient during a fiscal year any part of which was a TARP 
period but was not employed by the TARP recipient on the first day of that fiscal year, is 
the PEO or PFO a SEO for purposes of that fiscal year? 
 
Yes.  Section 111(a)(1) of EESA defines a “senior executive officer” as an individual who is one 
of the top five most highly paid executives of a public company whose compensation is required 
to be disclosed pursuant to the Securities Exchange Act of 1934.  Section 30.1 (Q-1) provides 
that “senior executive officer” means a “named executive officer,” as defined pursuant to Item 
402(a)(3) of Regulation S-K under the Federal securities laws (17 C.F.R. 229.402(a)), who is an 
employee of the TARP recipient.  Item 402(a)(3) of Regulation S-K provides that the “named 
executive officers” with respect to a fiscal year include all individuals serving as the PEO or PFO 
as well as the three most highly compensated executive officers other than the PEO or PFO.   
 
Under Item 402(a)(3) of Regulation S-K, an individual that served as the PEO or PFO of a TARP 
recipient during a fiscal year any part of which was a TARP period, regardless whether the 
individual was employed by the TARP recipient on the first day of that fiscal year, will 

E57



necessarily be among the executives whose compensation is required to be disclosed by the 
TARP recipient pursuant to the Securities Exchange Act of 1934 with respect to that fiscal year.  
Thus, an individual who served as the PEO or PFO of a TARP recipient during a fiscal year any 
part of which was a TARP period who was not employed by the TARP recipient on the first day 
of the fiscal year is a SEO for purposes of that fiscal year.   
 
In contrast, an executive officer who did not serve as the PEO or PFO of a TARP recipient 
during a fiscal year any part of which was a TARP period, and who was not employed by the 
TARP recipient on the first day of that year, may or may not be among the executives whose 
compensation is required to be disclosed by the TARP recipient pursuant to the Securities 
Exchange Act of 1934 with respect to that fiscal year.  Thus, an executive officer who did not 
serve as the PEO or PFO of a TARP recipient during a fiscal year any part of which was a TARP 
period, and who was not employed by the TARP recipient on the first day of that fiscal year, is 
not a SEO for purposes of that fiscal year, even if the executive officer is, with respect to that 
fiscal year, one of the three most highly compensated executive officers other than the PEO or 
PFO and is therefore a SEO for purposes of the immediately following fiscal year. 
 
5.  Sections 111(b)(3)(D)(ii)(I) and (II) of EESA, and §§30.10(b)(1)(i) and (ii) (Q-10 (b)(1)(i) 
and (ii)) of the Interim Final Rule provide that for TARP recipients that have received 
certain levels of financial assistance, only the most highly compensated employee or the five 
most highly compensated employees, respectively, of the TARP recipient are subject to 
certain limitations on bonus payments.  For this purpose, how are the most highly 
compensated employees identified? 
 
For purposes of this standard, as well as any other standard that applies solely to one or more of 
the most highly compensated employees of a TARP recipient (and not also to senior executive 
officers (SEOs)), the “most highly compensated employee” is the employee whose annual 
compensation is determined to be highest among all employees of the TARP recipient, regardless 
whether that employee is also a SEO.  Thus, for example, a SEO whose annual compensation is 
the fourth highest among all employees of a TARP recipient is included in the employees 
described in §30.10(b)(1)(ii) (the five most highly compensated employees of certain TARP 
recipients, who are the only employees of those TARP recipients who are subject to the 
limitations on bonus payments), but a SEO whose total annual compensation is the sixth highest 
among all employees of a TARP recipient is not included in that group of employees.  The 
technical correction to §30.1 of the Interim Final Rule clarifies the definition of “most highly 
compensated employee” for this purpose. 
 
6.  Section 111(e) of EESA and §30.13 (Q-13) of the Interim Final Rule provide that any 
proxy or consent or authorization for an annual or other meeting of the shareholders of 
any TARP recipient that occurs during the TARP period must permit a separate 
shareholder vote to approve the compensation of executives as required to be disclosed 
pursuant to the Federal securities laws.  For purposes of compliance with §30.13 (Q-13), 
must a TARP recipient that is not required to register any securities with the Securities 
and Exchange Commission (SEC) permit this shareholder vote to approve certain 
executive compensation? 
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No.  To meet this standard, a TARP recipient must comply with any rules, regulations, or 
guidance promulgated by the SEC that apply to the TARP recipient.  Thus, a TARP recipient that 
is not subject to such rules, regulations, or guidance because, for example, the TARP recipient is 
not required to register any securities with the SEC, is not required to permit such a vote.  The 
technical correction to §30.13 (Q-13) clarifies the rule for this purpose. 
 
7.  Section 30.1 (Q-1) of the Interim Final Rule contains the definition of “long-term 
restricted stock.”  Section 111(b)(3)(D) of EESA, and §30.10 (Q-10) of the Interim Final 
Rule, require that any bonus, retention award, or incentive compensation paid to specified 
employees be paid in the form of long-term restricted stock having a value not greater than 
one-third of the employee’s annual compensation.  Section 30.10(e)(1)(i) (Q-10) of the 
Interim Final Rule provides that, for this purpose, the value of long-term restricted stock 
should be included in the calculation in the year in which it is granted.  If long-term 
restricted stock is granted solely in connection with services provided during a particular 
year, for purposes of §30.10(e)(1)(i) (Q-10), in which year should the value of the long-term 
restricted stock be included? 
 
Solely for purposes of §30.10(e)(1)(i) (Q-10), when determining whether long-term restricted 
stock granted to specified employees has a value greater than one-third of the employee’s annual 
compensation, if the facts and circumstances demonstrate that a grant of long-term restricted 
stock relates solely to services provided during a particular TARP recipient fiscal year, and the 
grant of long-term restricted stock occurs no later than the 15th day of the third month following 
the end of that fiscal year, such long-term restricted stock will be treated as granted in the year in 
which the services were provided.  The grant of long-term restricted stock must also comply in 
all respects with the requirements of the Interim Final Rule related to the terms and conditions of 
long-term restricted stock. 
 
Thus, for example, if an employee at a TARP recipient with a December 31 fiscal year end 
receives 2009 compensation of $500,000 in cash salary (and no other compensation), and on 
March 1, 2010 also receives, solely for services performed during 2009, a grant of long-term 
restricted stock with a fair market value of $250,000, for purposes of §30.10(e)(1)(i) (Q-10) the 
long-term restricted stock will be treated as granted in fiscal year 2009.  Thus, the grant of long-
term restricted stock with a fair market value of $250,000 does not exceed one-third of the 
employee’s annual compensation attributable to 2009 ($500,000 + $250,000) for purposes of 
complying with §30.10 (Q-10).  In addition, for purposes of calculating the fair market value of 
long-term restricted stock that may be granted to the employee for services provided in fiscal 
year 2010 under §30.10 (Q-10), the fair market value of the long-term restricted stock granted on 
March 1, 2010 must not be included in the employee’s annual compensation for fiscal year 2010. 
 
8.  Section 111(c) of EESA sets forth certain requirements related to the establishment or 
maintenance of a compensation committee of the board of directors of a TARP recipient, 
and certain actions that the compensation committee must take in discussing, evaluating, 
and reviewing employee and SEO compensation plans.  Section 111(d) of EESA requires 
that the board of directors have in place a company-wide policy regarding excessive or 
luxury expenditures.  For a TARP recipient that has had an obligation to the Federal 
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government arising from financial assistance under the TARP, but no further financial 
assistance under the TARP, for what periods do these requirements apply?  
 
The Interim Final Rule sets forth the requirements of section 111(c) through portions of §30.4 
(Q-4), §30.5 (Q-5), and §30.7 (Q-7)).  Section 30.4(a) (Q-4(a)) requires that the TARP recipient 
establish a compensation committee meeting certain requirements by the later of September 14, 
2009 or ninety days after the closing date of the agreement between the TARP recipient and 
Treasury, and maintain the compensation committee during the remainder of the TARP period.  
If a compensation committee meeting the applicable requirements is already established before 
the later of September 14, 2009 or ninety days after the closing date, the TARP recipient must 
maintain it during the remainder of the TARP period. 
 
For purposes of these provisions, the applicable deadlines refer to the date by which the required 
actions must be completed.  If a TARP recipient that has had an obligation to the Federal 
government arising from financial assistance under the TARP, and no further financial assistance 
under the TARP, no longer has an outstanding obligation on the date of the applicable deadline, 
the action is not required to be completed.  Thus, for example, a TARP recipient that had an 
obligation to the Federal government arising from financial assistance under the TARP as of 
June 15, 2009, but no longer has an obligation on September 14, 2009, is not required to 
establish or maintain the compensation committee.  Similarly, if the obligation of the TARP 
recipient is outstanding on September 13, 2009, but the TARP recipient no longer has an 
obligation on March 13, 2010, the TARP recipient would be required to establish or maintain the 
compensation committee from September 14, 2009 through March 12, 2010, but the 
compensation committee would not be required to complete the actions required to be completed 
every six months pursuant to §30.4(a)(1), (2), and (3) (Q-4(a)(1), (2), and (3)). 
 
The Interim Final Rule sets forth the requirements of EESA section 111(d) through §30.12 (Q-
12).  Section 30.12 (Q-12) requires that, by the later of September 14, 2009, or ninety days after 
the closing date of the agreement between the TARP recipient and Treasury, the board of 
directors of the TARP recipient adopt an excessive or luxury expenditures policy, provide this 
policy to Treasury and the TARP recipient’s primary regulatory agency, and post the text of the 
policy on its Internet website, if the TARP recipient maintains a company website.   
 
These dates refer to the deadlines by which the required actions must be completed.  If a TARP 
recipient that has had an obligation to the Federal government arising from financial assistance 
under the TARP, and no further financial assistance under the TARP, no longer has an 
outstanding obligation on the date of the applicable deadline, the action is not required to be 
completed.  Thus, for example, a TARP recipient that had an obligation to the Federal 
government arising from financial assistance under the TARP as of June 15, 2009, but no longer 
has an obligation on September 13, 2009, is not required to adopt or maintain an excessive or 
luxury expenditures policy. 
 
The technical corrections to §§30.2 (Q-2) and 30.15 (Q-15) reflect this guidance.  With respect to 
the certification requirements of §30.15 (Q-15), see FAQ 9 below. 
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9.  What information must be included in certifications provided pursuant to § 30.15 (Q-
15) with respect to the identification of the SEOs and twenty next most highly compensated 
employees of the TARP recipient?  
 
To satisfy the requirements of §30.15 (Q-15), a certification must state that the TARP recipient 
has submitted to Treasury a complete and accurate list of the SEOs and the twenty next most 
highly compensated employees for the current fiscal year and the most recently completed fiscal 
year (with respect to a certification for the first fiscal year of the TARP period) or the current 
fiscal year (with respect to a certification for a fiscal year following the first fiscal year of the 
TARP period), with the non-SEOs ranked in order of level of annual compensation starting with 
the greatest amount.  The list, including the name, title, and employer of each SEO and most 
highly compensated employee, may be provided to Treasury separately from the certification. 
  
The technical correction to the Interim Final Rule corrects Appendix A and Appendix B to 
§30.15 (Q-15) for this purpose. 
 
10.  Is a TARP recipient required to provide a certification pursuant to §30.15 (Q-15) with 
respect to a fiscal year that ended prior to June 15, 2009? 
 
No.  The requirements of the Interim Final Rule with respect to sections 111(b), 111(c), 111(d) 
and 111(f) of EESA, including §30.15 (Q-15), were effective on June 15, 2009 (the date of 
publication of the Interim Final Rule), and superseded any previous guidance with respect to 
those requirements.  To satisfy the requirements of §30.15 (Q-15), and any previous guidance 
with respect to those requirements, a TARP recipient is required to provide the appropriate 
certification only with respect to a fiscal year ending on or after June 15, 2009. 
  
11.  Section 30.7 (Q-7) of the Interim Final Rule requires that the compensation committee 
of each TARP recipient provide the certifications required by §30.4 (Q-4) in the 
Compensation Committee Report required pursuant to Item 407(e) of Regulation S-K 
under the Federal securities laws (17 CFR 229.407(e)), where applicable, and to Treasury.  
Section 30.12 (Q-12) of the Interim Final Rule requires that the board of directors of each 
TARP recipient must adopt an excessive or luxury expenditures policy, provide this policy 
to Treasury and its primary regulatory agency, and post the text of this policy on its 
Internet website.  Section 30.15 (Q-12) of the Interim Final Rule requires that the PEO and 
PFO of the TARP recipient provide certain certifications with respect to the compliance of 
the TARP recipient with section 111 of EESA as an exhibit to the TARP recipient’s annual 
report on Form 10-K, where applicable, and to Treasury.  How should a TARP recipient 
provide Treasury with the information required by these provisions?  
 
The information may be submitted to Treasury via email at TARP.Compliance@do.treas.gov.  
Alternatively, the information may be submitted to Treasury by regular mail addressed to: Chief 
Compliance Officer; United States Department of the Treasury, Office of Financial Stability; 
1500 Pennsylvania Avenue, NW; Washington, D.C. 20220. 
 
A TARP recipient that, prior to November 30, 2009, submitted this information to Treasury via 
another method is not required to resubmit the information.  However, the TARP recipient must 
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provide Treasury, in accordance with this FAQ 11, with a description of the information 
provided, the date on which the information was provided, and the means by which the 
information was submitted.  This information must be provided, in accordance with the 
instructions in this FAQ 11, within ninety days of the completion of the fiscal year of the TARP 
recipient that included November 30, 2009. 
 
12.  Section 30.1 (Q-1) defines an “obligation” to mean a requirement for, or ability of, a 
TARP recipient to repay financial assistance received from Treasury, and defines the 
“TARP period” for a TARP recipient to mean the period beginning with the TARP 
recipient’s receipt of any financial assistance and ending on the last date upon which any 
obligation arising from financial assistance remains outstanding.  Due to administrative 
requirements at the Treasury Department, a TARP recipient may not be permitted to 
make a repayment for a short period following the receipt of all necessary approvals from 
its regulators.  How do the requirements of the Interim Final Rule apply to a TARP 
recipient that has received all necessary approvals from its regulators to repay an 
obligation, and repays the obligation on the next available date upon which Treasury 
permits the TARP recipient to make the repayment? 
 
A TARP recipient that has received all necessary approvals from its regulators to repay an 
obligation will be treated as having repaid the obligation on the date upon which all necessary 
approvals have been confirmed by Treasury, provided that the TARP recipient repays the 
obligation on the next available date upon which Treasury permits the TARP recipient to make a 
repayment.  Thus, for purposes of determining such a TARP recipient’s TARP period under the 
Interim Final Rule, the date upon which all necessary approvals are confirmed by Treasury is 
treated as the last date upon which the obligation remains outstanding. 
 
13.  Section 30.1 (Q-1) of the Interim Final Rule defines annual compensation as the dollar 
value for total compensation for the applicable fiscal year as determined pursuant to Item 
402(a) of Regulation S-K under the Federal securities laws (17 CFR 229.402(a)).  On 
December 23, 2009, the SEC published in the Federal Register a final rule amending Item 
402 of Regulation S-K (see 74 Fed. Reg. 68,334 (December 23, 2009)).  Those amendments 
are effective February 28, 2010.  How should a TARP recipient calculate annual 
compensation with respect to a fiscal year beginning prior to February 28, 2010? 
 
For purposes of applying the amendments to Item 402 of Regulation S-K under the Federal 
securities laws (17 CFR 229.402(a)) to the calculation of annual compensation, a TARP recipient 
(whether or not it has securities registered with the SEC) may refer to SEC guidance, including 
the Compliance and Disclosure Interpretation issued by the SEC on December 22, 2009, with 
respect to the voluntary application of those amendments to securities filings made prior to the 
effective date of the amendments. 
 
Please check back regularly for postings of additional FAQs. 
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TESTIMONY OF 
KENNETH R. FEINBERG 

Special Master for TARP Executive Compensation 
 

U.S. HOUSE OF REPRESENTATIVES, COMMITTEE ON FINANCIAL SERVICES 
FEBRUARY 25, 2010 

 
Mr. Chairman and Members of the Committee: 

 

I thank you for the opportunity to testify today.  The subject of executive 

compensation continues to concern the American people and the international business 

community, so I welcome your invitation and look forward to participating in this 

hearing. 

As you know, in June of 2009 I was asked to serve as the Special Master for 

TARP Executive Compensation by Secretary Geithner.  In that capacity, under the 

relevant statutory1 and regulatory2 authority, I have a number of responsibilities related to 

the oversight and review of financial industry compensation. 

My primary responsibilities include making determinations regarding the 

compensation of certain employees of TARP recipients that have received exceptional 

financial assistance.  There were originally seven recipients of exceptional financial 

assistance.  Currently, five companies have outstanding “exceptional assistance” from the 

American taxpayer: AIG, Chrysler, Chrysler Financial, GM and GMAC.  (Two 

companies that were previously under my jurisdiction—Bank of America and 

Citigroup—have repaid their “exceptional” taxpayer assistance, although Citigroup will 

continue to be subject to the rules applicable to all TARP recipients until it completes its 

repayment of all TARP obligations.)  Under pertinent Treasury regulations, I am required 

to determine individual compensation for the “top 25” executives at these five 

companies, and to make determinations on compensation structures—but not individual 

payments—for executive officers and 75 additional employees who are not in the “top 

25” group.   This mandatory jurisdiction applies only to the “exceptional assistance” 

recipients and does not extend to employees of any other financial institutions or 
                                                 
1 See Section 111 of the Emergency Economic Stabilization Act of 2008, as amended by the American 
Recovery and Reinvestment Act of 2009 (EESA). 
2 See TARP Standards for Compensation and Corporate Governance, 31 C.F.R. § 30.1 et seq. 
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corporations.  Although I do have discretion to make recommendations and render 

nonbinding determinations concerning other TARP recipients, this jurisdiction is purely 

advisory and not mandatory, and I have no legal authority to make binding 

determinations pertaining to executive compensation for any companies other than the 

exceptional assistance recipients. 

The Committee has asked me to focus on three separate inquiries.   

First, you noted the necessity that I balance the competing obligations of reining 

in excessive compensation to protect the public good and allowing compensation 

sufficient to maximize the public’s investment in the financial industry.  The tension 

between reining in excessive compensation and allowing necessary compensation is, of 

course, a very real difficulty that I have faced and continue to face in making individual 

compensation determinations.  Under Treasury regulations, my primary directive in 

overseeing compensation structures and payments within my jurisdiction is to determine 

whether the structures or payments in question were, are or may be “inconsistent with the 

purposes of section 111 of EESA or TARP, or are otherwise contrary to the public 

interest.”  In my determinations I have referred to this directive as the Public Interest 

Standard; to meet it, a compensation package must balance appropriately the competing 

obligations you described.   

Because achieving this balance is a fundamental component of the Public Interest 

Standard, it has played a determinative role in each of the rulings issued by the Office of 

the Special Master.  In particular, the October 22, 2009, Determination Memoranda, 

which addressed compensation structures and payments for the “top 25” executives of the 

exceptional assistance recipients, and the December 11, 2009, Determination 

Memoranda, which addressed compensation structures for executive officers not in the 

“top 25” and up to 75 additional most highly compensated employees, were designed to 

balance the need to protect the public good while allowing necessary compensation in 

appropriate cases.  Likewise, whether compensation structures and payments meet the 

Public Interest Standard will be the basis of my forthcoming 2010 determinations for the 

five remaining exceptional assistance recipients. 

Second, you asked for a description of the variables and considerations at issue 

when determining whether compensation levels or structures are appropriate.  Treasury 
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regulations require that, when I determine whether a payment or compensation structure 

meets the Public Interest Standard, I consider the following six principles:3 

(1) Risk.  The compensation structure should avoid incentives that encourage  
employees to take unnecessary or excessive risks that could threaten the value of 
the company, including incentives that reward employees for short-term or 
temporary increases in value or performance; or similar measures that may 
undercut the long-term value of the company.  Compensation packages should be 
aligned with sound risk management. 

(2) Taxpayer return.  The compensation structure and amount payable should reflect 
the need for the company to remain a competitive enterprise, to retain and recruit 
talented employees who will contribute to the recipient’s future success, so that 
the company will ultimately be able to repay its TARP obligations. 

(3) Appropriate allocation.  The compensation structure should appropriately allocate 
the components of compensation such as salary and short-term and long-term 
performance incentives, as well as the extent to which compensation is provided 
in cash, equity, or other types of compensation such as executive pensions, or 
other benefits, or perquisites, based on the specific role of the employee and other 
relevant circumstances, including the nature and amount of current compensation, 
deferred compensation, or other compensation and benefits previously paid or 
awarded.   

(4) Performance-based compensation.  An appropriate portion of the compensation 
should be performance-based over a relevant performance period.  Performance-
based compensation should be determined through tailored metrics that 
encompass individual performance and/or the performance of the company or a 
relevant business unit taking into consideration specific business objectives.  
Performance metrics may relate to employee compliance with relevant corporate 
policies.  In addition, the likelihood of meeting the performance metrics should 
not be so great that the arrangement fails to provide an adequate incentive for the 
employee to perform, and performance metrics should be measurable, 
enforceable, and actually enforced if not met.   

(5) Comparable structures and payments.  The compensation structure, and amounts 
payable where applicable, should be consistent with, and not excessive taking into 
account, compensation structures and amounts for persons in similar positions or 
roles at similar entities that are similarly situated, including, as applicable, entities 
competing in the same markets and similarly situated entities that are financially 
distressed or that are contemplating or undergoing reorganization.   

(6) Employee contribution to TARP recipient value.  The compensation structure and 
amount payable should reflect the current or prospective contributions of an 
employee to the value of the company, taking into account multiple factors such 

                                                 
3 See 31 C.F.R. § 30.16(b)(i-vi). 
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as revenue production, specific expertise, compliance with company policy and 
regulation (including risk management), and corporate leadership, as well as the 
role the employee may have had with respect to any change in the financial health 
or competitive position of the recipient.   

Under the regulations, I have discretion to determine the appropriate weight or relevance 

of a particular principle depending on the facts and circumstances surrounding the 

compensation structure or payment for a particular executive, which I must often exercise 

when two or more principles are in conflict in a particular situation.  

To actually apply these principles and make my compensation determinations, I 

have relied on numerous sources. Empirical compensation data has been provided to me 

by the exceptional assistance recipients, and additional data has been secured by my 

office through independent means.4  My office includes a special detail of Treasury 

personnel, including executive compensation specialists with significant experience in 

reviewing, analyzing, designing and administering executive compensation plans, and 

attorneys with experience in matters related to executive compensation.  I have also 

benefitted from the input and sound advice of outside academic experts—including 

world-renowned executive compensation experts Lucian A. Bebchuk of Harvard Law 

School and Kevin J. Murphy of the University of Southern California’s Marshall School 

of Business—who were retained by my office to help guide me in making my individual 

and structural compensation decisions.  My objective in employing each of these 

resources is a thorough application of the mandated principles to assure that my 

compensation determinations are consistent with the Public Interest Standard. 

By application of the principles to the facts and circumstances underlying my 

determinations to date, I have developed a number of generally applicable, practical 

prescriptions under the Public Interest Standard, including the following: 

(1) Guaranteed income (including guaranteed bonuses) is rejected, except for cash 
salaries at sufficient levels to attract and retain employees and provide them a 
reasonable level of liquidity.  These generally should not exceed $500,000 per 
year, except in exceptional cases for good cause shown.   

                                                 
4 In particular, my office obtained access to independent compensation data from the U.S. Mercer 
Benchmark Database-Executive as well as Equilar’s ExecutiveInsight database (which includes information 
drawn from public securities filings) and Top 25 Survey Summary Report (which includes information from 
a survey on pay of highly compensated employees). 
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(2) The value of any remaining compensation must be tied to performance.  
Accordingly, the majority of each employee’s compensation should be paid in 
stock rather than cash.  Under Treasury regulations, this stock will immediately 
vest, but will only be transferable in three equal, annual installments beginning on 
the second anniversary of grant—with each installment redeemable a year earlier 
if the company repays its obligations to the American taxpayer. 

(3) Incentive compensation should be paid if—and only if—an executive achieves 
objective performance criteria approved by a compensation committee comprised 
solely of independent directors.  Incentive compensation should be delivered in a 
mix of cash and stock, payable over time and subject to “clawback” if the 
performance resulting in the compensation is later discovered to be inaccurate. 

(4) Each individual’s total compensation must reflect the employee’s value to the 
company and be appropriate when compared with the total compensation of 
similarly situated employees at similar companies.  Total pay should generally not 
exceed the 50th percentile of total compensation for similarly situated employees. 

(5) Employees should be prohibited from engaging in any hedging, derivative or 
other transactions that undermine the long-term performance incentives created 
by a company’s compensation structures. 

(6) Significant amounts should not be allocated to compensation components that are 
not performance-based and are difficult for shareholders to value, such as outsized 
perquisites and executive retirement plans. 

Finally, Mr. Chairman, you asked that I identify the variables or considerations 

that are unique to my office.  Aside from the principles previously articulated in my 

testimony above, and among the many distinctive aspects of our work, I wish to 

emphasize three unique characteristics of my limited mandate. 

First, our office is charged with assuring both that the companies subject to our 

determinations thrive in the marketplace so that they can repay the American taxpayer 

and that those same companies avoid excessive risk taking that could threaten their long-

term viability.  To balance those objectives, we have emphasized that the bulk of 

compensation must be performance-based, and depend on the long-term performance of 

the company rather than short-term gains.  We have also insisted that total compensation 

must be appropriately allocated and weighted heavily towards long-term structures that 

are tied to performance and easily understood by shareholders and the public. 

Second, a distinctive and critical part of my work is the recognition that the 

authority of the Special Master is limited.  In particular, under the pertinent statute and 
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regulations, I do not have the authority to unilaterally alter “grandfathered” contracts that 

companies entered into with employees prior to the enactment of the Recovery Act.  I 

am, however, permitted to pursue voluntary restructuring of these contracts, and my 

office has had some success in doing so.  For example, the October 22, 2009, 

Determination Memoranda covering Bank of America and Citigroup provided Special 

Master approval of restructured contracts in which  employees agreed to forgo 

“grandfathered” guaranteed cash payments for a combination of reasonable cash salaries 

and long-term stock holdings in their companies. We have, however, been unable to 

restructure such agreements in other instances.  In those cases, Treasury regulations 

permit me to take these payments into account when determining appropriate prospective 

compensation structures.  For example, in my October 22, 2009, Determination 

Memorandum covering AIG, I took “grandfathered” retention contracts into account 

when setting prospective compensation.  In particular, as a result of officials’ refusals to 

restructure their cash retention payments, I refused to approve cash salary amounts 

proposed by the company, which, in light of the retention payments, would have resulted 

in an excessive level of cash compensation.  Attempting to renegotiate these 

agreements—and, where necessary, taking payments under “grandfathered” contracts 

into account when setting prospective compensation—has been a unique challenge. 

Third, a very unique aspect of my work is the fact that Treasury regulations give 

me the unprecedented responsibility of balancing the principles set forth in the 

regulations to actually make individual compensation determinations for 25 individual 

officials employed by the exceptional assistance firms, and setting the compensation 

structures that will apply to the 26 to 100 individual officials and executive officers.  I 

believe that much of the attention focused on my work is directly attributable to this 

fact—not only has my office promulgated generally applicable compensation principles 

and prescriptions, but we have shown that these principles can work in practice by 

calculating individual compensation packages for officials in these companies.  I believe 

this is the most “unique” aspect of my work and will hopefully have the most permanent 

impact. 

Mr. Chairman, I thank you and the other members of the Committee.  This 

statement constitutes my formal testimony.  
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The Special Master for TARP Executive Compensation Issues First Rulings 

Thursday, October 22, 2009 
 
Today, the Special Master for TARP Executive Compensation Kenneth R. Feinberg released 
determinations on the compensation packages for the top executives at firms that received 
exceptional TARP assistance. Under the Emergency Economic Stabilization Act (EESA) as 
amended in 2009, the Special Master has a mandate to review all forms of compensation for five 
most senior executive officers and the next 20 most highly compensated employees at the seven 
firms that received exceptional TARP assistance (AIG, Citigroup, Bank of America, Chrysler, 
GM, GMAC and Chrysler Financial).  

 
 

1. Reforms Pay Practices for Top Executives to Align Compensation Practices With Long-Term 
Value Creation and Financial Stability:  The Special Master’s rulings represent a fundamental 
transformation from the pay practices of the past.  These decisions will significantly alter the way 
that executives covered by the Special Master’s decisions—including the senior executive 
officers and next 20 most highly compensated employees of each of the seven recipients of 
“exceptional” assistance under the TARP (AIG, Citigroup, Bank of America, Chrysler, GM, 
GMAC and Chrysler Financial)—are paid. 
 

 
The determinations announced today for the top 25 most highly paid at the seven firms receiving exceptional assistance:  

 
1. Reform Pay Practices for Top Executives to Align Compensation With Long-Term Value Creation and Financial 

Stability 
• Reject cash bonuses based on short-term performance, as required by statute, in favor of company stock that 

must be held for the long term  
• Restructure existing cash “guarantees” into stock that must be held for the long term 

 
2. Significantly Reduces Compensation Across the Board  

• Average cash compensation down by more than 90 percent 
• Approved cash salary limited to $500,000 for more than 90 percent of relevant employees 
• Average total compensation down by more than 50 percent 
• Exceptions where necessary to retain talent and protect taxpayer interests 

 
3. Require Salaries to Be Paid in Company Stock Held Stock Over the Long Term 

• Stock is immediately vested, requiring executives to invest their own funds alongside taxpayers 
• Stock may only be sold in one-third installments beginning in 2011—or, if earlier, when TARP is repaid—

aligning executives’ interests with those of taxpayers 
 

4. Require Incentive Compensation to be Paid in the Form of Long Term Restricted Stock – and to be Contingent on 
Performance and on TARP Repayment 

• Require executives to meet goals set in consultation with the Special Master, and certification of achievement of 
goals by an independent compensation committee  

• Any incentives granted paid only in stock that requires three years of service and can be cashed in only when 
TARP is repaid 
 

5. Require Immediate Reform of Practices Not Aligned with Shareholder and Taxpayer Interests 
• Limits “other” compensation and perquisites 
• No further accruals under supplemental executive retirement plans or severance plans 
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• Rejects Cash Payments Based on Short-Term Performance, as required by statute: 
Traditionally, compensation for these employees has included large cash amounts, 
including significant cash bonuses.  These payments gave executives incentives to take 
short-term risks and little reason to protect the long-term the health of the company or 
financial stability.  After today’s rulings, as required by statute and Treasury regulations, 
these executives will receive the overwhelming majority of their pay in company stock 
that may only be sold over the long term, aligning their interests with those of taxpayers 
and shareholders. 
 

• Restructures Existing “Guaranteed” Cash Payments into Stock Held For the Long 
Term: Under the pay practices of the past, several executives in this group were awarded 
cash “guarantees” in 2009.   Guaranteed minimum amounts give employees little 
downside risk in the event of poor performance—but upside when times are good.  The 
Special Master required these agreements to be restructured.  Under today’s rulings, these 
amounts will be paid in company stock that must be held over the long term.   

 
• Citigroup and Phibro: At Phibro, Citigroup’s commodities trading unit, the 

Chief Executive Officer was to receive a significant cash bonus based on the 
short-term results of significant risk-taking.  The Special Master rejected this 
approach, and Citigroup agreed to sell Phibro to a company that has not received 
taxpayer funds.  Under today’s ruling, nothing may be paid to the Phibro CEO 
until the sale is complete. 

 
2. Significantly Reduces Compensation Across the Board:  To break from the pay practices of the 

past, the Special Master has reduced compensation across the board—both in terms of cash and 
the total compensation executives will receive. 
 

• On Average, Cash Compensation Decreased by More Than 90 percent: The Special 
Master rejected cash payments based on short-term results that may prove illusory, and 
cash guarantees that separate pay from performance.   Overall, the Special Master 
reduced cash pay by more than 90 percent from 2008 levels—and, as required by 
Treasury regulations, cash bonuses may no longer be paid to any of these employees. 
 

• Approved cash salary generally limited to $500,000:  Consistent with the 
Administration’s February 4 guidance on executive compensation at TARP recipients, 
the Special Master approved base salaries of $500,000 or less for more than 90 percent of 
the employees in this group.  Base salaries greater than $1 million were approved in just 
three cases: for the new CEO of AIG, as previously announced, and for two employees of 
Chrysler Financial, which will wind down its operations in the near term and cannot grant 
employees long-term incentives. 

 
• On Average, Total Compensation Decreased by More Than 50 percent:  Even including 

the value of stock that must be held for the long term, the Special Master reduced the 
total compensation packages for executives in this group to less than half of 2008 levels. 

 
• Exceptions Where Necessary to Retain Talent and Protect Taxpayer Interests: 

Although the Special Master’s rulings generally emphasize decreases in both cash and 
total compensation across the seven companies, increases in compensation were 
permitted where shown to be necessary to retaining key talent critical to a company’s 
long-term success—and, ultimately, ability to repay the taxpayer. 
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3. Requires Salaries to be Paid in Company Stock Held Over the Long Term:  The Special 
Master’s rulings fundamentally change the structure of compensation at these firms.  Rather than 
cash, today’s rulings require that the majority of salaries be paid in stock that must be held for the 
long term—giving executives incentives to pursue long-term value creation and financial 
stability.  
 

• Stock is Immediately Vested, Requiring Executives to Put Their Own Funds at Stake: 
Rather than just cash, executives will earn base salaries in the form of vested stock in 
their companies.  In effect, the Special Master is requiring each executive to invest their 
base salary in the long-term future of the firm, alongside taxpayers.  These structures 
ensure that executives do not have incentives to take the excessive risks that contributed 
to the financial crisis. 

 
• Stock May Only Be Sold in One-Third Installments, Beginning in Two Years: Unlike 

the pay practices of the past, which allowed executives to sell stock in their companies 
immediately, the Special Master’s rulings require stock to be held for the long term.  
Stock received as salary may only be sold in one-third installments that will not begin 
until 2011, unless the taxpayer is repaid earlier.  
 

4. Require Incentive Compensation to be Paid in the Form of Long Term Restricted Stock – and 
to be Contingent on Performance and on TARP Repayment:  As the Secretary noted in his June 
10 statement, incentive pay can be undermined by compensation practices that set the 
performance bar too low or simply reward rising tides.  The Special Master’s rulings require that 
incentives be paid only if executives reach objective goals agreed upon in consultation with the 
Special Master—and only if TARP is repaid. 

 
• Requires Achievement of Goals Set in Consultation with the Special Master:  The 

Special Master’s rulings permit these executives to receive incentive pay only if the 
executives attain objective, predetermined performance goals set in consultation with the 
Special Master.  Achievement of these goals must be certified by each company’s 
compensation committee—which, under Treasury regulations, must be composed solely 
of directors fully independent from management. 

 
• Requires Three Years of Service, and TARP Repaid, Before Payment: To ensure that 

taxpayers continue to receive the benefits of the executives’ talents, the Special Master’s 
ruling requires that any incentive awards be paid only if the employee provides at least 
three years of service to the company after the award is made.  And, under Treasury 
regulations, the awards must be paid in the form of restricted stock that may not be paid 
unless the company repays its TARP obligations. 

 
 

5. Requires Immediate Reform of Practices Not Aligned With Shareholder Interests:  As the 
Secretary noted in his June 10 statement, in some cases golden parachutes and supplemental 
executive retirement plans have expanded beyond their original purpose, and may not enhance the 
long-term value of the firm or allow shareholders to easily ascertain the full value of the 
“walkaway” pay an executive will receive when departing the firm.  The Special Master’s rulings 
place tough new restrictions on these payments—as well as perquisites and other personal 
benefits—for executives at companies that have received exceptional taxpayer assistance.   
 

• Caps perquisites and “other” compensation: Several experts, including the Conference 
Board Task Force on Executive Compensation, have concluded that executives—and not 
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companies—should generally cover the costs of personal expenses.  The Special Master’s 
rulings generally cap these types of payments at $25,000, with limited exceptions for 
unusual circumstances that can be justified to the Special Master. 
 

• Additional limitations on “golden parachute” payments: Large “golden parachute” or 
severance payments often serve to enrich executives rather than provide reasonable 
compensation during unemployment, and often do not enhance the long-term value of a 
company.  Tough new Treasury regulations prohibit these payments to the senior 
executive officers and five most highly compensated employees at all companies that 
have received taxpayer assistance.  The Special Master’s rulings go further, however, and 
prohibit companies from increasing the amount of any “golden parachute” payable to any 
of the top 20 most highly compensated executives during 2009. 

 
• Freezing supplemental executive retirement plans: Supplemental executive retirement 

benefits can provide substantial cash guarantees to departing executives, regardless of 
performance.  And, as the Secretary noted on June 10, these complex benefits can make it 
difficult for shareholders—and, in the case of exceptional assistance companies, 
taxpayers—to ascertain the full amount of pay an executive will receive upon retirement.  
The Special Master’s rulings conclude that that executives should provide for their 
retirements with wealth based on performance while they are employed, rather than being 
guaranteed substantial retirement benefits beyond those provided to everyday workers.  
As a result, the Special Master’s decisions prohibit additional accruals under 
supplemental executive pension programs and company credits to other non-qualified 
deferred compensation plans following the release of today’s rulings.  

 
### 
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E1 

Employee ID

Cash Salary 
(Rate going 
forward.)

Stock Salary       
(Performance based:  

The stock vests at grant 
and is redeemable in 
three equal, annual 

installments beginning on 
the 2nd anniversary of 

grant.)

Long-Term Restricted Stock   
(Performance based:  Awarded 

based on achievement of 
objective performance goals. 

Vests after 3 years of service. 
Transferability dependent on 

TARP repayment.)  

Total Direct 
Compensation 

(Cash salary paid to 
date plus two months at 

new run rate + stock 
salary + long-term 
restricted stock.)

$950,000 $2,421,667 $1,815,000 $5,445,000
$400,000 $88,317 $233,408 $700,225
$450,000 $137,717 $224,908 $674,725
$353,333 $11,567 $172,533 $517,600
$750,000 $436,467 $493,858 $1,481,575
$276,667 $96,041 $183,021 $549,062
$500,000 $316,222 $426,994 $1,280,883
$433,333 $312,894 $314,342 $943,025
$500,000 $576,667 $630,000 $1,881,000
$443,333 $194,594 $241,475 $724,425
$326,667 $123,091 $190,296 $570,887
$313,333 $131,357 $181,928 $545,785
$233,333 $61,967 $145,733 $437,200
$500,000 $353,300 $365,158 $1,095,475
$426,667 $186,817 $277,658 $832,975
$500,000 $279,778 $353,889 $1,061,667
$306,667 $79,517 $173,008 $519,025
$294,500 $38,967 $166,733 $500,200
$276,667 $187,250 $204,875 $614,625
$500,000 $409,222 $526,319 $1,578,958

2008

2007

Cash decreased by $3.9M or 31.0%
Total Direct Compensation decreased by $5.6M or 24.7%

Cash decreased by $7.4M or 46.0%
Total Direct Compensation decreased by $4.4M or 16.9%

Note: 1:     Amounts reflected in this Exhibit do not include amounts the Company has asserted to be payable pursuant to legally 
binding rights under valid employment contracts, see 31 C.F.R. § 30.10(e)(2).
Note: 2:     The total number of Covered Employees may be less than 25 because of terminations, departures and retirements 
after January 1, 2009.

EXHIBIT I

COVERED EMPLOYEES

2009 Compensation

Company Name: General Motors Company

Comparison of 2009 Compensation to Prior Years:  2007 &  2008 Compensation
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The Special Master for TARP Executive Compensation Rules on Compensation Structures for 

Certain Executive Officers and Most Highly Compensated Employees 26 – 100 
 

Friday, December 11, 2009 
 
Today, the Special Master for TARP Executive Compensation, Kenneth R. Feinberg, released his second 
round of rulings on executive compensation packages for firms that received exceptional TARP 
assistance.  These determinations cover compensation structures for the 26 – 100 most highly 
compensated employees plus executive officers, who were not subject to the Special Master’s October 22, 
2009, decisions.  Unlike the October rulings, which addressed specific amounts payable to “Top 25” 
executives, Treasury regulations require the Special Master to address compensation structures for 
executives in this second round of decisions. 
  
The determinations cover four companies: AIG, Citigroup, GM, and GMAC.  Chrysler and Chrysler 
Financial were exempt from the Special Master’s review during this round because total pay for their 
executives does not exceed the $500,000 “safe harbor” limitation in Treasury’s compensation regulations.  
Because Bank of America repaid its TARP obligations on December 9, 2009, its 26 – 100 most highly 
compensated employees plus additional executive officers are not subject to the Special Master’s review. 
 

 
The compensation structures announced today for certain executive officers and most highly 

compensated employees 26 – 100 for firms receiving TARP exceptional assistance: 
 

1. Reform compensation to protect long-term value creation and financial stability 
• Incentives paid only if real performance measures are achieved, putting an end to pay without 

performance 
• A majority of pay must be held over three years, focusing executives on long-term value creation 

rather than short-term gains—in most cases at least 50% of compensation must be long-term. 
• As mandated by EESA, companies continue to set pay levels under the compensation structures 

approved by the Special Master. 
 

2. Restrict the use of short-term cash compensation 
• Cash salaries generally limited to $500,000—except in exceptional cases  
• Overall, cash is limited in most cases to 45 percent of total; all other pay must be in company stock 
• Cash “guarantees” are rejected 

 
3. Forbid incentive compensation without real achievement of objective goals 

• Total incentives are limited to a fixed pool, requiring companies to carefully choose who to reward 
• Incentives paid if—and only if—objective performance goals are achieved 
• All incentive pay subject to “clawback” if results prove illusory 

 
4. Restructure pay to focus executives on the long term 

• At least 50 percent of compensation must be held for three years or more 
• At least 50 percent of any incentive pay must be granted in long-term stock 
• Any cash incentives must be delivered over two years—large lump-sum cash bonuses rejected 

 
5. End pay practices that are not aligned with shareholder and taxpayer interests 

• Limits excessive perquisites; forbids tax “gross ups” 
• Freezes gold-plated executive severance and retirement pay 
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1. Reform Compensation Structures to Protect Long-Term Value Creation and Financial Stability: 
The Special Master’s rulings restructure pay to focus executives on objective measures of long-term 
value and financial stability rather than short-term gains.  The decisions, which must be implemented 
immediately, significantly alter the way the four companies covered by the Special Master’s 
rulings—AIG, Citigroup, GM, and GMAC—can structure pay for their 26 – 100 most highly paid 
employees and additional executive officers.   

• Incentives paid only if performance measures are achieved, putting an end to pay without 
performance: The rulings put an end to the practice of paying routine “bonuses” regardless of 
performance.  The Special Master’s decisions permit incentives to be paid only if the company 
sets—and the executive achieves—objective performance measures, reviewed by the Special 
Master, that align executives’ interests with those of shareholders and taxpayers.   

• A majority of pay must be held over three years, focusing executives on long-term value 
creation rather than short-term gains: The rulings require that at least 50% of each executive’s 
pay be held for at least three years, aligning the pay each executive actually receives with the 
long-term value of the firm.  Under today’s decisions, the practice of rewarding short-term gains 
with outsized rewards is replaced with structures that align compensation with financial stability. 

• Bank of America Repaid: Because Bank of America repaid all of its TARP obligations on 
December 9, 2009, today’s rulings do not affect compensation for their 26 – 100 most highly paid 
employees and additional executive officers employees, and 2010 compensation will not be 
subject to the Special Master’s review.  However, Bank of America’s executives will still be 
subject to the Special Master’s October 22, 2009, ruling on pay for its “Top 25” most highly paid 
executives for 2009. 

• Chrysler and Chrysler Financial Exempt: Treasury’s compensation regulations contain a “safe 
harbor” that exempts executives receiving total compensation of less than $500,000 from the 
Special Master’s review.  Because executives at Chrysler and Chrysler Financial, with one 
exception, will receive less than the “safe harbor” amount, they were exempt from this round of 
review. 

• Special Master sets structures, companies have flexibility to set individual pay: Unlike the 
Special Master’s October ruling, which addressed specific amounts payable to senior-most 
executives, today’s determinations set the compensation ”structures” for covered employees 26 – 
100, as required by EESA and the governing Treasury regulations.  Companies and their 
independent compensation committees will have the flexibility to assess individual performance 
and set individual levels of pay—but only using methods approved by the Special Master. 

2. Restrict the use of short-term cash compensation:  The Special Master’s rulings limit cash payments 
based on short-term results, instead weighting compensation heavily towards company stock that 
must be held over the long-term. 

• Cash salaries limited to $500,000—except in exceptional cases: Consistent with the 
Administration’s February 4, 2009, guidance on executive compensation at TARP recipients and 
the Special Master’s previous determinations, the Special Master has again limited cash salaries 
to $500,000 or less, other than in exceptional cases as specifically certified by the company’s 
independent compensation committee.  To date, the companies have identified about twelve 
exceptional cases. 

• Overall, cash limited in most cases to 45 percent of total; all other pay must be in company 
stock: Under today’s rulings, the majority of total compensation must be paid in company stock 
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to align executives’ interests with long-term value creation and financial stability, and therefore 
taxpayer interests.  Companies will deliver stock as “stock salary,” which requires the executive 
to invest in the company with every paycheck, or as long-term stock incentives—rather than in 
cash. 

• Cash “guarantees” are rejected: Like the October rulings, today’s decisions reject the use of 
cash “guarantees” that separate pay from performance.  Compensation packages based on 
guaranteed income must be restructured to conform to the Special Master’s approved structures. 
 

3. Forbid incentive compensation without real achievement of objective goals:  As the Secretary noted 
in his June 10, 2009, statement on compensation, incentive pay can be undermined by compensation 
practices that set the bar too low or reward all executives for generally rising tides.  Today’s rulings 
reject the longstanding practice of pay without performance.  After today’s rulings, incentives will be 
paid at these companies only if objective performance measures are achieved. 

• Total incentives limited, requiring companies to carefully choose who to reward: The total 
incentives for all of the covered executives will be strictly limited to an aggregate “pool” based 
on a specified percentage of eligible earnings or other metrics determined by the compensation 
committee and reviewed by the Special Master.  A larger payment to one executive will require a 
smaller payment to another—so companies will be forced to make careful assessments as to 
which executives performed best and deserve a bigger slice of the pie. 

• Incentives paid if—and only if—objective performance goals are achieved: The Special 
Master’s rulings require that the compensation committee of each company identify objective 
performance measures reflecting the interests of shareholders and taxpayers—and subject those 
measures to the Special Master’s review.  Incentives may be paid only if those performance 
measures are achieved. 

• All incentive pay subject to “clawback” if results prove illusory:  Under today’s rulings, any 
incentive compensation paid to the covered executives will be subject to clawback if the results 
giving rise to the payment do not hold up over the long term or an executive engages in 
misconduct.  The decisions put an end to the practice of providing substantial rewards for short-
term gains. 

4. Restructure pay to focus executives on the long term:  Today’s decisions fundamentally restructure 
pay to emphasize the long term.  The Special Master’s decisions generally require executives to 
receive at least half of their compensation in a form that cannot be sold or otherwise redeemed for at 
least three years. 

• At least 50 percent of compensation must be held for three years or more:  As the Secretary also 
noted in his June 10, 2009, statement, compensation must account for the time horizon of risks.  
The Special Master’s decisions require that at least half of each executive’s pay be delivered in a 
form that may not be transferred to the executive for at least three years—so that any pay 
eventually received by the executive reflects the long-term value and stability of the company 
over that period. 

• At least 50 percent of incentive compensation must be long-term stock grants:  Historically, 
many firms have permitted executives to cash in company stock immediately.  Instead, the 
Special Master’s rulings require that at least half of the incentive compensation be paid in the 
form of company stock that must be held for at least three years.  Other stock compensation, such 
as stock salary, must be held for at least one year from the date it is earned. 
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4 
 

• Any cash incentives must be delivered over two years—large lump-sum cash bonuses rejected: 
Breaking from the pay practices of the past, the Special Master’s rulings require that employees 
who receive cash incentive payments must defer 50 percent or more of the payment for at least 
one year, to discourage executives from placing risky bets in the hope of short-term windfall 
payments and to allow the company time to confirm that performance assessments are accurate. 

5. End pay practices not aligned with shareholder and taxpayer interests:  As the Secretary noted in 
his June 10, 2009, statement, in some cases golden parachutes and supplemental executive retirement 
plans have expanded beyond their original purpose.  Like the October 22, 2009, decisions, today’s 
rulings place tough new restrictions on these payments, extending the limitations applicable to the 
“Top 25” executives to the entire “Top 100.” 

• Limits excessive perquisites; forbids tax “gross-ups”: As with the “Top 25,” employees in this 
group will be limited to $25,000 in perquisites, cannot receive tax gross-ups, and cannot accrue 
additional gold-plated severance and executive retirement pay. 

• Freezes excessive executive severance and retirement pay: Supplemental executive retirement 
benefits can provide substantial cash guarantees to departing executives, regardless of 
performance.  Just as with the “Top 25,” the Special Master’s rulings today conclude that 
executives should provide for their retirements with wealth based on performance while they are 
employed, rather than being guaranteed substantial retirement benefits beyond those provided to 
everyday workers. 

### 
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EXHIBIT I 
SAMPLE COMPENSATION STRUCTURE 

CONSISTENT WITH THE PUBLIC INTERST STANDARD 
 

Example:  Covered Employee with a total compensation package of $3,000,000. 

• Base salary. 
 Cash:  The Covered Employee receives a total of $500,000 in cash salary. 

 Stock Salary: The Covered Employee receives $200,000 in stock salary, 
which vests immediately but may not be transferred prior to the first 
anniversary of the date it is earned. 

• Incentive Compensation.  The Covered Employee may also receive $2,300,000 in 
incentive compensation as follows: 

 Cash Incentive:  $700,000. 

• $350,000 immediately payable; and 

• $350,000 paid at least one year from the grant date. 

 Stock incentive: $1,600,000. 

• The entire amount may not be sold or transferred prior to the third 
anniversary of the grant date. 

• Total compensation.  Covered Employee’s total compensation is $3,000,000, with 40% 
of the total delivered in cash and 60% delivered in stock (47% delivered short term and 
53% delivered long term). 

7%

17%23%

53%

Cash Salary

Stock Salary - 1 year after grant

Stock Incentive - Not payable until the 3rd
year
Cash Incentive - 50% immediately, 50%
one year later

19%

53%

28%

Amounts payable in the current year

Amounts payable in the 2nd year

Amounts payable in 3+ years

 
Note 1: This Exhibit does not include amounts payable pursuant to legally binding rights under valid employment 
contracts, see 31 C.F.R. § 30.10(e)(2).

Breakdown of Total Direct Compensation Short Term vs. Long Term 
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EXHIBIT I 
SAMPLE COMPENSATION STRUCTURE 

CONSISTENT WITH THE PUBLIC INTEREST STANDARD 
 

Example:  Covered Employee with a total compensation package of $3,000,000. 

• Base salary. 
 Cash:  The Covered Employee receives a total of $400,000 in cash salary. 

 Stock Salary:  The Covered Employee receives $150,000 in stock salary, 
which vests immediately but may not be transferred prior to the first 
anniversary of the date it is earned. 

• Incentive Compensation.  The Covered Employee may also receive $2,450,000 in 
incentive compensation as follows: 

 Cash Incentive:  $950,000. 

• $475,000 immediately payable; and 

• $475,000 paid at least one year from the grant date. 

 Stock incentive:  $1,500,000 

• The entire amount may not be sold or transferred prior to the third 
anniversary of the grant date. 

• Total compensation.  Covered Employee’s total compensation is $3,000,000, with 45% 
of the total delivered in cash and 55% delivered in stock (50% delivered short term and 
50% delivered long term). 

5%

13%
32%

50%

Cash Salary

Stock Salary - 1 year after grant

Stock Incentive-Not payable until the 3rd
Year
Cash Incentive-50% immediately, 50%
one year later

21%

50%

29%

Amounts payable in the current year

Amounts payable in the 2nd year

Amounts payable in 3+ years

  
Note 1: This Exhibit does not include amounts payable pursuant to legally binding rights under valid employment 
contracts, see 31 C.F.R. § 30.10(e)(2). 

Breakdown of Total Direct Compensation Short Term vs. Long Term 
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Exhibit I-A 
SAMPLE COMPENSATION STRUCTURE 

FOR GM CORPORATE EMPLOYEE 
CONSISTENT WITH THE PUBLIC INTERST STANDARD 

 

Example:  GM Corporate Employee with a total compensation package of $700,000. 

• Base salary. 
 Cash:  The Covered Employee receives a total of $350,000 in cash salary. 

• Incentive Compensation.  The Covered Employee may also receive $350,000 in 
incentive compensation as follows: 

 Stock Incentive:  $350,000 

• The entire amount may not be sold or transferred prior to the third 
anniversary of the grant date. 

• Total compensation.  The Covered Employee’s total compensation is $700,000, with 
50% of the total delivered in cash and 50% delivered in stock (50% delivered short term 
and 50% delivered long term). 

50% 50%

Cash Salary

Stock Incentive-Cliff vest Year 3 settles
upon TARP repayment

50%

50%

Amounts payable in the current year

Amounts payable in 3+ years

 
 

Breakdown of Total Direct Compensation Short Term vs. Long Term 
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Exhibit I-B 
SAMPLE COMPENSATION STRUCTURE 

FOR GM SENIOR LEADERSHIP GROUP MEMBER 
CONSISTENT WITH THE PUBLIC INTEREST STANDARD 

 

Example:  GM Corporate Employee who is a member of the Company’s Senior Leadership 
Group with a total compensation package of $1,350,000. 

• Base salary. 
 Cash:  The Covered Employee receives a total of $500,000 in cash salary. 

 Stock Salary:  The Covered Employee receives $400,000 in stock salary, 
which vests immediately and becomes transferable on the second, third 
and fourth anniversary of the date it is earned. 

• Incentive Compensation.  The Covered Employee may also receive $450,000 in 
incentive compensation as follows: 

 Stock incentive:  $450,000 

• The entire amount vests three years from the grant date and is 
transferable in 25% installments as the TARP obligation is repaid. 

• Total compensation.  Covered Employee’s total compensation is $1,350,000, with 37% 
of the total delivered in cash and 63% delivered in stock (47% delivered short term and 
53% delivered long term). 

30%

37%33%

Cash Salary

Stock Salary - settles ratably in Years 2-
3-4

Annual Incentive Equity-Cliff vest Year 3,
settles upon TARP repayment

10%

53%

37%

Amounts payable in the current year

Amounts payable in the 2nd year

Amounts payable in 3+ years

 

Breakdown of Total Direct Compensation 
 

Short Term vs. Long Term 
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U.S. T R E A SUR Y  DE PA R T M E NT   
OF F I C E  OF  PUB L I C  A F F A I R S  

 
EMBARGOED FOR 2:00 PM EDT:  March 23, 2010 
CONTACT: Treasury Public Affairs (202) 622-2960 
 
SPECIAL MASTER ISSUES 2010 RULINGS FOR ‘TOP 25’ EXECUTIVES AT FIRMS 

RECEIVING EXCEPTIONAL TAXPAYER ASSISTANCE AND ‘LOOK BACK’ 
LETTER ON REVIEW OF PRE-RECOVERY ACT COMPENSATION 

To view the determinations, visit link. 
 
Today, the Special Master for TARP Executive Compensation, Kenneth R. Feinberg, issued his rulings 
on 2010 executive pay packages for the ‘Top 25’ executives at the five remaining firms that received 
exceptional assistance from taxpayers: AIG, Chrysler, Chrysler Financial, GM, and GMAC.  Because 
Bank of America and Citigroup repaid their exceptional assistance, they are not subject to the Special 
Master’s 2010 rulings.  The Special Master also released a letter requesting information on compensation 
paid to the ‘Top 25’ executives at each firm that received TARP assistance before February 17, 2009 to 
obtain information needed for the ‘look back’ review required by the Recovery Act. 
 

Today, the Special Master: 
1. Issued new rulings on 2010 pay for ‘Top 25’ executives at firms that received exceptional 

support 
• Overall cash for these specific executives down, on average, by 33 percent from 

2009 levels 
• Total pay for these specific executives down, on average, by 15 percent from 2009 
• Cash salaries kept at $500,000 or less for 82 percent of covered executives 
• Retains key talent—84 percent of executives included in 2009 rulings remain with 

the companies  
• At AIG Financial Products, pledges fully repaid—and cash salaries frozen (with one 

exception), with all additional compensation paid in stock that must be held over 
time 

• At GMAC, CEO taking only stock, and no cash salaries over $500,000 
2. Reaffirmed fundamental compensation reforms announced last year for 2010 

• Majority of compensation paid in stock that must be held for the long term 
• Incentives paid only if objective performance goals are achieved—and subject to 

“clawback”  
• Tough limits on perquisites and excessive retirement pay kept in place for 2010 

3. Issued ‘look back’ letter on review of compensation paid prior to the Recovery Act 
• Requests information needed to implement review mandated by the Recovery Act but 

limits requests to those earning over $500,000 to reduce burdens on small banks 
• Responses due in 30 days; Special Master will review compensation information to 

identify whether any payments were contrary to the public interest 
• Special Master to seek to negotiate for appropriate reimbursements to taxpayers as 

required by the Recovery Act 
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1. New rulings on 2010 pay for ‘Top 25’ executives at firms that received exceptional support:

• Overall cash pay for these specific executives down, on average, by 33 percent from 2009 
levels: The Special Master has decreased total cash by 33 percent compared to the cash 
compensation these individual executives received in 2009. 

  Today 
the Special Master ruled on pay for the ‘Top 25’ executives at the five remaining firms that received 
exceptional financial assistance under the TARP: AIG, Chrysler, Chrysler Financial, GM, and 
GMAC.  The 119 executives included in the 2010 rulings include both executives who were subject 
to the Special Master’s 2009 decisions and officials new to the ‘Top 25.’  

• Total pay for these specific executives down, on average, by 15 percent from 2009: The Special 
Master also reduced total compensation at AIG, GMAC, and Chrysler Financial by 15 percent 
compared to the pay these executives received in 2009.  (GM and Chrysler are excluded from this 
total due to bankruptcy restructurings that occurred in the middle of 2009.)  Total pay decreased 
even including the value of the long-term stock the Special Master is requiring executives to hold 
over the long term. 

• Cash salaries kept at $500,000 or less for 82 percent of covered executives: The Special Master 
held the line on cash salary, continuing to require that salaries be limited to $500,000 or less, with 
exceptions only where good cause is shown.  Some 82 percent of the executives subject to 
today’s rulings will receive cash salaries of $500,000 or less—even though the companies 
requested many more exceptions.   

• Retains key talent—84 percent of executives included in 2009 rulings remain with the 
companies: More than 80 percent of the executives the Special Master ruled on in his 2009 
decisions remain with the companies in early 2010, working to create the long-term value that 
will help the companies repay taxpayers. 

• At AIG Financial Products, pledges fully repaid—and cash salaries generally frozen, with all 
additional compensation in stock that must be held over time: The Special Master succeeded in 
making sure that AIG Financial Products executives repaid the entire $45 million they pledged to 
give back from previous bonuses.  Taking those bonuses into account, the Special Master today 
announced that cash salaries at AIG Financial Products will stay frozen (with one exception).  
And, in a fundamental shift from the guaranteed bonuses of the past, the Special Master required 
that all other pay at AIG Financial Products be in the form of stock that must be held over time—
to ensure that executives work for long-term taxpayer value rather than short-term gains. 

• At GMAC, CEO paid only in stock, and no cash salaries over $500,000: The CEO of GMAC 
will receive no cash salary—all of his compensation will be paid in stock that must be held over 
the long term—and no GMAC executive will receive a cash base salary of more than $500,000.   

2. Fundamental compensation reforms announced last year reaffirmed for 2010:

• Majority of compensation paid in stock that must be held for the long term: Last year, the 
Special Master’s rulings required that a majority of compensation be paid in stock that must be 
held over time, including “stock salary” that requires the executive to invest in the company 
alongside taxpayers with each and every paycheck.  The rulings announced today reaffirm that 
approach for 2010, requiring that executives accept the majority of their pay in the form of stock 
that must be held over time. 

  The Special 
Master’s 2010 rulings also reaffirm the principles announced last year to bring executive pay into line 
with long-term value creation and financial stability. 

• Incentives may be paid only if objective performance results are achieved—and must be subject 
to “clawback” if results prove illusory: In a departure from the previous practice of routinely 
paying bonuses despite poor performance, last year the Special Master ruled that incentives could 
be paid only if objective performance measures were achieved.  Today’s rulings reaffirm that 
requirement, and keep in place the Special Master’s additional requirement that any incentives be 
subject to clawback if the results giving rise to the payment do not hold up over the long term. 
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• Tough limits on perquisites and excessive retirement benefits kept in place for 2010: The 
Special Master’s 2009 rulings limited executive perquisites to no more than $25,000 and froze 
supplemental retirement plans that have long provided excessive payments hidden from public 
view.  The Special Master today extended those limits to 2010, concluding that executives should 
build savings for retirement based on performance—rather than through guaranteed retirement 
benefits provided at taxpayer expense. 

3. ‘Look back’ letter on review of compensation paid prior to the Recovery Act:

• Requests information needed to implement review mandated by the Recovery Act but limits 
requests to those earning over $500,000 to reduce burdens on small banks: The Recovery Act 
requires that Treasury review compensation paid to executives between the date each TARP 
recipient received funding and February 17, 2009—the date the Recovery Act became law.  The 
letter issued today requests information needed for the Special Master to conduct that review.  To 
limit the burden on community banks that participated in TARP, the review is tailored to require 
only information on payments to executives who earned over $500,000 a year. 

  The Special Master 
also issued a letter to all 419 firms that received TARP assistance prior to February 17, 2009, 
requesting information on compensation paid to their ‘Top 25’ executives prior to that date.  As 
required by the Recovery Act, the Special Master will review those payments to determine whether 
any payment was contrary to the public interest—and, if any such payment is identified, will seek to 
negotiate reimbursements to the federal government. 

• Responses due in 30 days; Special Master will review compensation information to identify 
whether any payments were contrary to the public interest: Each TARP recipient must provide 
the required information within 30 days of the “look back” letter.  Then, as required by the 
Recovery Act and Treasury regulations, the Special Master will review the information to 
determine whether any payment was inconsistent with the public interest. 

• Special Master to seek to negotiate for appropriate reimbursements to taxpayers as required by 
the Recovery Act: If the Special Master identifies any payments contrary to the public interest 
standard under the Recovery Act and Treasury regulations, the Special Master will seek to 
negotiate with the company and the employee for appropriate reimbursements to the taxpayer. 

### 
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

October 2, 2009

Compensation and Management Resources Committee
American International Group, Inc.
70 Pine Street, 27th Floor
New York, New York 10270
VIA ELECTRONIC MAIL AND U.S. MAIL

Re: Proposed Compensation Payments and
Structure for Robert H. Benmosche

To The Members of the Compensation and Management Resources Committee:

Pursuant to Section 30.l6(a)(3) of the Department of the Treasury's Interim Final
Rule regarding TARP Standards for Compensation and Corporate Governance (the "Rule"), the
Special Master for TARP Executive Compensation (the "Special Master") is required to
determine whether the compensation structure for each senior executive officer of a recipient of
exceptional assistance under the Troubled Asset Relief Program (the "TARP"), including the
amounts payable or potentially payable under such compensation structure, will or may result in
payments that are inconsistent with the purposes of section III of the Emergency Economic
Stabilization Act of 2008, as amended by the American Recovery and Reinvestment Act of2009
("EESA"), or TARP, or are otherwise contrary to the public interest. The Special Master is
required to consider certain principles set forth in Section 30.16(b) of the Rule in making these
determinations. In addition, the Rule requires that the Special Master issue a determination
within sixty days of the receipt of a substantially complete submission.

American International Group, Inc. (the "Company"), has requested approval of a
proposed letter agreement, attached as Annex A, between the Company and Robert H.
Benmosche, providing for the appointment of Mr. Benrnosche to the position of President and
Chief Executive Officer and setting forth certain proposed compensation arrangements for Mr.
Benmosche (the "Letter Agreement"). The Company has provided the Office of the Special
Master with a detailed review of the compensation Mr. Benmosche received when he previously
served as the Chief Executive Officer of another public company. The Company has also
provided the Office of the Special Master with a detailed comparative analysis describing the
compensation arrangements of persons in similar positions at similar entities that are similarly
situated. The Company's submission with respect to the Letter Agreement is now substantially
complete for purposes of the Rule, and the Office of the Special Master has completed its review
and analysis ofthe proposed compensation structure set forth therein.
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In detennining whether to award any annuallong-tenn, perfonnance-based
incentive award pursuant to the Letter Agreement, the Company's Compensation and
Management Resources Committee (the "Committee") must evaluate Mr. Benmosche's
perfonnance against specified objective perfonnance criteria that the Committee has developed
and reviewed in consultation with the Office of the Special Master. This evaluation will be
disclosed to shareholders in, and certified by the Committee as part of, the Company's securities
filings. In addition, the Committee has retained discretion to reduce (but not to increase) the
amount of any incentive award on the basis of its overall evaluation of Mr. Benmosche' sand/or
the Company's perfonnance (notwithstanding full or partial satisfaction of the perfonnance
criteria).

I have reviewed the Letter Agreement in light of the principles set forth in Section
30. I6(b) of the Rule. Pursuant to the authority vested in me as the Special Master for TARP
Executive Compensation, and in accordance with Section 30.I6(a)(3) of the Rule, I hereby
detennine that the compensation structure set forth in the Letter Agreement, including the
amounts payable or potentially payable under such compensation structure, will not result in
payments that are inconsistent with the purposes of section I I I of EESA or TARP, or are
otherwise contrary to the public interest.

In particular, I note the following:

• That the total compensation package is detennined by the Special Master
to be appropriate when compared to the total compensation packages of
other applicable Presidents and Chief Executive Officers of similarly
situated companies.

• That the stock salary issued to Mr. Benmosche in 2009 is detennined to be
perfonnance based because the value of such stock salary will be
detennined by the value of the Company's stock over the long tenn, and
cannot be sold until the 5th anniversary of the Effective Date of this Letter
Agreement (August 10,2014).

• That the annual long-term incentive award contemplated by this Letter
Agreement is also detennined to be perfonnance based and, except in case
of disability or death, will not vest unless Mr. Benmosche continues to
provide services to the company for two years following the grant date of
the award, and will be subject to an annual performance assessment as
detennined by the Company's Compensation and Management Resources
Committee on the basis of objective perfonnance metrics developed in
consultation with the Office of the Special Master.

• That any and all incentive compensation paid to Mr. Benmosche will be
subject to recovery or "clawback" if the payments were based on
materially inaccurate financial statements or any other materially
inaccurate perfonnance metrics.
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• That any annual long-term incentive award made pursuant to this Letter
Agreement will be subject to formal review and approval by the Office of
the Special Master.

The foregoing determination is limited to the compensation structure set forth in
the Letter Agreement and shall not be relied upon with respect to any other employee. In
addition, for the avoidance of doubt, this determination shall be limited, with respect to stock
salary, to grants of shares in the Company, and shall not constitute, or be construed to constitute,
the approval of the Special Master required under section 4 of the Letter Agreement with respect
to the use of alternative forms of compensation. The determination is limited to the authority
vested in me by Section 30.I6(a)(3) of the Rule, and shall not constitute, or be construed to
constitute, the judgment of the Office of the Special Master or the Department of the Treasury
with respect to the compliance of the proposed compensation structure or any other
compensation structure for the subject employee with any other provision of the Rule.
Moreover, my evaluation and determination have relied upon, and are qualified in their entirety
by, the accuracy of the materials submitted by the Company to the Office of the Special Master,
and the absence of any material misstatement or omission in such materials.

I look forward to working with you further as we move forward with the process
of reviewing compensation structures for certain other employees of the Company.

Kenn th R. Feinberg
Office of the Special Master for

TARP Executive Compensation

cc: Ms. Anastasia D. Kelly
Mr. Andrew 1. Kaslow
Marc R. Trevino, Esq.
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ANNEXA
PROPOSED LETTER AGREEMENT

August 16, 2009

Dear Bob:

I am pleased to confirm the terms of your employment with American International
Group, Inc.

1. Effective Date. August 10, 2009.

2. Position. On the Effective Date, you will begin to serve as President and Chief
Executive Officer of AIG. In that capacity, you will report directly (and only) to
the Board of Directors and have all of the customary authorities, duties and
responsibilities that accompany these positions.

3. Salary (Cash). Your initial cash salary will be $3,000,000 per year.

4. Salary (Stock). In addition to your cash salary, you will eligible to receive bi
monthly awards of stock or phantom stock units in AIG. These awards, which we
refer to as stock salary, will be at an initial rate of $4,000,000 per year and will be
subject to the following additional terms:

• Initially your stock salary will be in the form of shares of AIG. Subject to the
approval of the Office of the Special Master for TARP Executive
Compensation, AIG's Compensation and Management Resources Committee
(in consultation with you) may change the specific form of stock salary from
time to time;

• Stock will be immediately vested when delivered, tax will be withheld by AIG
in kind (unless otherwise directed by you) and remaining shares cannot be
sold until the 5th anniversary of the Effective Date;

• Phantom stock units will be immediately vested but will not be delivered until
the 2nd anniversary of grant, and units will be settled in cash or stock at the
election of the Committee (in consultation with you) and taxed on delivery
and, in the case of stock delivered, may be subject to restrictions on transfer
up to the 5th anniversary of the Effective Date at the Committee's discretion
(phantom stock units will not be used without prior approval of the Office of
the Special Master); and

• The Committee will authorize early transferability of any stock salary you
have received on death or disability.
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AlG is in the process of developing the specifics of your stock salary for 2009,
which will be retroactive to the Effective Date once finalized. AlG will make
these stock awards to you pursuant to a more detailed award agreement, which
will govern the awards.

5. Annual Long-Term Award. Each year you will be eligible to receive a long-term
incentive award of up to $3,500,000 in the form of stock or phantom stock units in
AlG. The amount for 2009 will be prorated from the Effective Date. The
Committee will determine the form and amount annually based on its
performance assessment, subject to the following:

• Stock or phantom stock units would vest on the 2nd anniversary of grant (the
minimum time required by the applicable TARP Regulations) and will be
subject to transfer/payout restrictions as required by the applicable TARP
Regulations; and

• To the extent permitted by the applicable TARP Regulations, awards will
provide for early vesting on death or disability and early transferability on the
same events.

6. No Severance. You will not participate in AlG's Executive Severance Plan or
otherwise be entitled to any severance on termination of your employment for any
reason.

7. Benefits. Subject to the limits of this letter and the applicable TARP Regulations,
you will be entitled to benefits consistent with senior executives of AlG and
reimbursement of reasonable business expenses, in each case in accordance with
applicable AlG policies as in effect from time to time. In connection with your
joining AlG, AlG will also promptly pay any reasonable legal fees incurred in
connection with your review of this letter and the negotiations contemplated in
Section 11.

8. Executive Compensation Standards. Any bonus or incentive compensation paid
to you is subject to recovery or "c1awback" by AlG if the payments were based on
materially inaccurate financial statements or any other materially inaccurate
performance metric criteria (all within the meaning of, and to the full extent
necessary to comply with, the applicable TARP Regulations). In addition, you
will not be entitled to any golden parachute payment or tax gross-up from AlG or
its affiliates to the extent prohibited by the applicable TARP Regulations.

Your compensation will be subject to formal review and approval by the Office of
the Special Master. In addition, as part of AIG's agreements with the U.S.
Department of the Treasury, your compensation is subject to applicable
regulations that may be issued and in effect from time to time. You may receive
compensation from AIG only to the extent that it is consistent with those
regulations.
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9. Indemnification and Cooperation. During and after your employment, AIG will
indemnify you in your capacity as a director, officer, employee or agent of AIG to
the fullest extent permitted by applicable law and AIG's charter and by-laws, and
will provide you with director and officer liability insurance coverage (including
post-termination/post-director service tail coverage) on the same basis as AIG's
other executive officers. AIG agrees to cause any successor to all or substantially
all of the business or assets (or both) of AIG to assume expressly in writing and to
agree to perform all of the obligations of AIG in this paragraph.

You agree (whether during or after your employment with AIG) to reasonably
cooperate with AIG in connection with any litigation or regulatory matter or with
any govermnent authority on any matter, in each case, pertaining to AIG and with
respect to which you may have relevant knowledge, provided that, in connection
with such cooperation, AIG will reimburse your reasonable expenses and you
shall not be required to act against your own legal interests.

10. Tax Matters. To the extent any taxable expense reimbursement or in-kind
benefits under Section 7 or Section 9 is subject to Section 409A ofthe Internal
Revenue Code of 1986, the amount thereof eligible in one taxable year shall not
affect the amount eligible for any other taxable year, in no event shall any
expenses be reimbursed after the last day of the taxable year following the taxable
year in which you incurred such expenses and in no event shall any right to
reimbursement or receipt of in-kind benefits be subject to liquidation or exchange
for another benefit. Each payment under this letter will be treated as a separate
payment for purposes of Section 409A of the Code.

11. Non-competition and non-solicitation. In connection with your joining AIG, you
agree to enter into non-competition arrangements (covering competing insurance
business) and non-solicitation arrangement (covering senior AIG employees) with
AIG. You and we agree to negotiate those arrangements reasonably and in good
faith. Receipt of your stock salary is conditioned on your entering into those
arrangements.

We look forward to your leadership.

Sincerely,

AMERICAN INTERNATIONAL GROUP, INC.
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Confidential 

February 8, 2010 

Dear Peter: 

I am pleased to confirm the terms of your employment with American International 
Group, Inc. 

1. Term of this Letter.  This letter will be effective for a term beginning on 
February 8, 2010 and ending on December 31, 2012. 

2. Position.  Your employment with AIG will commence on the beginning of the 
term of this letter. You will be an Executive Vice President of AIG and report 
directly to the CEO.  The following functions of AIG will report to you:  
Investments, Financial Products, CFO/Finance, Strategic 
Planning/Restructuring, Risk and Audit. 

3. Base Cash Salary.  Your base cash salary will be $1,500,000 per year.  On 
January 1, 2011, your base cash salary will increase to $1,800,000. 

4. Stock Salary.  In addition to your cash salary, you will receive equal bi-
monthly awards of stock or restricted stock units in AIG.  For 2010, these 
awards, which we refer to as stock salary, will be at a rate of $2,400,000 per 
year.  On January 1, 2011, your stock salary will increase to $4,400,000 per 
year. 

• Initially your stock salary will be in the form of restricted stock units of 
AIG; 

• Restricted stock units will be immediately vested and will be delivered in 
three equal, annual installments beginning on the 2nd anniversary of the 
date of grant (with each installment being accelerated by one year if AIG 
repays its federal obligations), and units will be settled in cash or stock 
at the election of the Committee (in consultation with you) and taxed on 
delivery; 

• If your restricted stock units are settled in stock, the stock will be 
immediately vested when delivered, tax will be withheld by AIG in kind 
(unless otherwise directed by you) and remaining shares shall not be 
subject to any additional transferability restrictions; and 

• The Committee will authorize early transferability of any stock salary you 
have received on death or disability. 

5. 2010 Cash Incentive Pay.  For 2010, your annual cash incentive target will 
be $1,800,000.  AIG’s Compensation and Management Resources Committee 
will determine the amount of your cash incentive award based on its 
performance assessment against objective performance metrics that have 
been provided to you.  We anticipate that you will become one of AIG’s top 
25 most highly compensated employees for 2011.  Accordingly, any cash 
incentive earned will be paid in two equal installments in December 2010.  
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The first installment will be paid in cash, and the second installment will be 
paid in fully vested AIG stock that may not be transferred until January 1, 
2012. 

Your annual cash incentive for 2010 may not exceed the amount of the 
stock incentive award you receive for 2010 pursuant to Section 6 below.  
Because we anticipate that you will become one of AIG’s top 25 most highly 
compensation employees for 2011, we do not anticipate that you will be 
eligible for an annual cash incentive for 2011 or 2012. 

6. 2010 Long-Term Stock Incentive Pay.  For 2010, your long-term incentive 
award target will be $1,800,000 in the form of stock or restricted stock units 
of AIG.  The Committee will determine the form and amount of your stock 
incentive award based on its performance assessment against objective 
performance metrics that have been provided to you, subject to the 
following: 

• For 2010, stock or restricted stock units will be immediately vested and 
will be subject to transfer/payout restrictions for three years; and 

• Awards will provide for early transferability in the event of death or 
disability. 

7. Long-Term Restricted Stock.  For each of 2011 and 2012, your long-term 
restricted stock award target will be $800,000.  The Committee will 
determine the form and amount of your long-term restricted stock award 
based on its performance assessment against objective performance metrics 
that will be provided to you, subject to the following: 

• For 2011 and 2012, stock or restricted stock units will vest on the 3rd 
anniversary of grant  and will be subject to transfer/payout restrictions 
as and if required at the time by the TARP Standards for Compensation 
and Corporate Governance (31 C.F.R. Part 30) for long-term restricted 
stock; and 

• Awards will provide for early vesting on death or disability and early 
transferability on the same events to the extent permitted by the TARP 
Standards for Compensation and Corporate Governance. 

8. Benefits.  Subject to the limits of this letter and the TARP Standards of 
Compensation and Corporate Governance, you will be entitled to benefits 
consistent with senior executives of AIG and reimbursement of reasonable 
business expenses, in each case in accordance with applicable AIG policies 
as in effect from time to time.  In connection with your joining AIG, AIG will 
also promptly pay any reasonable legal fees incurred in connection with your 
review of this letter and its annexes.  You will participate in AIG’s Executive 
Severance Plan beginning as of the date hereof as an Executive Vice 
President (without regard to the Partners Plan, for which you are not eligible, 
or any other eligibility requirement).  Under the ESP for 2010, your 2010 
cash incentive target will be treated as your historic average “Annual Cash 
Bonuses.” 
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9. Executive Compensation Standards.  Any bonus or incentive compensation 
paid to you is subject to recovery or “clawback” by AIG if the payments were 
based on materially inaccurate financial statements or any other materially 
inaccurate performance metric criteria (all within the meaning of, and to the 
full extent necessary to comply with, the TARP Standards for Compensation 
and Corporate Governance).  In addition, you will not be entitled to any 
golden parachute payment or tax gross-up from AIG or its affiliates to the 
extent prohibited by the TARP Standards for Compensation and Corporate 
Governance. 

In addition, your compensation is subject to applicable regulations issued by 
the U.S. Department of the Treasury (including the TARP Standards for 
Compensation and Corporate Governance) and applicable requirements of 
agreements between AIG and the U.S. government, as the same are in effect 
from time to time.  You may receive compensation from AIG only to the 
extent that it is consistent with those regulations and requirements. 

10. Indemnification and Cooperation.  During and after your employment, AIG 
will indemnify you in your capacity as a director, officer, employee or agent 
of AIG to the fullest extent permitted by applicable law and AIG’s charter 
and by-laws, and will provide you with director and officer liability insurance 
coverage (including post-termination/post-director service tail coverage) on 
the same basis as AIG’s other executive officers.  AIG agrees to cause any 
successor to all or substantially all of the business or assets (or both) of AIG 
to assume expressly in writing and to agree to perform all of the obligations 
of AIG in this paragraph. 

You agree (whether during or after your employment with AIG) to reasonably 
cooperate with AIG in connection with any litigation or regulatory matter or 
with any government authority on any matter, in each case, pertaining to 
AIG and with respect to which you may have relevant knowledge, provided 
that, in connection with such cooperation, AIG will reimburse your 
reasonable expenses including reasonable legal fees if you choose to have 
your own counsel, and you shall not be required to act against your own 
legal interests. 

11. Tax Matters.  To the extent any taxable expense reimbursement or in-kind 
benefits under Section 8 or Section 10 is subject to Section 409A of the 
Internal Revenue Code of 1986, the amount thereof eligible in one taxable 
year shall not affect the amount eligible for any other taxable year, in any 
event, any such expenses shall be reimbursed no later than the last day of 
the taxable year following the taxable year in which you incurred such 
expenses and in no event shall any right to reimbursement or receipt of in-
kind benefits be subject to liquidation or exchange for another benefit.  Each 
payment under this letter will be treated as a separate payment for purposes 
of Section 409A of the Code.  You will be entitled to instruct AIG to withhold 
taxes in accordance with the applicable rules upon your becoming subject to 
any tax on vesting of any stock awards hereunder. This Section 11 shall also 
apply to any payments made to you under Section IX.F. (Cooperation) of the 
Release and Restrictive Covenant Agreement, which shall be as set forth in 
Annex 1. 
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12. Non-competition and non-solicitation.  In connection with your joining AIG, 
you have entered into non-competition arrangements (covering competing 
insurance business) and non-solicitation arrangement (covering senior AIG 
employees) with AIG as set forth in Annex 2.  For the avoidance of doubt, 
those non-competition arrangements provide that enforcement will be 
conditioned on AIG’s performing its obligations under the ESP as provided 
herein. 

13. Dispute resolution.  Any contest or dispute between AIG and you arising out 
of or relating to or concerning this letter or your other employment 
arrangements with AIG (including termination of your employment) shall be 
submitted to arbitration in New York City before, and in accordance with the 
commercial arbitration rules then obtaining of, the American Arbitration 
Association (the "AAA").  Each party will bear his or its own expenses of the 
arbitration including legal fees.  Any dispute will be subject to the 
jurisdiction of a State or Federal court located in the City of New York to the 
extent necessary to obtain injunctive relief. 

We look forward to having you as a member of AIG’s leadership team. 

Sincerely, 

AMERICAN INTERNATIONAL GROUP, INC. 
 
 
By:  
  

Jeffrey J. Hurd 
 

 Senior Vice President – 
Human Resources and Communications 

 

I agree with and accept the foregoing terms. 

 
[Name] 
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OFFICE OF THE SPECIAL MASTER 
FOR TARP EXECUTIVE COMPENSATION 

 
COMPENSATION REVIEW DATA REQUEST FORM 

INSTRUCTIONS 
 

These Instructions are designed to aid recipients of financial assistance under the 
Troubled Asset Relief Program (“TARP”) created under the Emergency Economic Stabilization 
Act of 2008, as amended (“EESA”), in completing the Compensation Review Data Request 
Form and accompanying certification.  The Instructions refer frequently to the Interim Final 
Rule on TARP Standards for Compensation and Corporate Governance (the “Rule”), see 31 
C.F.R. Part 30, a copy of which may be found on the Office of Financial Stability Website at 
www.financialstability.gov.1  You may find it useful to refer to a copy of the Rule while reading 
through the Instructions. 

As explained in Section 3 of the Instructions, compensation data generally are not 
required for employees with “annual compensation” (as defined in Section 30.1 of the Rule) of 
$500,000 or less.  We anticipate that some TARP recipients will have no employees with annual 
compensation in excess of $500,000.  These TARP recipients may comply with this data request 
by submitting a signed copy of the certification provided in Attachment A.  Please see Section 3 
of the Instructions below for additional information. 

The Instructions and the Rule should provide you with all the information necessary to 
complete and submit the Form and accompanying certification.  Should you have questions 
about the Form, please contact the Office of the Special Master for TARP Executive 
Compensation via email at SpecialMasterReview@do.treas.gov or via telephone at 202-622-
1706.  We recommend that you contact the Office of the Special Master by email. 

 

SECTION 1:  INTRODUCTION 

Section 111(f) of EESA requires the Secretary of the Treasury to review all bonuses, 
retention awards, and other compensation paid to the senior executive officers and the next 20 
most-highly compensated employees of each TARP recipient (the “Covered Employees”) 
between the date the TARP recipient first received financial assistance and February 17, 2009 
(the “Review Period”).  This requirement applies to all TARP recipients, including those 
recipients who have repaid all or any portion of the financial assistance they received under 
TARP. 

Under the Rule, the Special Master for TARP Executive Compensation (the “Special 
Master”) has the authority to conduct the review prescribed by Section 111(f) of EESA.  
                                                 
1  Click on “About” in the upper left-hand corner of the home page, then scroll down and click on the second link 
from the bottom, “Executive Compensation Guidance,” then click the link, which brings you to “Executive 
Compensation,” scroll to “Additional Resources” and you will see the link to the “Interim Final Rule.” 
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31 C.F.R. § 30.16(a)(2).  The Rule authorizes the Special Master to request in writing any 
information from TARP recipients necessary to carry out the review, and TARP recipients must 
submit any requested information to the Special Master within 30 days of the request.  Id.  The 
Rule also provides that if, based on this review, the Special Master determines that the payment 
of a bonus, retention award, and other compensation was inconsistent with Section 111(f) of 
EESA or TARP, or was otherwise contrary to the public interest, then the Special Master shall 
have responsibility for negotiating with the TARP recipient and the subject employee for 
appropriate reimbursements to the federal government with respect to such payment.  Id. 

To facilitate this review, the Special Master requires that you provide compensation data 
in the attached Compensation Review Data Request Form and submit a signed certification.  
Compensation data are not required, however, for those Covered Employees with “annual 
compensation” (as defined in Section 30.1 of the Rule) of $500,000 or less in each of the fiscal 
years covered by the Review Period.  If a Covered Employee received annual compensation that 
fell below this threshold amount in each of the applicable fiscal years, then he or she is an 
“Excluded Employee” for purposes of this data request, and you are not required to submit 
compensation data for that employee.  However, you must still submit a signed certification.  
Given this compensation threshold, we anticipate that many TARP recipients will be able to 
comply with this data request by filing a single certification and providing no additional 
information.  Please see Section 3 of the Instructions below for additional information regarding 
Excluded Employees and the $500,000 threshold. 

Regardless of whether you are required to provide compensation data in the Form, you 
must file a signed certification indicating the number of the Covered Employees with annual 
compensation of more than $500,000 in any fiscal year covered by the Review Period (even if 
there are no Covered Employees with that much annual compensation).  See Sections 2 and 3 of 
the Instructions below for additional information regarding this requirement.  A model 
certification also is provided as Attachment A to the Instructions.  Please note that the 
certification provided in Attachment A must be signed by the TARP recipient’s chief executive 
officer and either the chairman of the board’s compensation committee or, where a compensation 
committee is not established, a member of the board (other than the TARP recipient’s chief 
executive officer). 

 

SECTION 2: DETERMINATION OF COVERED EMPLOYEES 

The compensation review relates only to Covered Employees—those individuals who 
were “senior executive officers” and the next 20 “most-highly compensated employees” (each as 
defined in Section 30.1 of the Rule) of the TARP recipient in any fiscal year covered by the 
Review Period, which begins on the date on which the TARP recipient first received financial 
assistance and ends on February 17, 2009.  Because Covered Employees are determined under 
the Rule by reference to a fiscal year, you may need to compile two lists of Covered Employees 
depending on your fiscal year end-date and when you first received TARP financial assistance.  
See Section 30.3 of the Rule for instructions regarding how to determine “senior executive 
officers” and “most-highly compensated employees.”  The following examples illustrate the 
determination of Covered Employees for purposes of this compensation review: 
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Example 1:  TARP Recipient A uses a calendar fiscal year and first received TARP 
financial assistance on November 1, 2008.  The Review Period for TARP Recipient A 
therefore spans the company’s 2008 and 2009 fiscal years.  For purposes of this data 
request, TARP Recipient A must compile a list of Covered Employees for its 2008 fiscal 
year and a separate list of Covered Employees for its 2009 fiscal year.  Compensation 
data for the full Review Period must be provided for each Covered Employee whose 
name appears on either list, except for the Excluded Employees, as described in Section 3 
below. 

Example 2:  Same facts as Example 1, except that TARP Recipient A first received 
financial assistance on January 15, 2009.  In this case, the entire Review Period (from 
January 15, 2009 to February 17, 2009) is encompassed by the company’s 2009 fiscal 
year.  Therefore, TARP Recipient A need only compile a single list of Covered 
Employees for that fiscal year. 

Example 3:  TARP Recipient B uses a fiscal year that ends November 30th of each year.  
Its 2008 fiscal year began on December 1, 2007, and ended on November 30, 2008.  The 
company first received TARP assistance on November 1, 2008.  In this case, the Review 
Period spans two fiscal years—2008 and 2009—and TARP Recipient B must compile 
separate lists of Covered Employees for its 2008 and 2009 fiscal years.  Compensation 
data must be provided for the full Review Period for each Covered Employee on either 
list, except for the Excluded Employees, as described in Section 3 below. 

Example 4:  Same facts as Example 3, except that the company’s fiscal year ends June 
30th of each year.  In this case, the entire Review Period is encompassed by the 
company’s 2009 fiscal year (i.e., the period from July 1, 2008 to June 30, 2009).  
Therefore, TARP Recipient B need only compile a single list of Covered Employees for 
that fiscal year. 

In sum, you must compile a list of Covered Employees for each fiscal year any part of 
which falls within the Review Period.  If the Review Period spans two fiscal years, then this 
process will result in two separate lists (although some employees may be on both lists).  Except 
for the Excluded Employees, as described in Section 3 below, you must include information in 
the Compensation Review Data Request Form for each individual included on your list (or lists) 
of Covered Employees.  Hence, you may be required to submit compensation data for more than 
25 individuals.  You must also file a signed certification indicating the number of Covered 
Employees for whom data are being submitted. 

 

SECTION 3:  DETERMINATION OF EXCLUDED EMPLOYEES 

As noted in Section 1, compensation data are not required for Excluded Employees—
those Covered Employees who earned $500,000 or less in “annual compensation” during each 
fiscal year within the Review Period.  The term “annual compensation” is defined in Section 
30.1 of the Rule to mean the dollar value of total compensation for the applicable fiscal year as 
determined pursuant to Item 402(a) of Regulation S-K under the federal securities laws, 17 
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C.F.R. § 229.402(a), which generally includes salary, bonus, stock awards, option awards, non-
equity incentive plan compensation, and all other compensation. 

If your Review Period spans two fiscal years, then a Covered Employee must have 
received $500,000 or less in “annual compensation” in each of those fiscal years to be an 
Excluded Employee.  The following example illustrates the determination of Excluded 
Employees for purposes of this compensation review: 

Example 1:  Suppose TARP Recipient C uses a calendar year fiscal year and first 
received TARP financial assistance on December 1, 2008.  If a Covered Employee 
received annual compensation of $450,000 and $550,000 for fiscal years 2008 and 2009, 
respectively, then that Covered Employee is not an Excluded Employee, and therefore 
TARP Recipient C must provide compensation data for that Covered Employee during 
the entire Review Period.  That is, as explained in Section 4 below, TARP Recipient C 
must provide compensation data with respect to the Covered Employee for both fiscal 
years 2008 and 2009. 

If one or more Covered Employees had annual compensation that fell below the $500,000 
threshold for all fiscal years included in the Review Period, then those Covered Employees are 
Excluded Employees and you are not required to provide compensation data for those Covered 
Employees.  However, you must still submit a signed certification.  TARP recipients with some 
Covered Employees above the $500,000 threshold and others who are below the threshold (and 
therefore are Excluded Employees) must provide compensation data for Covered Employees 
above the threshold and submit a certification identifying the number of Covered Employees 
above the threshold.  A model certification is provided in Attachment A to these Instructions for 
your use. 

We anticipate that some TARP recipients will have no Covered Employees with annual 
compensation in excess of $500,000 for each of the fiscal years covered by the Review Period.  
These TARP recipients may comply with this data request by submitting a single certification.  
Please note that the certification provided in Attachment A must be signed by the TARP 
recipient’s chief executive officer and either the chairman of the board’s compensation 
committee or, where a compensation committee is not established, a member of the board (other 
than the chief executive officer). 

 

SECTION 4: COMPLETION OF COMPENSATION REVIEW DATA 
REQUEST FORM 

The Compensation Review Data Request Form consists of one spreadsheet with three 
separate tabs: 

• Tab 1:  Company Information 

• Tab 2:  Covered Employees 

• Tab 3:  Payments to Covered Employees 
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These tabs contain multiple data elements, each of which are described below.  If all the Covered 
Employees at your company are Excluded Employees, you will not complete and submit the 
Compensation Review Data Request Form.  Instead, you will submit only a certification 
indicating that all the Covered Employees are Excluded Employees. 
 
 
TAB 1:  COMPANY INFORMATION 

This tab requests information about your company, and about the number of Covered 
Employees for whom you will provide detailed compensation information.  Please note that the 
term “fiscal year 2008” means the fiscal year ending in calendar year 2008, while the term 
“fiscal year 2009” means the fiscal year ending in calendar year 2009.  Please provide: 

1. UST #:  This is the number assigned by the Treasury Department upon receipt of TARP 
financial assistance. 

2. Institution Name:  This is the name of the institution that received TARP financial assistance. 

3. Contact Person Name. 

4. Contact Person Phone. 

5. Contact Person Email. 

6. 2008 Covered Employees:  If your Review Period began in fiscal year 2008 (i.e., the fiscal 
year ending in calendar year 2008), include the number of Covered Employees with more 
than $500,000 in annual compensation for fiscal year 2008.  See Section 3 above for the 
definition of “annual compensation.”  If your Review Period began in fiscal year 2009, 
please enter “0.” 

7. 2008 Excluded Employees:  If your Review Period began in fiscal year 2008, include the 
number of Covered Employees with $500,000 or less in annual compensation for fiscal year 
2008.  See Section 3 above for the definition of “annual compensation.”  If your Review 
Period began in fiscal year 2009, please enter “0.” 

8. 2009 Covered Employees:  Include the number of Covered Employees with more than 
$500,000 in “annual compensation” for fiscal year 2009 (i.e., the fiscal year ending in 
calendar year 2009).  See Section 3 above for the definition of “annual compensation.” 

9. 2009 Excluded Employees:  Include the number of Covered Employees with $500,000 or less 
in “annual compensation” for fiscal year 2009.  See Section 3 above for the definition of 
“annual compensation.”   

 

TAB 2:  COVERED EMPLOYEES 

This tab requests information about the Covered Employees at your company who are not 
Excluded Employees.  No information should be entered on Tab 2 for Excluded Employees.  See 
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Section 3 above for information on how to determine whether a Covered Employee is an 
Excluded Employee.  Please note that the term “fiscal year 2008” means the fiscal year ending in 
calendar year 2008, while the term “fiscal year 2009” means the fiscal year ending in calendar 
year 2009. 

 
For each Covered Employee who is not an Excluded Employee, please provide: 

 
1. UST #:  This is the number assigned by the Treasury Department upon receipt of TARP 

funding. 
 
2. EEID:  Provide a unique employee identification number.  Please use a number you create 

for the purpose of this review, rather than a number that is already linked to personally 
identifiable information with respect to the employee.  This identifier should NOT be the 
employee’s social security number or company employee ID number. 

 
3. Employee Last Name 
 
4. Employee First Name 
 
5. 2007 Employee Title:  Provide the employee’s title at the beginning of fiscal year 2007 (i.e., 

the fiscal year ending in calendar year 2007), or enter “NA” if he or she was not employed as 
of that date. 

 
6. 2007 Annual Compensation:  If your Review Period began in fiscal year 2007 (i.e., a fiscal 

year ending in 2007), provide the employee’s annual compensation for fiscal year 2007.  This 
is the same annual compensation used to determine 2008 Covered Employees pursuant to the 
Rule.  See Section 3 above for the definition of “annual compensation.” 

 
7. 2008 Employee Title:  Provide the employee’s title at the beginning of fiscal year 2008 (i.e., 

the fiscal year ending in calendar year 2008), or enter “NA” if he or she was not employed as 
of that date. 

 
8. 2008 Classification:  Using the pull-down menu, select the employee’s classification during 

the 2008 fiscal year (i.e., either a “senior executive officer” (SEO) or “most-highly 
compensated employee” (MHCE)).  If your Review Period did not begin in fiscal year 2008, 
or if the employee was a Covered Employee in fiscal year 2009 but not fiscal year 2008, 
select “NA.” 

 
9. 2008 Annual Compensation:  If your Review Period began in fiscal year 2008 (i.e., a fiscal 

year ending in 2008), provide the employee’s annual compensation for fiscal year 2008.  See 
Section 3 above for the definition of “annual compensation.”  You must enter 2008 annual 
compensation for each employee listed, even if a particular employee was only a Covered 
Employee for fiscal year 2009. 
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10. 2009 Employee Title:  Provide the employee’s title at the beginning of fiscal year 2009 (i.e., 
the fiscal year ending in calendar year 2009), or enter “NA” if he or she was not employed as 
of that date. 

 
11. 2009 Classification:  Using the pull-down menu, select the employee’s classification during 

the 2009 fiscal year (i.e., “senior executive officer” (SEO) or “most-highly compensated 
employee” (MHCE)).  If the employee was a Covered Employee in 2008 but not 2009, select 
“NA.” 

 
12. 2009 Annual Compensation:  Provide the employee’s annual compensation for fiscal year 

2009.  See Section 3 above for the definition of “annual compensation.”  You must enter 
2009 annual compensation for each employee listed, even if a particular employee was only a 
Covered Employee for fiscal year 2008. 

 
13. Termination Date:  For a Covered Employee who is no longer an employee of your 

company, provide the date on which his or her employment terminated. 
 

TAB 3:  PAYMENTS 

This tab requests information on payments made to the Covered Employees listed on 
Tab 2.  Information must be provided on each payment made during the entire Review Period to 
those Covered Employees, even if an individual was not a Covered Employee during the entire 
Review Period.  The following example illustrates the payments to be disclosed for each 
Covered Employee listed on Tab 2: 

Example 1:  TARP Recipient D uses a calendar year fiscal year and first received TARP 
financial assistance on December 1, 2008.  If a Covered Employee received annual 
compensation of $450,000 and $550,000 for fiscal years 2008 and 2009, respectively, 
then the employee must be included in the compensation review.  Moreover, TARP 
Recipient D must provide in Tab 3 information regarding each payment or award made to 
the Covered Employee during the entire Review Period (i.e., the period from 
December 1, 2008 to February 17, 2009). 

For purposes of the Compensation Review Data Request Form, a “payment” to a Covered 
Employee is intended to include every payment of compensation or right to future compensation 
delivered or granted to a Covered Employee during the Review Period.  This means that, in 
addition to information on actual delivery of cash or stock, information must be provided on 
awards of restricted stock or stock options, grants under cash-based incentive plans, severance 
packages resulting from a termination, the acceleration of any vesting requirements, and 
deferrals or other promises to pay, such as credits to supplemental executive retirement plans. 

For each payment made during the Review Period to a Covered Employee listed on Tab 
2, there are a several required data points, which are described below.  Note that each row in Tab 
3 should represent a single payment or award made to a Covered Employee during the Review 
Period.  Because multiple payments will have been made to each Covered Employee, multiple 
rows will be needed for each Covered Employee.  Following the descriptions are examples 
intended to provide guidance on how to report various types of compensation. 
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1. UST #:  This is the number assigned by the Treasury Department upon receipt of TARP 
funding. 

2. EEID:  Use the same unique employee identification number used in Item 2 of Tab 2 above. 

3. Payment or Award Date:  Provide the date on which the Covered Employee, as applicable, 
received actual payment, was granted a new award, or became entitled to a future payment. 

4. Frequency of Payment:  Using the pull-down menu, select the item that best describes the 
relative frequency with which payments/awards of this nature are made.  For example, if the 
line item is an annual bonus payment, select “Annual.”  If the line item is a regular, bi-
weekly salary payment, select “Bi-weekly.” 

5. Compensation Element:  Select from the pull-down menu the item that best describes this 
payment or award. 

• Salary:  Any payment, whether in cash or some other form, to a Covered Employee for 
services performed by the employee at a regular bi-weekly, monthly, annual, or similar 
periodic rate. 

• Incentive:  Any “bonus payment” as defined under Section 30.1 of the Rule, which 
generally includes all bonuses, stock awards, option awards, non-equity incentive awards, 
and retention awards.  Any of the following should be reported as a payment of an 
Incentive during the Review Period:  cash payment or deferral of an amount earned under 
an annual or longer-term incentive program; vesting of previously granted equity awards; 
grants of equity- or cash-based incentives, whether or not these require future service or 
performance; entry into an agreement that provides a legally binding right to a fixed or 
minimum payment in the future, such as a retention agreement or bonus guarantee.  The 
preceding list is not intended to be exclusive, but provides examples of payments that 
must be reported as the payment of an Incentive. 

• Severance:  Any “golden parachute payment,” as defined in Section 30.1 of the Rule.  In 
general, a severance payment includes any payment or award made to a Covered 
Employee for the departure from the TARP recipient for any reason other than death or 
disability, or any payment due to a change in control of the TARP recipient, other than 
payments for services performed and benefits accrued.  Report as Severance both 
payments that actually were made to Covered Employees during the Review Period, and 
also payments that were triggered by a termination of employment during the Review 
Period.  Each component of a Covered Employee’s overall severance package, if any, 
should be reported as a separate payment, with a brief description of the payment’s 
characteristics in the Notes column. 

• Nonqualified Deferred Compensation (NQDC):  Any amount accrued, credited to, or set 
aside for a Covered Employee under a “deferred compensation plan” as defined under 
Section 30.1 of the Rule, or an amount paid out to a Covered Employee from a deferred 
compensation plan.  The NQDC description should not be used for salary, incentive, or 
severance payments that were earned, vested or triggered during the Review Period, but 
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for which payment was deferred rather than paid currently.  Those payments should 
instead be labeled using the applicable compensation element, with the deferral reflected 
in the Timing column.  Examples of payments that should be labeled as NQDC in this 
column are credits to a supplemental executive retirement program, or the regular or 
accelerated payment of an amount under a previously existing deferred compensation 
arrangement.  The preceding list is not intended to be exclusive, but provides examples of 
payments that must be reported as the payment of NQDC. 

• Other:  Any “perquisites” as defined in Section 30.1 of the Rule and “other” 
compensation that is not described accurately using the any of the above elements, such 
as tax gross-ups, relocation costs, or expatriate expenses.  Do not report credits or 
contributions to any qualified retirement plan (as defined in Section 4974(c) of the 
Internal Revenue Code), benefits under a broad-based employee benefit plan (such as 
group health or life insurance plans), or bona fide and routine expense reimbursements 
payable pursuant to company policy, all of which are being excluded from this data 
request. 

6. Incentive Description:  If the compensation element is an incentive payment or award, or a 
portion of a severance payment related to an incentive program, select from the pull-down 
menu the type or plan or arrangement that best describes the type of incentive.  If the 
compensation element is not an incentive payment or award, select “NA.” 

• Annual Plan. 

• Long-term Plan. 

• Retention Plan. 

• Sign-On:  Any incentive grant related to the commencement of employment, including a 
“buy out” of forfeited awards granted by the employee’s former employer. 

• Other. 

7. Form of Compensation:  Select from the pull-down menu the form in which the 
compensation was paid or awarded. 

• Cash. 

• Equity. 

• Other:  Provide any necessary explanation or detail in the “Notes” column.  Payments 
delivered in a form reportable as “other” will generally include perquisites or other 
benefits paid in-kind, such as outplacement services provided as part of a severance 
package. 

8. Timing:  Select from the pull-down menu the item that best describes the timing of the 
payment or award. 

• Current:  The payment or award was paid and resulted in taxable income during the 
Review Period, regardless of when it was earned, accrued or granted. 
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• Deferred (fully vested):  The payment or award, when made, is not subject to a substantial 
risk of forfeiture (as defined in 26 C.F.R. § 1–83(c)), and is not payable or redeemable 
until some future date. 

• Deferred (subject to forfeiture):  The payment or award, when made, is subject to a 
substantial risk of forfeiture (as defined in 26 C.F.R. § 1–83(c)), and is not payable or 
redeemable until some future date. 
 

If the timing of the delivery differs for portions of a payment, please enter each portion as a 
separate payment. 

9. Amount:  Provide the gross amount of the payment, deferral or award detailed on this line.  
Grants of equity based awards during the Review Period should be recorded at their 
aggregate grant date value, as determined pursuant to Item 402(a) of Regulation S-K under 
the federal securities laws (as amended effective February 28, 2010).  Grants of cash-based 
awards during the Review Period should be recorded at their target value, unless they have a 
guaranteed minimum amount, in which case the guaranteed amount should be reported. 

10. Notes:  Provide any additional information necessary for the Special Master to understand 
the context in which the payment or award was made, such as the vesting conditions, if any, 
of an equity award, the length of service required to earn a retention payment, or the date on 
which a deferred payment will be received. 
 

 
Example 1:  TARP Recipient E uses a calendar year fiscal year and first received TARP financial 
assistance on November 15, 2008.  On December 31, 2008, a Covered Employee employed by 
TARP Recipient E (i) was credited with three months of service under the company’s 
supplemental executive retirement plan (the “SERP”).  Under the SERP, benefits are subject to 
forfeiture until an employee satisfies age and service requirements, which the Covered Employee 
will not reach for several years. 
 
On January 16, 2009, the Covered Employee received (ii) a regular, bi-weekly salary payment.  
On January 30, 2009, the Covered Employee received (iii) another regular, bi-weekly salary 
payment, (iv) a cash payment equal to the value of 100 shares of company stock resulting from 
the annual partial vesting of a restricted stock unit award from a previous year under the 
company’s long-term equity plan, (v) a portion of an annual bonus paid in cash, (vi) a portion of 
an annual bonus paid in a fixed number of fully-vested stock units, which will result in a future 
cash payment equal to the value of the underlying company shares, and (vii) a retention 
agreement under which the Covered Employee is entitled to $1,000 payable in cash in 18 
months, provided the employee remains employed through the date of payment. 
 
These facts result in seven payments for the Covered Employee, which TARP Recipient E must 
report as follows: 

(i) The SERP credit is reported, with a Payment or Award Date of December 31, 
2008, as a Quarterly payment of NQDC.  The Timing of the credit is reported as 
Deferred (subject to forfeiture).  The Amount of the payment is the increase in the 
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actuarial present value of the Covered Employee’s SERP benefit resulting from 
the credit.  If TARP Recipient E does not have existing data on the value of the 
credit or ready access to such data, it may report a good faith estimate of the value 
as the Amount. 

(ii) The first salary payment is reported, with a Payment or Award Date of 
January 16, 2009, as a Bi-weekly payment of Salary.  The Timing of the payment 
is reported as Current.  The Amount is the gross amount of the salary payment, 
without regard to any tax withholding, elective deferrals to a tax-qualified 
retirement plan, or contributions by the Covered Employee to group health or 
other employee benefit plan. 

(iii) The second salary payment is reported in the same manner as the previous salary 
payment, but as a separate entry with a Payment or Award Date of January 30, 
2009. 

(iv) The vesting and payment of the restricted stock units are reported, with a Payment 
or Award Date of January 30, 2009, as an Award Annual payment of an Incentive 
with an Incentive Description of Long-term Plan.  Although the payment relates 
to restricted stock units, because cash was delivered rather than stock, the Form of 
Compensation is Cash.  The Timing of the payment is reported as Current.  The 
Amount is the gross amount of the payment. 

(v) The cash portion of the Covered Employee’s annual bonus is reported, with a 
Payment or Award Date of January 30, 2009, as an Annual payment of an 
Incentive with an Incentive Description of Annual Plan.  The Timing of the 
payment is reported as Current.  The Amount is the gross amount of the cash 
portion of the annual bonus. 

(vi) The stock unit portion of the Covered Employee’s annual bonus is reported as a 
separate payment from the portion paid currently in cash described in (v) above.  
The Payment or Award Date, Frequency of Payment, Compensation Element and 
Incentive Description are the same as for the cash portion of the annual bonus.  
Although the payment will eventually be delivered in cash, because its value 
during the deferral period is tied to company stock, the Form of Compensation is 
Equity.  The Timing of the payment is reported as Deferred (fully vested).  The 
Amount is the gross amount of the portion of the annual bonus allocated to stock 
units. 

(vii) The retention agreement is reported, with a Payment or Award Date of 
January 30, 2009, as a One-time payment of an Incentive, with an Incentive 
Description of Retention Plan.  The Timing of the payment is reported as Future 
(subject to risk of forfeiture).  The Amount is $1,000, and the form is Cash. 
 

 

Example 2:  TARP Recipient F uses a calendar year fiscal year and first received TARP financial 
assistance on December 1, 2008.  TARP Recipient F terminated a Covered Employee’s 
employment without “cause” on December 3, 2008.  As a result of the termination, the Covered 
Employee becomes entitled to two years of salary continuation paid on regularly-scheduled 
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payroll dates.  TARP Recipient F must report the payments resulting from the termination of 
Covered Employee’s employment as follows. 
 
Each salary continuation payment actually made during the Review Period is reported in its own 
row on Tab 3.  In addition, the aggregate value of the salary continuation payments made after 
the Review Period is reported in a single row.  The remaining salary continuation payments, 
which were triggered during the Review Period but only payable after the end of the Review 
Period, are reported using the termination of employment date in the Payment or Award Date 
column, and an appropriate selection in the Timing column, depending on whether the payments 
are fully vested or are subject to additional conditions, such as compliance with non-competition 
restrictions, or future company performance. 

 

SECTION 4:  SUBMITTING CERTIFICATIONS AND FORMS 

All certifications and data submissions (including supporting documentation) must be 
filed electronically with the Office of the Special Master via email to 
SpecialMasterReview@do.treas.gov.  Certifications may be submitted via the email address 
without encryption.  Additional procedures are required to submit the Compensation Review 
Data Request Form, which will contain private data that must be encrypted to ensure its security. 

When the Special Master’s Office receives confirmation of receipt of this request via 
email to SpecialMasterReview@do.treas.gov, as required in the cover letter accompanying these 
Instructions, you will receive an email response that includes instructions for establishing a 
secure account.  Please use this account to submit your completed Compensation Review Data 
Request Form. 

The file name for the Compensation Review Data Request Form should be in the 
following format:  [UST Number]-CRDRF.xls.  Please note that there is a 15 megabyte limit on 
the size of attachments that can be sent through the system; therefore, you may need to break up 
your submission into several emails.  In the event that additional documentation is required, each 
recipient will be contacted by the Office of the Special Master with details regarding submission 
of this information. 

Questions regarding submission procedures, or substantive questions regarding the 
Compensation Review Data Request Form may be directed to the Office of the Special Master at 
SpecialMasterReview@do.treas.gov or via telephone at 202-622-1706.  Staff members are 
available from 9:00am to 5:00pm Eastern Time, Monday through Friday.  We recommend that 
you contact the Office of the Special Master by email. 

 

SECTION 5:  FREEDOM OF INFORMATION ACT 

The Freedom of Information Act, 5 U.S.C. § 552 (“FOIA”), requires Treasury upon 
request to disclose records within its possession, including records that include or comprise 
information that Treasury receives from private entities.  However, FOIA also authorizes 
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Treasury to withhold from public disclosure information that falls within certain enumerated 
exemptions set forth in section 552(b).  These exemptions include, but are not limited to, “trade 
secrets and commercial or financial information obtained from a person [that is] privileged and 
confidential,” id. § 552(b)(4), and “personnel and medical files and similar files the disclosure of 
which would constitute a clearly unwarranted invasion of personal privacy.”  Id. § 552(b)(6).  
Treasury recognizes that the information Treasury collects from TARP recipients pursuant to the 
Compensation Review Data Request Form may be commercially or financially sensitive or 
personal in nature.  Accordingly, Treasury will consider carefully the FOIA exemptions when it 
responds to any third party FOIA request for such information.   

If Treasury receives a FOIA request for records containing information provided pursuant 
to the Compensation Review Data Request Form and Treasury does not decide unilaterally to 
withhold such records from disclosure, Treasury will promptly notify the TARP recipient of the 
FOIA request if (1) Treasury has reason to believe that disclosure of your information could 
reasonably be expected to cause the TARP recipient substantial competitive harm, or (2) the 
TARP recipient has, in good faith, already designated the requested records as containing 
commercially or financially sensitive information.  31 C.F.R. §§ 1.6(b), (c), (g).  Treasury’s 
notification will describe the records that the requester seeks and will offer the TARP recipient 
an opportunity, within ten working days of receipt of the notification, to present Treasury with a 
detailed statement of its objections to Treasury disclosing the records, including a set of its 
proposed redactions and all of its asserted grounds for Treasury to withhold records under any 
exemption of the FOIA.  Id. § 1.6(d).  If a TARP recipient asserts that Treasury should apply 
FOIA exemption (b)(4) to withhold a record, then the TARP recipient must demonstrate why the 
record is a trade secret or commercial or financial information that is privileged or confidential.  
Id.  The TARP recipient must also support any claim of confidentiality with a statement or 
certification by an officer or authorized company representative that the record in question is, in 
fact, confidential commercial or financial information and has not been disclosed to the public.  
Id.  § 1.6(c).  Separate determinations of confidentiality must be made for each type of 
information, as opposed to a determination being made on the confidentiality of the total 
package.  

If Treasury should decide to disclose the record after a careful review of the objections of 
a TARP recipient, then Treasury will provide the TARP recipient with a written notification of 
its decision.  Id. § 1.6(e).  This notification will include a description of the record Treasury 
intends to disclose, a disclosure date of not less than ten working days from the mailing date of 
the notice, and a statement of Treasury’s reasons for proceeding with disclosure notwithstanding 
the objections.   Id. 

Each TARP recipient should be aware FOIA authorizes the federal district courts to 
enjoin Treasury from withholding records and may order Treasury to produce any records 
improperly withheld from a requester.  5 U.S.C. § 552(a)(4)(B).  Treasury will notify the TARP 
recipient promptly if Treasury becomes aware of any FOIA lawsuit involving information 
provided by the TARP recipient.  31 C.F.R. § 1.6(f). 

Each TARP recipient should also be aware that FOIA does not authorize Treasury to 
withhold any information from the Congress.  5 U.S.C. § 552(d). 
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SECTION 6:  PRIVACY ACT STATEMENT 

The Department of the Treasury, under the authority of 12 U.S.C. § 5221 and 31 U.S.C. 
§ 321, collects this information from each TARP recipient in order to review and approve 
compensation payments and compensation structures for the “senior executive officers” and 
“highly compensated employees” of the TARP recipient, in each case as defined under 31 C.F.R. 
Part 30, and to determine whether certain payments to those individuals were inconsistent with 
the purposes of section 111 of the Emergency Economic Stabilization Act (“EESA”) or the 
Troubled Asset Relief Program (“TARP”) or were otherwise contrary to the public interest.  

1. The information may be disclosed to law enforcement agencies when they are 
investigating a potential violation of civil or criminal law, to other agencies as 
required by law, or when requested by Congress. 

 
2. The information may be disclosed to contractors and their agents, grantees, experts, 

consultants, and others performing or working on a contract, service, grant, 
cooperative agreement, or other assignment for UST, or when necessary to 
accomplish an agency function related to this system of records.  

 
3. Individuals provided information under this routine use are subject to the same 

Privacy Act requirements and limitations on disclosure as are applicable to UST 
officers and employees. 

 
4. These records may be used to disclose information to an agency contractor for the 

purpose of compiling, organizing, analyzing, programming, utilizing or otherwise 
refining records subject to the same limitations applicable to U.S. Department of 
Treasury officers and employees under the Privacy Act.   

 
5. Information from this system may be disclosed to the National Archives and Records 

Administration for purposes of records management inspections conducted under the 
authority of 44 U.S.C. § 2904 and § 2906.  

 
6. These records may be used to disclose information to a public or professional 

licensing organization when such information indicates, either by itself or in 
combination with other information, a violation or potential violation of professional 
standards, or reflects on the moral, educational, or professional qualifications of an 
individual who is licensed or who is seeking to become licensed. 

 
7. These records may be used to disclose information to a public or professional 

auditing organization for the purpose of conducting financial audit and/or compliance 
audits. 

The furnishing of this information by the TARP recipient is mandatory.  The individual 
or entity providing the information may be subject to 18 U.S.C. § 1001, which generally 
prohibits the making of any false or fraudulent statement in a matter within the jurisdiction of the 
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federal government.  Failure to provide the information will cause the TARP recipient to be 
adversely affected.  
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Attachment A1 
 

The Special Master for TARP Executive Compensation (the “Special Master”) has, 
pursuant to Section 111(f) of the Emergency Economic Stabilization Act of 2008, as amended, 
requested compensation data for certain employees of [TARP Recipient] (and any related 
company deemed a TARP recipient under 31 C.F.R. § 30.1) (the “Company”) who received 
more than $500,000 in annual compensation for fiscal year[s] [2008 and 2009] OR [2009] (the 
“Applicable Fiscal Year[s]”). 

I certify, based on my knowledge, that the Company had [no] OR [____] employee[s] 
among its “senior executive officers” and 20 “most-highly compensated employees” (“Covered 
Employees”) who received “annual compensation,” (in each case, as defined in 31 C.F.R. Part 
30) greater than $500,000 for [either of] the Applicable Fiscal Year[s].  The company will 
submit the requested compensation data for each Covered Employee, if any, who received 
annual compensation greater than $500,000 for [either of] the Applicable Fiscal Year[s].  I 
understand that a knowing and willful false or fraudulent statement made in connection with this 
certification may be punished by fine, imprisonment, or both.  See, for example, 18 U.S.C. 
§ 1001. 

 

 

___________________________  Dated: __________________________ 

[CEO of TARP Recipient] 

 

 

___________________________  Dated: __________________________ 

[Chairman, Compensation Committee] 
  OR 
[Board Director other than CEO] 

 

                                                 
1  Signed certifications should be submitted electronically (e.g., in .pdf format) to the Office of the Special Master 
via email to SpecialMasterReview@do.treas.gov. 
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Frequently Asked Questions (FAQs) 
Office of the Special Master for TARP Executive Compensation 

Compensation Review Data Request 
 
 
Pursuant to Section 111(f) of the Emergency Economic Stabilization Act of 2008, as amended 
(“EESA”), and the Department of the Treasury’s Interim Final Rule on TARP Standards for 
Compensation and Corporate Governance (the “Rule”), the Special Master for TARP Executive 
Compensation (the “Special Master”) is required to review all bonuses, retention awards, and 
other compensation paid to the senior executive officers and the next 20 most-highly 
compensated employees (the “Covered Employees”) of each TARP recipient from the date the 
recipient first received financial assistance until February 17, 2009 (the “Review Period”).  
31 C.F.R. § 30.16(a)(2).  On March 23, 2010, the Special Master issued a request for certain 
compensation data to facilitate this review. 
 
This guidance responds to certain questions frequently asked by affected TARP recipients with 
regard to the Compensation Review Data Request Form and accompanying Instructions issued 
on March 23, 2010. 
 
 
1. Section 3 of the Instructions provides that compensation data are not required for 
Excluded Employees—those Covered Employees who earned $500,000 or less in “annual 
compensation” during each fiscal year within the Review Period.  The term “annual 
compensation” is defined in Section 30.1 (Q-1) of the Rule to mean the dollar value of total 
compensation for the applicable fiscal year, including all equity-based compensation.  How 
should a TARP recipient calculate “annual compensation” for purposes of determining 
whether an individual is an Excluded Employee? 
 
For purposes of determining whether a Covered Employee earned $500,000 or less in annual 
compensation for a particular fiscal year, all equity-based compensation granted in that fiscal 
year should be included in the calculation of annual compensation at the total fair market value 
on the grant date.  All equity-based compensation granted in fiscal years ending prior to the 
Review Period should be excluded from the calculation of annual compensation. 
 
 
2.  Section 30.1 (Q-1) of the Rule defines annual compensation as the dollar value of total 
compensation for the applicable fiscal year as determined pursuant to Item 402(a) of 
Regulation S-K under the federal securities laws, 17 C.F.R. § 229.402(a).  On December 23, 
2009 the SEC published in the Federal Register a final rule amending Item 402 of 
Regulations S-K (see 74 Fed. Reg. 68,334 (December 23, 2009)).  Those amendments 
became effective February 28, 2010.  What is the significance of newly-amended Item 
402(a) for purposes of responding to the Compensation Review Data Request? 
 
A TARP recipient should calculate annual compensation by reference to Item 402(a) as in effect 
prior to being amended effective February 28, 2010, when responding to the Compensation 
Review Data Request.  Thus, for example, a TARP recipient’s list of Covered Employees for 
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fiscal year 2009 (which may include one or more Excluded Employees) should match the list of 
senior executive officers and the next 20 most highly compensated employees for fiscal year 
2009 provided by the TARP recipient in connection with the certification required under Section 
30.15 of the Rule. 
 
Section 4, Tab 3, Item 9 of the Instructions describes the amount of equity-based awards made 
during the Review Period by reference to Item 402(a) as amended effective February 28, 2010.  
This reference may have resulted in confusion among TARP recipients as to the applicability of 
newly-amended Item 402(a) for purposes of responding to the Compensation Review Data 
Request.  To avoid any confusion, the amount of equity-based compensation granted in a 
particular fiscal year should be recorded pursuant to Section 4, Tab 3, Item 9 of the Instructions 
at the total fair market value on the grant date. 
 
 
3. Section 4, Tab 2 of the Instructions requires the submission of “employee title” and 
“annual compensation” for each Covered Employee who is not an Excluded Employee for 
various fiscal years.  Is a TARP recipient required to submit this data for fiscal years 2007, 
2008 and 2009, regardless of the year in which the TARP recipient’s Review Period began? 
 
Yes.  As originally issued, the Instructions contained an erroneous description of the fiscal years 
for which annual compensation and employee title data are requested.  The Office of the Special 
Master has determined, pursuant to 31 C.F.R. § 30.16(a)(2), that certain historical data are 
needed to carry out a comprehensive review of prior compensation as required under Section 
111(f) of EESA.  This historical data will be used to place into context compensation payments 
made by a TARP recipient during the Review Period.  Therefore, a TARP recipient’s submission 
will not be considered complete unless the TARP recipient provides the employee title and 
annual compensation of each Covered Employee who is not an Excluded Employee for each of 
fiscal years 2007, 2008, and 2009, regardless of the year in which the TARP recipient’s Review 
Period began. 
 
 
4. If a TARP recipient first received financial assistance on December 31, 2008, and the 
TARP recipient uses a calendar year fiscal year, must the TARP recipient compile a list of 
Covered Employees for the 2008 fiscal year? 
 
Yes.  For purposes of this data request and the Special Master’s review of compensation 
payments made before February 17, 2009, the term “Review Period” includes the date on which 
the TARP recipient first received financial assistance. 
 
 
 
 
Please check back regularly for postings of additional FAQs. 
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The Special Master for TARP Executive Compensation Concludes the Review of Prior Payments  

Friday, July 23, 2010 
 

oday, the Special Master for TARP Executive Compensation, Kenneth R. Feinberg, announced the 
 
he 

 

1. ecovery Act mandate to review executive pay before tightening of standards

T
conclusion of his review of executive pay in late 2008 and early 2009.   The Special Master looked at
payments that taxpayer-assisted firms made to “Top 25” executives prior to February 17, 2009, when t
Recovery Act introduced additional compensation and corporate governance standards for TARP 
recipients, and directed a review of their executive pay before that date. 
 

 
The Special Master’s review announced today: 

 
1. ompletes Recovery Act mandate to review executive pay before tightening of standards 

ed 

require reimbursement 

2. Focused on highly compensated employees who received the type of payments later 

 more than $500,000 per year, and 

old; 116 had five or fewer 
tock grants, 

zed, $1.7 billion in these categories 

3. not determine that payments were contrary to the “public interest” requiring monetary 

ime allowed these kinds of payments 
xpayers 

4. Proposes firms adopt policies that provide compensation committees with special 

mittee would have authority to restructure, reduce or cancel payments 

eform law and banking regulators’ 

$1.6 billion of the $1.7 billion (92%) 

C
• Covered the 419 firms that received taxpayer assistance prior to February 17, 2009 
• Payments from TARP recipients to “Top 25” executives after taxpayer funds provid
• Special Master directed to “seek to negotiate” a reimbursement to the government for a 

payment determined to be “contrary to the public interest” 
• Statutory authority to review payments, but no authority to 

 

restricted by the Recovery Act and Treasury regulations 
• Required detailed submissions on executives who earn

company certifications for those who earn less  
• 240 companies had no executives over the thresh
• Payments limited by subsequent standards: cash bonuses, retention awards, s

golden parachutes and tax gross-ups 
• Of the $2.3 billion of payments analy

 
 Did  

reimbursement 
• Rules at the t
• Payments largely from firms that have repaid the ta

 

restructuring rights: 
• Compensation com

to executives—and not be bound by “guarantees” 
• Reaffirms important principles in the Wall Street R

recent guidance on incentive compensation 
• Proposal made directly to 17 firms that paid 
• Entirely voluntary proposal—up to companies to adopt 

Completes R : 
The Special Master’s review completed a requirement in the Recovery Act to examine payments 
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made to executives between the date a firm received its initial TARP funding and February 1
when the Recovery Act introduced tighter standards on compensation and corporate governance. 

• Covered the 419 firms that received taxpayer assistance prior to February 17, 2009: All firms 
that were assisted by taxpayers prior to enactment of the Recovery Act were subject to the review 

7, 2009, 

d 

termined to be 
ARP, 

der the statute and 

d by 

and responded to the Special Master’s request for information on their executive pay.   

• Payments from TARP recipients to “Top 25” executives after taxpayer funds provided: The 
review covered firms’ “Top 25” executives — senior executive officers and twenty additional 
most-highly compensated employees.  For firms that had different “Top 25” groups in 2008 an
2009, firms were required to submit information on both groups of executives. 

• Special Master directed to “seek to negotiate” a reimbursement to the government for a 
payment determined to be “contrary to the public interest”: If a payment was de
inconsistent with the purposes of the Emergency Economic Stabilization Act of 2008, or T
or otherwise contrary to the public interest, the statute required the Special Master to seek to 
negotiate with the company and the employee for a reimbursements. 

• Recovery Act provided authority to review, but not to force repayments: Although authority to 
conduct the review and obtain compensation information was provided un
regulations, the Special Master had no authority to force reimbursements from firms or 
executives, or require any other remedy. 

2. Focused on highly compensated employees who received the type of payments later restricte
the Recovery Act and Treasury regulations:  Treasury regulations provided the Special Master the 

those who earn less: The Special Master concluded that payments to 
 the 

 

ertified that some of their “Top 25” executives $500,000 or less per year.  For 240 

golden 
ined the extent of payments that, 

ed 

fell into these categories.  The remainder of 

discretion to tailor the review, using factors like the overall compensation of the employee and the 
type of payments being made. 

• Required detailed submissions on executives who earn more than $500,000 per year, and 
company certifications for 
executives earning $500,000 or less per year would be highly unlikely to be inconsistent with
public interest.  As a result, rather than require detailed submissions on every “Top 25” executive,
the Special Master allowed firms to certify that a particular executive earns $500,000 per year or 
less. 

• 240 companies had no executives over the threshold; 116 had five or fewer: Most of the 419 
firms c
institutions, certifications covered their entire “Top 25” group; for 116 others, detailed 
submissions were required for less than five executives. 

• Payments limited by subsequent rules: cash bonuses, retention awards, stock grants, 
parachutes and tax gross-ups:  The Special Master exam
although legal and permitted under rules at the time, were later restricted by standards establish
under the Recovery Act and Treasury regulations. 

• Of the $2.3 billion of payments analyzed, $1.7 billion in these categories: Of the payments 
reviewed by the Special Master, approximately 74%, 
payments fell into categories such as base pay, delivery of stock, and course contributions and 
distributions of deferred compensation. 
 

3. Does not determine that payments were “contrary to the public interest”:  The Special Master did 
ine that any payments were “inconsistent with the purposes of [Section 111 of the 

Emergency Economic Stabilization Act of 2008] or the TARP or were otherwise contrary to the 
not determ
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ry 

mpensation such as cash bonuses and retention awards were permitted by 

al Master, more than 90% were made by firms 

public interest.”  The Special Master had no authority whatsoever to force repayments from 
employees or companies. 

• Rules at the time allowed these kinds of payments:  Although the Recovery Act and Treasu
rules later imposed much stricter limits on pay at TARP recipients, at the time the reviewed 
payments were made, co
the rules in place at the time. 

•  Payments largely from firms that have reimbursed taxpayers:  Eleven of the seventeen firms 
the Special Master has contacted regarding his proposal have fully reimbursed the taxpayers.  Of 
the $1.7 billion in payments identified by the Speci
that fully repaid, or were taken into consideration in the Special Master’s determinations 
regarding “exceptional assistance recipients.”  

4. Proposes firms adopt policies that provide compensation committees with special restructuring 
rights:  The Special Master is proposing that firms adopt a prospective compensation policy.  
Although the proposal is being made at the conclusion of the review, because the Special Master has 

d 

pensation committee would 

 

 

k and 

s.  

n parachutes and other types of compensation later subjected to the tighter standards 

a 

not reached a determination that requires him to seek any reimbursement, the policy is not propose
as a remedy or settlement of a negotiation regarding any payments. 

• In a crisis situation, a firm would have authority to restructure, reduce or cancel payments to 
executives—and not be bound by “guarantees”: Under the proposal, if the company’s board of 
directors has identified that the firm is in a crisis situation, the com
have the authority to restructure, reduce or cancel pending payments to executives—and this 
authority would supersede any rights and entitlements executives have in normal circumstances.  

•  Reaffirms important principles in the Wall Street Reform law and banking regulators’ 
guidance on incentive compensation: The proposed policy would give compensation committees 
flexibility and authority to set and adjust appropriate compensation at a crucial moment, 
consistent with provisions in the new regulatory reform law, which strengthens committee
independence, and with banking regulators’ principles for sound incentive compensation 
practices, which call for effective oversight by directors and an appropriate balance of ris
reward. 

• Special Master proposed to 17 firms:  The Special Master made the proposal directly to 17 firm
The firms were selected in consideration of the overall amounts they paid of bonuses, new stock 
grants, golde
established by the Recovery Act and subsequent Treasury rules.  Of the $1.7 billion of these types 
of payments identified by the Special Master, these firms, in the aggregate, paid $1.6 billion. 

• Entirely voluntary proposal: The entirely voluntary proposal is recommended by the Special 
Master for wide adoption.  A set of principles to guide a company adopting such a policy will be 
provided.  The principles provide flexibility for each firm, working with its regulator, to adopt 
policy tailored to its particular business and circumstances. 
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The Special Master’s Proposed “Brake” Provision: 

What is being proposed? 
The proposal is for institutions to adopt a policy giving their board and compensation committee the authority, in 
a crisis situation, to restructure, reduce or cancel pending payments to executives.  Under such a policy, contracts 
like employment agreements and stock option agreements would have special language providing for this 
authority. 

Who is it proposed for? 
The Special Master proposed it directly to seventeen firms, but it is proposed for consideration by other firms as 
well. 

How does a policy get adopted? 
A company would decide to adopt a policy on an entirely voluntary basis.  The Special Master has proposed a set 
of adoption standards that provide discretion for a company to tailor a policy to its particular circumstances. 

What is a “crisis situation” and who decides? 
The proposal contemplates a crisis as extraordinary adverse circumstances that constitute a significant threat to 
the financial viability of a company.  Whether such circumstances exist is for a company’s board to decide. 

Who would such a policy cover? 
A group of senior leaders and highest-earning employees (which will include all executive officers) selected by 
the company. 

What kind of arrangements would a policy apply to? 
Generally, to cash and stock incentive plans and awards, executive retirement programs and “golden parachute” 
arrangements. 

Is the policy a “clawback”? 
No.  The “brake” would allow a company to restructure, reduce or cancel payments that haven’t been made when 
the brake is triggered, but is not intended for recovery of payments made before that time. 

What could a compensation committee do if the “brake” was triggered? 
The committee would have a range of options, such as reducing or canceling the amount of a payment, delivering 
a payment in stock instead of cash (and requiring that stock to be held), or adding additional performance criteria.  
In some circumstances, tax and accounting considerations would make giving the committee absolute authority 
impractical, so appropriate limitations on range of options would be necessary. 

What has to be disclosed? 
Companies adopting a policy would describe the adoption in a current securities filing.  The proposal also 
provides for descriptions of a company’s implementation process in its annual proxy filing—number of 
employees covered, etc.— and updated disclosure if the company amends or rescinds its policy. 
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Office of the Special Master for TARP Executive Compensation 
ADOPTION STANDARDS FOR PROPOSED COMPENSATION POLICY 

1. Purpose.  The policy purpose is to establish and preserve the compensation committee’s discretion to exercise 
superseding authority over compensation arrangements of covered employees during a covered period, 
notwithstanding limitations on its authority outside of a covered period.  The policy will be administered and 
interpreted by the compensation committee, in its sole discretion. 

2. Superseding authority.  Provide for superseding authority to be comprehensive, including the authority to 
cancel or reduce the amount of any payment, require a payment be delivered in any combination of cash or 
property, add a condition to or defer the vesting or delivery of any payment, or restrict the transferability of 
any payment delivered in vested property. 

3. Limitations of authority.  To the extent that comprehensive superseding authority would violate a statute or 
government regulation, or result in substantial adverse tax or accounting consequences, the authority may be 
limited to the extent necessary to avoid such a result.  For example, if providing comprehensive superseding 
authority would result in an arrangement failing to meet the requirements of Section 409A of the Internal 
Revenue Code, or would result in a share-based payment intended to be classified as equity instead being 
classified as a liability, limiting authority in such an arrangement is appropriate.  The company shall seek in 
good faith to minimize limitations. 

4. Covered period.  A covered period is a period of time during which there are extraordinary adverse 
circumstances that constitute a significant threat to the financial viability of the company.  The company’s 
board of directors has the authority, in its sole discretion, to determine the existence or cessation of 
extraordinary adverse circumstances. 

5. Covered employees.  The population of employees covered by the policy will be a group of senior leaders and 
highest-earning employees identified by the company and will include executive officers. 

6. Compensation arrangements.  A compensation arrangement is any plan, program or agreement (or an award 
or grant under such a plan, program or agreement) providing for compensation of any type required to be 
disclosed under Item 402 of Regulation S-K, except for the following: salary, tax-qualified retirement 
benefits, “other” compensation arising from reasonable relocation or expatriate expenses, elective deferrals of 
compensation, programs provided to salaried employees generally in which the level of benefits is not 
determined by the employee’s level of compensation, and programs that provide a de minimis amount of 
compensation.  

7. Implementation of the policy.  The policy applies to all compensation arrangements established after the 
adoption of the policy with any person who is then a covered employee.  Any such policy shall provide 
expressly for superseding authority during a covered period, unless the committee has the equivalent of such 
authority under any conditions and circumstances.  In addition, if rights or entitlements in existence prior to 
an individual becoming a covered employee either limit or preclude the company from unilaterally obtaining 
superseding authority in a compensation arrangement, upon such individual becoming a covered employee 
the company will consider whether it should seek to obtain such authority, including by conditioning 
eligibility for prospective compensation arrangements on the delivery of consent to obtain such authority. 

8. Disclosure.  In addition to any other disclosure requirements in respect of the policy, the company will file a 
current report on its adoption and describe the policy in the company’s next Compensation Discussion & 
Analysis.  The description will include: a statement of the policy; the status of its implementation; the number 
of covered employees and the rationale for selecting that population and groups in that population; 
circumstances in which superseding authority was limited and the rationale for the limitation.  In any 
subsequent Compensation Discussion & Analysis, the company will update those descriptions (or, as the case 
may be, confirm the absence of updates) and describe other amendments to the policy and its implementation.  
In the event the company rescinds, or establishes a material limitation or exception to, the policy, it will be 
disclosed in a current report along with the rationale for doing so. 
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