UNITED STATES DEPARTMENT OF THE TREASURY
1500 PENNSYLVANIA AVENUE, NW
WASHINGTON, D.C. 20220

Dear Ladies and Gentlemen:

The company set forth on the signature page hereto (the “Company”) intends to issue in a
private placement the number of shares of a series of its preferred stock set forth on Schedule A
hereto (the “Preferred Shares™) and a warrant to purchase the number of shares of a series of its
preferred stock set forth on Schedule A hereto (the “Warrant” and, together with the Preferred
Shares, the “Purchased Securities”) and the United States Department of the Treasury (the
“Investor”) intends to purchase from the Company the Purchased Securities.

The purpose of this letter agreement 1s to confirm the terms and conditions of the
purchase by the Investor of the Purchased Securities. Except to the extent supplemented or
superseded by the terms set forth herein or in the Schedules hereto, the provisions contained in
the Securities Purchase Agreement — Standard Terms attached hereto as Exhibit A (the
“Securities Purchase Agreement”) are incorporated by reference herein. Terms that are defined
in the Securities Purchase Agreement are used in this letter agreement as so defined. In the event
of any inconsistency between this letter agreement and the Securities Purchase Agreement, the
terms of this letter agreement shall govern.

Each of the Company and the Investor hereby confirms its agreement with the other party
with respect to the issuance by the Company of the Purchased Securities and the purchase by the
Investor of the Purchased Securities pursuant to this letter agreement and the Securities Purchase
Agreement on the terms specified on Schedule A hereto.

This letter agreement (including the Schedules hereto), the Securities Purchase
Agreement (including the Annexes thereto), the Disclosure Schedules and the Warrant constitute
the entire agreement, and supersede all other prior agreements, understandings, representations
and warranties, both written and oral, between the parties, with respect to the subject matter
hereof. This letter agreement constitutes the “Letter Agreement” referred to in the Securities
Purchase Agreement.

This letter agreement may be executed in any number of separate counterparts, each such
counterpart being deemed to be an original instrument, and all such counterparts will together
constitute the same agreement. Executed signature pages to this letter agreement may be
delivered by facsimile and such facsimiles will be deemed as sufficient as if actual signature
pages had been delivered.
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In witness whereof, this letter agreement has been duly executed and delivered by the
duly authorized representatives of the parties hereto as of the date written below.

UNITED STATES DEPARTMENT OF THE

TREASURY

By:
Name: Neel Kashkari
Title: Interim Assistant Secre

For Financial Stability

COMPANY: ST. JOHNS BANCSHARES, INC.

A S —
e: WDbuglas Branneky —

Title: Chairman

Date: MAR 13 2009
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EXHIBIT A

SECURITIES PURCHASE AGREEMENT
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EXHIBIT A
(Non-Exchange-Traded QFls. excluding S Corps
and Mutual Orgamizations)

SECURITIES PURCHASE AGREEMENT

STANDARD TERMS
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SECURITIES PURCHASE AGREEMENT - STANDARD TERMS
Recitals:

WHEREAS, the United States Department of the Treasury (the “/nvesror’”y may from
time to time agree to purchase shares of preferred stock and warrants from ehigible financial
institutions which elect to participate in the Troubled Asset Relief Program Capital Purchase
Program (*CPP");

WHEREAS, an ehigible financial institution electing to participate in the CPP and issue
securities to the Investor (referred to herein as the “Company™) shall enter into a letter agreement
{the “Lerter Agreement’ ) with the Investor which incorporates this Sccurities Purchase
Agreement — Standard Terms:

WHEREAS, the Company agrees to expand the flow of credit to U.S. consumers and
busmesses on competitive terms to promote the sustamed growth and vitality of the U S,
ceconomy:

WHEREAS, the Company agrees to work diligently, under existing programs, to modify
the terms of residential morigages as appropriate to strengthen the health of the U.S. housing
market;

WHEREAS, the Company intends to issue 1n a private placement the number of shares of
the series of 1ts Preferred Stock (“Preferred Stock™) set forth on Schedule A to the Letter
Agreement (the “Preferred Shares™) and a warrant 1o purchase the number of shares of the series

Agreement (the “Warrant™ and, together with the Preferred Shares. the “Purchased Securities™)
and the Investor mtends 1o purchase (the “Purchase™) from the Company the Purchased
Securities; and

WHEREAS. the Purchase will be governed by this Securities Purchase Agreement —
Standard Terms and the Letter Agreement, including the schedules thereto (the “Schedules™),
specifying additional terms of the Purchase. This Securities Purchase Agreement — Standard
Terms (including the Annexes hereto) and the Letter Agreement (including the Schedules
thereto) are together referred to as this “Agreement”. All references in this Securities Purchasce
Agreement — Standard Terms to “Schedules” are to the Schedules attached to the Letter
Agreement.

NOW, THEREFORE, in consideration of the premises, and of the representations,
warranties, covenants and agreements set forth herein, the parties agree as follows:

Article |
Purchase; Closing

1.1 Purchase. On the terms and subject to the conditions set forth in this Agreement,
the Company agrees to sell to the Investor, and the Investor agrees to purchase from the
Company, at the Closing (as hereinafter defined), the Purchased Securities for the price set forth
on Schedule A (the “Purchase Price”™).

0983310007 10031 NY02 2650847 9



1.2 Closing.

{a) On the terms and subject to the conditions set forth in this Agreement, the c¢losing

of the Purchase (the “Closing™) will take place at the location specified m Schedule A, at the

time and on the date set forth in Schedule A or as soon as practicable thereafter, or at such other
place, ime and date as shall be agreed between the Company and the Investor. The time and date

on which the Closing occurs 1s referred to in this Agreement as the “Closing Date™.

(b) Subject to the fulfillment or waiver of the conditions to the Closing in this Section
1.2, at the Closing the Company will deliver the Preferred Shares and the Warrant, in cach case
as evidenced by one or more certificates dated the Closing Date and bearing appropriate legends

as heremafter provided for, in exchange for payment in full of the Purchase Price by wire
transfer of immediately available United States funds to a bank account designated by the

(c) The respective obligations of cach of the Investor and the Company to
consummate the Purchase are subject to the fulfillment (or waiver by the Investor and the
Company, as apphcable) prior to the Closing of the conditions that (1) any approvals or
authonzations of all United States and other governmental, regulatory or judicial authorities
(collectively, “Governmental Entities”) required for the consummation of the Purchase shall

have been obtained or made in form and substance reasonably satisfactory to each party and shall
be i full force and effect and all waiting periods required by United States and other apphicable
law_ if any, shall have expired and (11) no provision of any applicable United States or other law

and no jadgment. injunction, order or decree of any Governmental Entity shall prohibit the
purchase and sale of the Purchased Securities as contemplated by this Agreement.

(d) The obligation of the Investor to consummate the Purchase 1s also subject to the

fulfillment (or warver by the Investor) at or prior to the Closing of each of the following
conditions:

(1) (A) the representations and warranties of the Company sct forth in (x)

Section 2.2(g) of this Agreement shall be true and correct in all respects as though made
on and as of the Closing Date, (y) Sections 2.2(a) through (f) shall be true and correct in
all matenal respects as though made on and as of the Closing Date (other than
representations and warranties that by their terms speak as of apother date, which
representations and warranties shall be true and correct in all matenal respects as of such
other date) and (z) Sections 2.2(h) through (v) (disregarding all qualifications or
limitations set forth in such representations and warranties as to “materiality”, “Company
Material Adverse Effect” and words of similar import) shall be true and correct as though
made on and as of the Closing Date (other than representations and warranties that by
their terms speak as of another date, which representations and warranties shall be true
and correct as of such other date), except to the extent that the fatlure of such
representations and warranties referred to i this Section T.2{d)(1)(AX}z) to be so true and
correct, individually or in the aggregate, does not have and would not reasonably be
expected to have a Company Material Adverse Effect and (B) the Company shall have

22-
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performed in all material respects all obhgations required to be performed by 1t under this
Agreement at or prior to the Closing;

(n) the Investor shall have recerved a certificate signed on behalf of the
Company by a senior executive officer certifying to the effect that the conditions set forth
in Section 1 .2(d)(1) have been saushed;

(11)  the Company shall have duly adopted and filed with the Secretary of State
of its jurisdiction of organization or other applicable Governmental Entity the
amendments to its certificate or articles of incorporation, articles of association, or similar
organizational document (“Charrer”) in substantially the forms attached hereto as Annex
A and Annex B (the “Cerrificates of Designations™) and such filing shall have been
accepted:

(1v)  (A) the Company shall have effected such changes to 1ts compensation,
bonus, incentive and other benefit plans, arrangements and agreements (including golden
parachute, severance and employment agreements) (collectively, “Benefit Plans™) with
respect to its Senior Executive Officers (and to the extent necessary for such changes to
be legally enforceable, each of its Senior Executive Officers shall have duly consented
writing to such changes), as may be necessary, during the period that the Investor owns
any debt or equity securities of the Company acquired pursuant to this Agreement or the
Warrant, i order to comply with Section 11 1{b) of the Emergency Economic
Stabilization Act of 2008 ("E£S47) as implemented by guidance or regulation thereunder
that has been issued and 1s 1 effect as of the Closing Date, and (B) the Investor shall
have recerved a certificate signed on behalf of the Company by a senior exccutive officer
certifying to the effect that the condition set forth in Section 1.2{(d)iv)(A) has been
satisfied;

(v) cach of the Company’s Sentor Executive Officers shall have delivered to
the Investor a written waiver in the form attached hereto as Annex C releasing the
Investor from any claims that such Senior Exccutive Officers may otherwise have as a
result of the 1ssuance, on or prior to the Closing Date, of any regulations which require
the modification of, and the agreement of the Company hereunder to modify, the terms of
any Benefit Plans with respect to its Senitor Executive Officers to ehminate any
provisions of such Benefit Plans that would not be in comphance with the requirements
of Section 111(b) of the EESA as implemented by guidance or regulation thereunder that
has been 1ssued and i1s in effect as of the Closing Date;

(vi)  the Company shall have delivered to the Investor a written opinion from
counsel to the Company (which may be internal counsel), addressed to the Investor and
dated as of the Closing Date, 1n substantially the form attached hereto as Annex D;

{vir)  the Company shall have debvered certificates in proper form or, with the
prior consent of the Investor, evidence of shares in book-entry form, evidencing the
Preferred Shares to Investor or its designee(s); and

3.
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{vii1) the Company shall have duly exccuted the Warrant in substantially the
form attached hereto as Annex F and dehivered such exccuted Warrant 1o the Investor or
its designee(s).

1.3 Interpretation. When a reference 1s made in this Agreement to “"Recitals,”
“Articles,” “Sections,” or “Annexes’” such reference shall be to a Recutal, Article or Section of.,
or Annex to, this Securities Purchase Agreement — Standard Terms. and a reference to
*“Schedules” shall be 10 a Schedule to the Letter Agreement, i cach case, unless otherwise
indicated. The terms defined in the singular have a comparable meaning when used in the plural,
and vice versa. References to “herein”, “hereof”, “hereunder” and the hike refer to this
Agreement as a whole and not to any particular section or provision, unless the context requires
otherwise. The table of contents and headings contained i this Agreement are for reference
purposes only and are not part of this Agreement. Whenever the words “include,” "includes™ or
“mcluding” are used in this Agreement, they shall be deemed followed by the words “without
himitation.” No rule of construction against the draftsperson shall be apphed in connection with
the mnterpretation or enforcement of this Agreement. as this Agreement 1s the product of
negotiation between sophisticated parties advised by counsel. All references to ©$” or “dollars™
mean the lawful currency of the United States of Amenica. Except as expressly stated m this
Agreement, all references to any statute, rule or regulation are to the statute, rule or regulation as
amended, modified, supplemented or replaced from time to time (and, m the case of statutes,
include any rules and regulations promulgated under the statute) and to any section of any
statute, rule or regulation include any successor to the section. References to a “husiness cfay”
shall mean any day except Saturday, Sunday and any day on which banking mstitutions in the
State of New York gencrally are authorized or required by law or other governmental actions to
closce.

Article 1
Representations and Warranties

Disclosure.

ted

(a) On or prior to the Signing Date, the Company dehivered to the Investor a schedule
(“Disclosure Scheduley setting forth, among other things, items the disclosure of which is
necessary or appropriate either in response to an express disclosure requirement contained in a
provision hercof or as an exception to one or more representations or warranties contained in
Section 2.2,

(b) “Company Material Adverse Effect” means a matenal adverse effect on (i) the
business, results of operation or financial condition of the Company and its consolidated
subsidiaries taken as a whole; provided, however, that Company Material Adverse Effect shall
not be deemed to include the effects of (A) changes after the date of the Letter Agreement (the
“Signing Dare”) n general business, economic or market conditions (including changes
generally in prevailing interest rates, credit availability and hiquidity. currency exchange rates
and price levels or trading volumes in the Umited States or foreign securities or credit markets),
or any outbreak or escalation of hostilities, declared or undeclared acts of war or terronism. m

4.
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cach case generally affecting the industries in which the Company and 1ts subsidianes operate,
(B) changes or proposed changes after the Signing Date in generally accepted accounting
principles in the United States ("GAAFP™) or regulatory accounung requirements, or authoritative
iterpretations thereof, or (C) changes or proposed changes after the Signing Date in securities,
banking and other laws of general applicability or related policies or interpretations of
Governmental Entities (in the case of each of these clauses (A), (B) and (C), other than changes
or occurrences to the extent that such changes or occurrences have or would reasonably be
expected to have a matenally disproportionate adverse cffect on the Company and its
consolidated subsidianies taken as a whole relative to comparable U.S. banking or financial
scrvices organizations); or (11) the ability of the Company to consummate the Purchase and other
transactions contemplated by this Agreement and the Warrant and perform 1ts obligations
hercunder or thereunder on a timely basis.

{c) “Previously Disclosed” means information set forth on the Disclosure Schedule.
provided. however, that disclosure 1n any section of such Disclosure Schedule shall apply only o
the indicated section of this Agreement except to the extent that it 1s reasonably apparent from
the face of such disclosure that such disclosure 1s relevant to another section of this Agreement.

2.2 Representations and Warranties of the Company. Except as Previously Disclosed,
the Company represents and warrants to the Investor that as of the Signing Date and as of the
Closing Date (or such other date specified heremn):

(a) Organization, Authority and Significant Subsidianies. The Company has been
duly incorporated and 1s vahidly existing and in good standing under the Taws of 1ts junsdiction of
orgamization. with the necessary power and authority to own its properties and conduct 1s
business in all matenal respects as currently conducted, and except as has not, individually or in
the aggregate. had and would not reasonably be expected to have a Company Maternial Adverse
Effect, has been duly qualificd as a foreign corporation for the transaction of business and 15 1n
good standing under the laws of each other jurisdiction i which 1t owns or leases properties or
conducts any business so as to require such qualification; cach subsidiary of the Company that
would be considered a “significant subsidiary™ within the meaning of Rule 1-02(w) of
Regulation S-X under the Securities Act of 1933 (the “Securities Acr’™), has been duly organized
and 1s validly existing in good standing under the laws of its jurisdiction of organization. The
Charter and bylaws of the Company, copies of which have been provided to the Investor prior to
the Signing Date, are true, complete and correct copies of such documents as in full force and
effect as of the Signing Date.

(b) Captitalization. The authorized capital stock of the Company, and the outstanding
capital stock of the Company (including securities convertible into, or exercisable or
exchangeable for, capital stock of the Company) as of the most recent fiscal month-end
preceding the Signing Date (the “Capitalization Date™) is set forth on Schedule B. The
outstanding shares of capital stock of the Company have been duly authorized and arc validly
1issued and outstanding, fully paid and nonassessable, and subject to no preemptive rights (and
were not 1ssued 1 violation of any preemptive rights). As of the Signing Date, the Company
does not have outstanding any securities or other obligations providing the holder the right to

5.
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acquire its Common Stock (“Common Stock™) that is not reserved for issuance as specified on
Schedule B, and the Company has not made any other commitment to authorize, issue or sell any
Common Stock. Since the Capitalization Date, the Company has not issued any shares of
Common Stock, other than (1) shares i1ssued upon the exercise of stock options or delivered under
other equity-based awards or other convertible securities or warrants which were issued and
outstanding on the Capitalization Date and disclosed on Schedule B and (11) shares disclosed on
Schedule B. Each holder of 5% or more of any class of capital stock of the Company and such
holder’s primary address are set forth on Schedule B.

(c) Preferred Shares. The Preferred Shares have been duly and validly authorized,
and, when issued and delivered pursuant to this Agreement, such Preferred Shares will be duly
and validly 1ssued and fully paid and non-assessable, will not be 1ssued in violation of any
preemptive nights, and will rank pari passu with or semor to all other senies or classes of
Preferred Stock, whether or not issued or outstanding, with respect to the payment of dividends
and the distribution of assets in the event of any dissolution, hiquidation or winding up of the
Company.

(dj The Warrant and Warrant Shares. The Warrant has been duly authonized and,
when executed and delivered as contemplated hereby, will constitute a vahid and legally binding
obhigation of the Company enforceable agamst the Company m accordance with its terms, except
as the same may be imited b); apphicable bankruptcy, insolvency, reorganization, moratorium or
similar laws affecting the enforcement of creditors’ nights generally and general equiable
principles, regardless of whether such enforceability is considered in a proceceding at law or in
equity (“Bankruptcy Exceptions™). The shares of Warrant Preferred Stock issuable upon exercise
of the Warrant (the “Warrant Shares”) have been duly authorized and reserved for issuance upon
exercise of the Warrant and when so ssued in accordance with the terms of the Warrant will be
vahidly issued. fully paid and non-assessable, and will rank pari passu with or senior to all other
series or classes of Preferred Stock, whether or not 1ssued or outstanding, with respect to the
payment of dividends and the distribution of assets i the event of any dissolution, hquidation or
winding up of the Company.

(e) Authorization, Enforceability.

(1) The Company has the corporate power and authority to execute and
deliver this Agreement and the Warrant and to carry out its obligations hercunder and
thereunder (which includes the issuance of the Preferred Shares, Warrant and Warrant
Shares). The execution, delivery and performance by the Company of this Agreement and
the Warrant and the consummation of the transactions contemplated hereby and thereby
have been duly authorized by all necessary corporate action on the part of the Company
and its stockholders, and no further approval or authorization is required on the part of
the Company. This Agreement is a valid and binding obligation of the Company
enforceable agamnst the Company in accordance with its terms, subject to the Bank ruptey
Exceptions.
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(1) The execution, dehivery and performance by the Company of this
Agreement and the Warrant and the consummation of the transactions contemplated
hereby and thereby and compliance by the Company with the provisions hereof and
thereof, will not (A) violate, conflict with, or result 1n a breach of any provision of, or
constitute a default (or an event which, with notice or lapse of time or both, would
constitute a default) under, or result in the termination of, or accelerate the performance
required by, or result in a nght of termination or acceleration of, or result in the creaton
of, any lien, security interest, charge or encumbrance upon any of the properties or assels
of the Company or any subsidiary of the Company (each a “Company Subsidiary™ and.
collectively, the “Company Subsidiaries”) under any of the terms, conditions or
provisions of (1) 1ts organizational documents or (11) any note, bond, mortgage, indenture.
deed of trust, hicense, lease. agreement or other instrument or obligation to which the
Company or any Company Subsidiary 1s a party or by which it or any Company
Subsidiary may be bound. or to which the Company or any Company Subsidiary or any
of the properties or assets of the Company or any Companyv Subsidiary may be subject. or
(B) subject to comphance with the statutes and regulations referred to i the next
paragraph, violate any statute, rule or regulation or any judgment, ruling, order. writ.
mjunction or decree apphicable to the Company or any Company Subsidiary or any of
their respective properties or assets except, 1 the case of clauses (A)(n) and (B). for
those occurrences that, mdividually or in the aggregate, have not had and would not
reasonably be expected to have a Company Matenal Adverse Effect.

(1) Other than the filing of the Ceruificates of Designations with the Secretary
of State of 1ts junisdiction of organization or other applicable Governmental Entity . such
filings and approvals as arc required to be made or obtained under any state “hlue sky”
laws and such as have been made or obtained, no notice to, filing with, exemption or
review by, or authonzation, consent or approval of, any Governmental Entity 15 required
to be made or obtamed by the Company it connection with the consummation by the
Company of the Purchase except for any such notices, filings, exemptions, reviews,
authorizations, consents and approvals the failure of which to make or obtam would not.
individually or in the aggregate. reasonably be expected to have a Company Material
Adverse Effect.

(f) Anti-takeover Provisions and Rights Plan. The Board of Directors of the
Company (the “Board of Directors”y has taken all necessary action to ensure that the transactions
contemplated by this Agreement and the Warrant and the consummation of the transactions
contemplated hereby and thereby, including the exercise of the Warrant in accordance with its
terms, will be exempt from any anti-takeover or similar provisions of the Company’s Charter and

bylaws, and any other provisions of any applicable “moratorium”, “control share™, “fair price”.
“interested stockholder™ or other anti-takeover laws and regulations of any jurisdiction.

(2) No Company Matenal Adverse Effect. Since the last day of the last completed
fiscal pertod for which financial statements arc included in the Company Financial Statements
(as defined below). no fact. circumstance, event. change, occurrence, condition or development
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has occurred that, individually or in the aggregate, has had or would reasonably be expected to
have a Company Material Adverse Effect.

{h) Company Financial Statements. The Company has Previously Disclosed each of
the consolidated financial statements of the Company and i1ts consolidated subsidiaries for each
of the last three completed fiscal years of the Company (which shall be audited to the extent
audited financial statements are available prior to the Signing Date) and cach completed
quarterly period since the last completed fiscal year (collectively the “Company Financial
Statements”™). The Company Financial Statements present fairly in all matenal respects the
consolidated financial position of the Company and 1ts consolidated subsidianies as of the dates
indicated therein and the consolidated results of their operations for the periods specified therein;
and except as stated therein, such financial statements {A) were prepared in conformity with
GAAP applied on a consistent basis (except as may be noted theremn) and (B) have been prepared
from, and are in accordance with, the books and records of the Company and the Company
Subsidiaries.

(1) Reports.

(1) Since December 31, 2006, the Company and cach Company Subsidhary
has filed all reports, registrations, documents, filings, statements and submissions,
together with any amendments thereto. that 1t was required 10 file with any Governmental
Entity (the foregoing, collectively, the “Company Reports™) and has paid all fees and
assessments due and payable in connection therewith, except. in each case, as would not,
mdividually or i the aggregate, reasonably be expected 1o have a Company Material
Adverse Effect. As of their respective dates of filing. the Company Reports complhied in
all matenal respects with all statutes and applicable rules and regulations of the
apphicable Governmental Entities.

(11) The records, systems, controls, data and information of the Company and
the Company Subsidiaries are recorded, stored, maintained and operated under means
{(including any electronic, mechanical or photographic process, whether computerized or
not) that are under the exclusive ownership and direct control of the Company or the
Company Subsidiaries or their accountants (including all means of access thereto and
therefrom), except for any non-exclusive ownership and non-direct control that would not
reasonably be expected to have a matenal adverse effect on the system of internal
accounting controls described below n this Section 2.2(1)(11). The Company (A) has
implemented and maintains adequate disclosure controls and procedures to ensure that
material information relating to the Company, including the consolidated Company
Subsidiaries, is made known to the chief executive officer and the chief financial officer
of the Company by others within those entities, and (B) has disclosed, based on its most
recent evaluation prior to the Signing Date, to the Company’s outside auditors and the
audit committee of the Board of Directors (x) any significant deficiencies and material
weaknesses mn the design or operation of internal controls that are reasonably hikely to
adversely affect the Company’s ability to record, process, summarize and report financial
mformation and (y) any fraud, whether or not material, that involves management or
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other employees who have a sigmficant role i the Company’s internal controls over
financial reporting.

) No Undisclosed Liabilities. Neither the Company nor any of the Company
Subsidiaries has any habilities or obligations of any nature (absolute, accrued, contingent or
otherwise) which are not properly reflected or reserved against in the Company Financial
Statements to the extent required to be so reflected or reserved against in accordance with
GAAP, except for (A) habilities that have ansen since the last fiscal year end in the ordinary and
usual course of business and consistent with past practice and (B) habilities that, individually or
in the aggregate, have not had and would not reasonably be expected to have a Company
Material Adverse Effect.

(k) Offering of Securities. Neither the Company nor any person acting on its behalf
has taken any action (including any offering of any securities of the Company under
circumstances which would require the mtegration of such offering with the offering of any of
the Purchased Secunities under the Secunties Act, and the rules and regulations of the Secunties
and Exchange Commussion (the “SEC) promulgated thereunder), which might subject the
offering, 1ssuance or sale of any of the Purchased Securities to Investor pursuant to this
Agreement 1o the registration requirements of the Securities Act.

hH Litigation and Other Proceedings. Except (1} as set forth on Schedule C or (1) as
would not, individually or in the aggregate, reasonably be expected to have a Company Matenal
Adverse Effect, there 15 no (A) pending or, to the knowledge of the Company, threatened, claim,
action, suit, investigation or procceding, agamst the Company or any Company Subsidiary or to
which any of their assets arc subject nor 1s the Company or any Company Subsidiary subject to
any order, judgment or decree or (B) unresolved violation, criticism or exception by any
Governmental Entity with respect 1o any report or relating to any examinations or mspections of
the Company or any Company Subsidianes.

(m)  Compliance with Laws. Except as would not, individually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect, the Company and the
Company Subsidiaries have all permits, hcenses, franchises, authorizations, orders and approvals
of, and have made all filings, applications and registrations with, Governmental kntitics that are
required in order to permit them to own or lease their properties and assets and to carry on their
business as presently conducted and that are matenal to the busimess of the Company or such
Company Subsidiary. Except as set forth on Schedule D, the Company and the Company
Subsidiaries have complied in all respects and are not in default or violation of, and none of them
15, to the knowledge of the Company, under investigation with respect to or, to the knowledge of
the Company, have been threatened to be charged with or given notice of any violation of, any
applicable domestic (federal, state or local) or foreign law, statute, ordinance, license, rule,
regulation, policy or guidehine, order, demand, writ, injunction, decree or judgment of any
Governmental Entity, other than such noncompliance, defaults or violations that would not,
imdividually or in the aggregate, reasonably be expected to have a Company Material Adverse
Effect. Except for statutory or regulatory restrictions of general application or as set forth on

G
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the Company or any Company Subsidiary that would, mdividually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect.

() Employee Benefit Matters. Except as would not reasonably be expected to have,
either individually or in the aggregate, a Company Material Adverse Effect: (A) each “employee
benefit plan” (within the meanimmg of Section 3(3) of the Employee Retirement Income Security
Act of 1974, as amended (“ER/ISA”)) providing benefits to any current or former employee,
officer or director of the Company or any member of 1ts “Conrrolled Group™ (defined as any
organization which 1s a member of a controlled group of corporations within the meaning of
Section 414 of the Internal Revenue Code of 1986, as amended (the “Code™)) that 1s sponsored,
maintained or contributed to by the Company or any member of 1ts Controlled Group and for
which the Company or any member of 1ts Controlled Group would have any liability, whether
actual or contingent (each, a “Plan”) has been maintained m compliance with 1ts terms and with
the requirements of all apphicable statutes, rules and regulations, mcluding ERISA and the Code;
(B) with respect to each Plan subject to Title IV of ERISA (including. for purposes of this clause
(B). any plan subject to Title IV of ERISA that the Company or any member of 1ts Controlled
Group previously maintained or contributed to 1n the six years prior to the Signing Date), (1) no
“reportable event” (within the meaning of Section 4043(c) of ERISA), other than a reportable
event for which the notice period referred to in Section 4043(c) of ERISA has been waived, has
occurred in the three years prior to the Signing Date or 1s reasonably expected to occur, (2) no
“accumulated funding deficiency” (within the meaning of Section 302 of ERISA or Section 412
of the Code), whether or not waived, has occurred in the three years prior to the Signing Date oy
is reasonably expected to occur, (3) the fair market value of the assets under cach Plan exceeds
the present value of all benefits acerued under such Plan (determuned based on the assumptions
used to fund such Plan) and (4) neither the Company nor any member of 1ts Controlled Group
has incurred m the six years prior to the Signing Date, or reasonably expects to incur. any
lability under Title IV of ERISA (other than conintbutions to the Plan or premiums to the PBGC
in the ordinary course and without default) n respect of a Plan (including any Plan that s a
“multiemployer plan”, within the meaning of Section 4001(c)(3) of ERISA); and (C) cach Plan
that 15 intended to be qualified under Section 401(a) of the Code has received a favorable
determination letter from the Internal Revenue Service with respect to its qualified status that has
not been revoked, or such a determination letter has been timely apphied for but not received by
the Sigmng Date, and nothing has occurred, whether by action or by fatlure to act, which could
reasonably be expected to cause the loss, revocation or denial of such qualified status or
favorable determination letter.

(0) Taxes. Except as would not, individually or m the aggregate, reasonably be
expected to have a Company Material Adverse Effect, (1) the Company and the Company
Subsidiaries have filed all federal, state, local and foreign income and franchise Tax returns
required to be filed through the Signing Date, subject to permitted extensions, and have paid all
Taxes due thereon, and (11) no Tax deficiency has been determined adversely to the Company or
any of the Company Subsidiaries, nor does the Company have any knowledge of any Tax
deficiencies. “Tax” or “Taxes” means any federal, state, focal or foreign income, gross receipts,
property, sales, use, license, excise, franchise, employment, payroll, withholding, altemnative or
add on mrmimum, ad valorem, transfer or excise tax, or any other tax, custom, duty,
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governmental fee or other hike assessment or charge of any kind whatsoever, together with any
imterest or penalty, imposed by any Governmental Entity.

(p) Properties and Leases. Except as would not, individually or in the aggregate,
reasonably be expected to have a Company Matenal Adverse Effect, the Company and the
Company Subsidiaries have good and marketable title to all real properties and all other
properties and assets owned by them, n cach case free from hiens, encumbrances, claims and
defects that would affect the value thereof or interfere with the use made or to be made thereof
by them. Except as would not, individually or in the aggregate, reasonably be expected 1o have a
Company Material Adverse Effect, the Company and the Company Subsidiaries hold all Teased
real or personal property under vahd and enforceable leases with no exceptions that would
mnterfere with the use made or to be made thereof by them.

(q) Environmental Liability. Except as would not, individually or in the aggregatc.
reasonably be expected to have a Company Material Adverse Effect:

(1 there 1s no Jegal, administrative, or other proceeding, claim or action of
any nature secking to impose, or that would reasonably be expected to result in the
imposition of, on the Company or any Company Subsidiary, any liabihity relating to the
release of hazardous substances as defined under any local, state or federal environmental
statute, regulation or ordinance, includimg the Comprehensive Environmental Responsc,
Compensation and Liability Act of 1980, pending or, to the Company’s knowledge.
threatened against the Company or any Company Subsidiary;

(11) to the Company’s knowledge, there 1s no reasonable basis for any such
procecding, claim or action; and

() ncither the Company nor any Company Subsidiary 1s subject to any
agreement, order, judgment or decree by or with any court, Governmental Entity or third
party imposing any such environmental habihity.

{r) Risk Management Instruments. Except as would not, individually or m the
aggregate, reasonably be expected to have a Company Material Adverse Effect, all derivative
instruments, mcluding, swaps, caps, {loors and option agreements, whether entered mnto for the
Company’s own account, or for the account of one or more of the Company Subsidiaries or its or
their customers, were entered into (1) only in the ordinary course of business, (ii) in accordance
with prudent practices and in all material respects with all applicable laws, rules, regulations and
regulatory policies and (i11) with counterparties believed to be financially responsible at the time;
and each of such instruments constitutes the valid and legally binding obligation of the Company
or one of the Company Subsidiaries, enforceable in accordance with its terms, except as may be
limited by the Bankruptcy Exceptions. Neither the Company or the Company Subsidiaries, nor,
to the knowledge of the Company, any other party thereto, is in breach of any of its obligations
under any such agreement or arrangement other than such breaches that would not, individually
or in the aggregate, reasonably be expected to have a Company Material Adverse Effect.
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{s) Agreements with Regulatory Agencies. Except as set forth on Schedule E | netther
the Company nor any Company Subsidiary is subject to any material cease-and-desist or other
similar order or enforcement action issued by, or 1$ a party to any material written agreement,
consent agreement or memorandum of understanding with, or 1s a party to any commitment letter
or similar undertaking to, or 1s subject to any capiutal directive by, or since December 31, 2006,
has adopted any board resolutions at the request of, any Governmental Entity (other than the
Appropriate Federal Banking Agencies with jurisdiction over the Company and the Company
Subsidiaries) that currently restricts in any material respect the conduct of 1ts business or that in
any material manner relates to its capital adequacy, its hquidity and funding policies and
practices, its ability to pay dividends, its credit, risk management or compliance policies or
procedures, 1ts internal controls, its management or its operations or business (each item 1n this
sentence, a “Regulatory Agreement’™), nor has the Company or any Company Subsidiary been
advised since December 31, 2006 by any such Governmental Entity that it 1s considering 1ssuing.
initiating, ordering, or requesting any such Regulatory Agreement. The Company and cach
Company Subsidiary are in compliance mn all material respects with cach Regulatory Agreement
to which it 1s party or subject, and neither the Company nor any Company Subsidiary has
recetved any notice from any Governmental Entity indicating that cither the Company or any
Company Subsidiary 1s not in compliance n all matenal respects with any such Regulatory
Agreement. "Appropriate Federal Banking Agency” means the “appropriate Federal banking
agency” with respect to the Company or such Company Subsidiaries, as applicable, as defined in
Section 3(q) of the Federal Deposit Insurance Act (12 U.S.C. Secuon 1813(g)).

(t) Insurance. The Company and the Company Subsidiaries are insured with
reputable insurers against such risks and in such amounts as the management of the Company
reasonably has determined to be prudent and consistent with industry practice. The Company
and the Company Subsidiaries are in matenal comphance with therr msurance policies and are
not in default under any of the matenal terms thereof, cach such policy 1s outstanding and in full
force and effect, all premiums and other payments duc under any material policy have been paid.
and all claims thereunder have been filed in due and timely fashion, except, in cach case, as
would not, individually or in the aggregate. reasonably be expected 10 have a Company Material
Adverse Effect.

(u) Intellectual Property. Except as would not, mdividually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect, (1) the Company and each
Company Subsidiary owns or otherwise has the right to use, all mtellectual property rnights,
including all trademarks, trade dress, trade names, service marks, domain names, patents,
mventions, trade secrets, know-how, works of authorship and copyrights therein, that are used in
the conduct of their existing businesses and all rights relating to the plans, design and
specifications of any of its branch facilities (“Proprietary Rights™y free and clear of all hiens and
any claims of ownership by current or former employees, contractors, designers or others and (i1)
neither the Company nor any of the Company Subsidiaries 1s matenally infringing, diluting,
misappropriating or violating, nor has the Company or any or the Company Subsidiaries received
any written (or, to the knowledge of the Company, oral) communications alleging that any of
them has materially infringed, diluted, misappropriated or violated, any of the Proprietary Rights
owned by any other person. Except as would not, mdividually or in the aggregate. reasonably be
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expected 1o have a Company Material Adverse Effect, to the Company’s knowledge, no other
person is infringing, diluting, misappropriating or violating, nor has the Company or any or the
Company Subsidiaries sent any written communications since January 1, 2006 alleging that any
person has infringed, diluted. misappropriated or violated, any of the Proprietary Rights owned
by the Company and the Company Subsidiaries.

(V) Brokers and Finders. No broker, finder or investment banker is entitled to any
financial advisory, brokerage, finder's or other fec or commission in connection with this
Agreement or the Warrant or the transactions contemplated hereby or thereby based upon
arrangements made by or on behalf of the Company or any Company Subsidiary for which the
Investor could have any hability.

Article 111
Covenants

3.1 Commercially Reasonable Efforts. Subject to the terms and conditions of this
Agreement, each of the parties will use 1ts commercially reasonable efforts in good faith to take.
or cause to be taken, all actions, and to do, or cause to be done, all things necessary, proper or
desirable, or advisable under applicable laws, so as to permit consummation of the Purchase as
promptly as practicable and otherwisce to enable consummation of the transactions contemiplated
hereby and shall use commercially reasonable efforts to cooperate with the other party to that
end.

3.2 Expenses. Unless otherwise provided in this Agreement or the Warrant, cach of
the parties hereto will bear and pay all costs and expenses incurred by it or on its behalf in
connection with the transactions contemplated under this Agreement and the Warrant, inc luding
fees and expensces of 1ts own financial or other consultants, investment bankers, accountants and
counsel.

33 Sufficiency of Authonized Warrant Preferred Stock; Exchange Listing.

(a) During the period from the Closing Date unul the date on which the Warrant has
been fully exercised, the Company shall at all times have reserved for issuance, free of
preemptive or similar rights, a sufficient number of authonzed and unissued Warrant Shares to
cffectuate such exercise.

(b) If the Company lists its Common Stock on any national securities exchange, the
Company shall, if requested by the Investor, promptly use its reasonable best efforts to cause the
Preferred Shares and Warrant Shares to be approved for listing on a national securities exchange
as promptly as practicable following such request.

34 Certain Notifications Unul Closing. From the Signing Date until the Closing, the
Company shall promptly notify the Investor of (1) any fact, event or circumstance of which it 1s
aware and which would reasonably be expected to cause any representation or warranty of the
Company contained in this Agreement to be untrue or inaccurate m any material respect or o
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cause any covenant or agreement of the Company contained in this Agreement not to be
complied with or satisfied in any material respect and (11) except as Previously Disclosed, any
fact, circumstance, event, change, occurrence, condition or development of which the Company
1s aware and which, individually or in the aggregate, has had or would reasonably be expected to
have a Company Material Adverse Effect; provided, however, that delivery of any notice
pursuant to this Section 3.4 shall not hmit or affect any rights of or remedies available to the
Investor; provided, further, that a failure to comply with this Section 3.4 shall not constitute a
breach of this Agreement or the failure of any condition set forth in Section 1.2 to be sausfied
unless the underlying Company Material Adverse Effect or material breach would indepe ndently
result in the farlure of a condition set forth in Section 1.2 to be satisfied.

3.5 Access, Informaton and Confidentiality.

(a) From the Signing Date until the date when the Investor holds an amount of
Preferred Shares having an aggregate liquidation value of less than 10% of the Purchase Price.
the Company will permit the Investor and tts agents, consultants, contractors and advisors (x)
acting through the Appropriate Federal Banking Agency, or otherwise to the extent necessary 10
evaluate, manage, or transfer its investment in the Company, to examine the corporate books and
make copies thereof and to discuss the affairs, finances and accounts of the Company and the
Company Subsidianes with the principal officers of the Company. all upon reasonable notice and
at such reasonable times and as often as the Investor may reasonably request and (v) to review
any information matenal to the Investor’s investment in the Company provided by the Company
to its Appropriate Federal Banking Agency. Any investigation pursuant to this Section 3.5 shall
he conducted during normal business hours and in such manner as not to mterfere unrcasonably
with the conduct of the business of the Company, and nothing herein shall require the Commpany
or any Company Subsidiary to disclose any information to the Investor to the extent (1)
prohibited by applicable law or regulation, or (1) that such disclosure would rcasonably be
expected to cause a violation of any agreement to which the Company or any Company
Subsidiary 1s a party or would cause a nisk of a loss of privilege to the Company or any Company
Subsidiary (provided that the Company shall use commercially reasonable cfforts to make
appropnate substitute disclosure arrangements under circumstances where the restrictions n this

clause (1) apply).

(b) From the Signing Date until the date on which all of the Preferred Shares and
Warrant Shares have been redeemed in whole, the Company will deliver, or will cause to be
dehvered, to the Investor:

(1) as soon as available after the end of each fiscal year of the Company, and
m any event within 90 days thereafter, a consolidated balance sheet of the Company as of
the end of such fiscal year, and consolidated statements of income, retained earnings and
cash flows of the Company for such year, in each case prepared in accordance with
GAAP and setting forth in each case m comparative form the figures for the previous
fiscal year of the Company, and which shall be audited to the extent audited financial
statements are available: and
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(1) as soon as available after the end of the first, second and third quarterly
periods 1 each fiscal year of the Company, a copy of any quarterly reports provided to
other stockholders of the Company or Company management.

{c) The Investor will use reasonable best efforts to hold, and will use reasonable best
efforts to cause its agents, consultants, contractors and advisors 1o hold, in confidence all non-
public records, books. contracts, instruments, computer data and other data and information
(collecuively, “Information”) concerning the Company furnished or made available to 1t by the
Company or its representatives pursuant to this Agreement (except to the extent that such
information can be shown to have been (1) previously known by such party on a non-confidental
basis, (11} in the public domain through no fault of such party or (111) later lawfully acquired from
other sources by the party to which 1t was furmished (and without violation of any other
confidentiality obligation)); provided that nothing herein shall prevent the Investor from
disclosing any Information to the extent required by applicable laws or regulations or by any
subpoena or similar legal process.

(d) The Investor’s information rights pursuant to Section 3.5(b) may be assigned by
the Investor to a transferee or assignee of the Purchased Secunities or the Warrant Shares or with
a hquidation preference or, in the case of the Warrant, the hiquidation preference of the
underlying shares of Warrant Preferred Stock, no less than an amount equal to 2% of the 1mial
aggregate hquidation preference of the Preferred Shares.

Article 1V
Additional Agreements

4.1 Purchase for Investment. The Investor acknowledges that the Purchased Sccunities
and the Warrant Shares have not been registered under the Securities Act or under any state
securities laws. The Investor (a) 15 acquiring the Purchased Securities pursuant 10 an exemption
from registration under the Securities Act solely for investment with no present intention to
distribute them to any person in violation of the Securitics Act or any applicable U.S. state
securities laws, (b) will not sell or atherwise dispose of any of the Purchased Securities or the
Warrant Shares, except in comphance with the registration requirements or exemplion provisions
of the Securities Act and any applicable U.S. state securities laws, and (¢) has such knowledge
and experience in financial and business matters and in investments of this type that it is capable
of evaluating the menits and risks of the Purchase and of making an informed investment
decision.

4.2 Legends.

{a) The Investor agrees that all certificates or other mnstruments representing the
Warrant will bear a legend substantially to the following effect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED. OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED. SOLD

!
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OR OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION
STATEMENT RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO AN EXEMPTION
FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS.

THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT WILL BE VOID.”

(b) In addition, the Investor agrees that all certificates or other mstruments
representing the Preferred Shares and the Warrant Shares will bear a legend substanually 1o the
following effect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE NOT SAVINGS
ACCOUNTS, DEPOSITS OR OTHER OBLIGATIONS OF A BANK AND ARE NOT
INSURED BY THE FEDERAL DEPOSIT INSURANCE CORPORATION OR ANY
OTHER GOVERNMENTAL AGENCY.

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT™), OR THE SECURITIES LAWS OF ANY STATE AND MAY
NOT BE TRANSFERRED, SOLD OR OTHERWISE DISPOSED OF EXCEPT WHILE
A REGISTRATION STATEMENT RELATING THERETO IS IN EFFECT UNDER
SUCH ACT AND APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO
AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS.
EACH PURCHASER OF THE SECURITIES REPRESENTED BY THIS
INSTRUMENT IS NOTIFIED THAT THE SELLER MAY BE RELYING ON THE
EXEMPTION FROM SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE
144A THEREUNDER. ANY TRANSFEREE OF THE SECURITIES REPRESENTED
BY THIS INSTRUMENT BY ITS ACCEPTANCE HEREOF (1) REPRESENTS THAT
ITIS A “QUALIFIED INSTITUTIONAL BUYER” (AS DEFINED IN RULE 144A
UNDER THE SECURITIES ACT), (2) AGREES THAT IT WILL NOT OFFER, SELL
OR OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY THIS
INSTRUMENT EXCEPT (A) PURSUANT TO A REGISTRATION STATEMEINT
WHICH IS THEN EFFECTIVE UNDER THE SECURITIES ACT, (B) FOR SO LONG
AS THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE ELIGIBLE
FOR RESALE PURSUANT TO RULE 144A, TO A PERSON IT REASONABLY
BELIEVES IS A “"QUALIFIED INSTITUTIONAL BUYER™ AS DEFINED IN RULE
144A UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS OWN
ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER
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TO WHOM NOTICE IS GIVEN THAT THE TRANSFER IS BEING MADE IN
RELIANCE ON RULE 144A (C) TO THE ISSUER OR (D) PURSUANT TO ANY
OTHER AVAILABLE EXEMPTION FROM THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND (3) AGREES THAT IT WILL
GIVE TO EACH PERSON TO WHOM THE SECURITIES REPRESENTED BY THIS
INSTRUMENT ARE TRANSFERRED A NOTICE SUBSTANTIALLY TO THE
EFFECT OF THIS LEGEND.

THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT WILL BE VOID.”

(c) In the event that any Purchased Securities or Warrant Shares (1) become re gistered
under the Securities Act or (11) are cligible to be transferred without restriction n accordance
with Rule 144 or another exemption from registration under the Securities Act (other than Rule
144 A, the Company shall 1ssue new certificates or other instruments representing such
Purchased Securities or Warrant Shares, which shall not contamn the apphicable legends in
Sections 4 2(a) and (b) above; provided that the Investor surrenders to the Company the
previously 1ssued certificates or other mstruments.

4.3 Certain Transactions. The Company will not merge or consohdate with, or sell.
wransfer or lease all or substantially all of 1ts property or assets to, any other party unless the
successor, transferce or lessee party {or its ultimate parent entity), as the case may be (if not the
Company), expressly assumes the due and punctual performance and obscrvance of each and
every covenant, agreement and condition of this Agreement to be performed and observed by the
Company.

4.4 Transfer of Purchased Securities and Warrant Shares; Restrictions on Exercise of
the Warrant. Subject to compliance with applicable securities laws, the Investor shall be
permitted to transfer, sell, assign or otherwise dispose of (“7ransfer”) all or a portion of the
Purchased Securities or Warrant Shares at any time, and the Company shall take all steps as may
be reasonably requested by the Investor to facilitate the Transfer of the Purchased Securities and
the Warrant Shares; provided that the Investor shall not Transfer any Purchased Securities or
Warrant Shares if such transfer would require the Company to be subject to the periodic
reporting requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934 (the
“Exchange Act”). In furtherance of the foregoing, the Company shall provide reasonable
cooperation to facilitate any Transfers of the Purchased Secunities or Warrant Shares, including,
as 1s reasonable under the circumstances, by furnishing such information concerning the
Company and its business as a proposed transferee may reasonably request (including such
information as is required by Section 4.5(k)) and making management of the Company
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reasonably available to respond to questions of a proposed transferce in accordance with
customary practice, subject in all cases to the proposed transferce agreeing to a customary
confidentiality agreement.

4.5 Registration Rights.

(a) Unless and until the Company becomes subject to the reporting requirements of
Section 13 or 15(d) of the Exchange Act, the Company shall have no obligation to comply with
the provisions of this Section 4.5 (other than Section 4.5(b)(iv)-(v1)); provided that the Company
covenants and agrees that it shall comply with this Section 4.5 as soon as practicable after the
date that 1t becomes subject to such reporting requirements.

(b) Registration.

(1) Subject to the terms and conditions of this Agreement, the Company
covenants and agrees that as promptly as practicable after the date that the Company
becomes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act
{and m any event no later than 30 days thereafter), the Company shall prepare and file
with the SEC a Shelf Registration Statement covering all Registrable Securities (or
otherwise designate an existing Shelf Registration Statement filed with the SEC 1o cover
the Registrable Sccurities), and, to the extent the Shelf Registration Statement has not
theretofore been declared effective or 1s not automatically effective upon such filing. the
Company shall use reasonable best efforts to cause such Shelf Registration Statement to
be declared or become effective and to keep such Shelf Registration Statement
continuously effective and in comphiance with the Sceunities Act and usable for resale of
such Registrable Securities for a period from the date of 1its initial effectiveness until such
tume as there are no Registrable Sceurities remaming (ncluding by refiling such Shelf
Registration Statement (or a new Shelf Registration Statement) 1if the mitial Shelf
Registration Statement expires). Notwithstanding the foregomg, if the Company 1s not
chipible 10 file a registration statement on Form S-3, then the Company shall not be
obligated to file a Shelf Registration Statement unless and until requested to do so 1n
writing by the Investor.

(1) Any registration pursuant to Section 4.5(b)(1) shall be effected by means
of a shelf registration on an appropriate form under Rule 415 under the Securities Act (a
“Shelf Registration Statement’). 1f the Investor or any other Holder intends to distribute
any Registrable Securities by means of an underwritten offering it shall promptly so
advise the Company and the Company shall take all reasonable steps to facilitate such
distribution, including the actions required pursuant to Section 4.5(d); provided that the
Company shall not be required to facilitate an underwritten offering of Registrable
Securities unless the expected gross proceeds from such offering exceed (1) 2% of the
mitial aggregate liquidation preference of the Preferred Shares if such mitial aggregate
liguidation preference 1s less than $2 billion and (11) $200 mlhion 1f the initial aggregate
liquidation preference of the Preferred Shares 1s equal to or greater than $2 bilhon. The
Jead underwrniters m any such distribution shall be selected by the Holders of @ majority
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of the Registrable Securities to be distributed; provided that to the extent appropriate and
permitted under applicable law, such Holders shall consider the qualifications of any
broker-dealer Affihate of the Company in selecting the lead underwriters in any such
distribution.

(1) The Company shall not be required to effect a registration (including a
resale of Registrable Securities from an effective Shelf Registration Statement) or an
underwritten offering pursuant to Section 4.5(b): {A) with respect to securities that are
not Registrable Securities; or (B) if the Company has notified the Investor and all other
Holders that in the good faith judgment of the Board of Directors, 1t would be matenally
detrimental to the Company or its securityholders for such registration or underwritten
offering to be effected at such time, in which event the Company shall have the right to
defer such registration for a period of not more than 45 days after receipt of the request of
the Investor or any other Holder; provided that such night to delay a registration or
underwritten offering shall be exercised by the Company (1) only if the Company has
generally exercised (or 1s concurrently exercising) similar black-out rights agamnst holders
of similar securities that have registration rights and (2) not more than three times n any
1 2-month period and not more than 90 days in the aggregate m any [ 2-month period.

(rv) I duning any period when an effective Shelf Registration Statement 1s not
available, the Company proposes to register any of 1ts equity securities, other than a
registration pursuant 1o Section 4.5(b)(1) or a Special Registration, and the registration
form to be filed may be used for the registration or qualification for distribution of
Registrable Secunties, the Company will give prompt written notice to the Investor and
all other Holders of 1ts intention to effect such a registration (but in no event less than ten
days prior to the anticipated filing date) and will include in such registration all
Registrable Securnties with respect to which the Company has received written requests
forinclusion therein within ten business days after the date of the Company’s notice (a
“Piggvback Registration”™). Any such person that has made such a written request may
withdraw its Registrable Securities from such Piggyback Registration by giving writien
notice to the Company and the managing underwriter, if any, on or before the fifth
business day prior to the planned effective date of such Piggyback Registration. The
Company may terminate or withdraw any registration under this Section 4.5(b)(iv) prior
to the effectiveness of such registration, whether or not Investor or any other Holders
have elected to include Registrable Securities in such registration.

(v) If the registration referred to in Section 4.5(b)(1v) 1s proposed to be
underwritten, the Company will so advise Investor and all other Holders as a part of the
written notice given pursuant to Section 4.5(b)(1v). In such event, the right of Investor
and all other Holders to registration pursuant to Section 4.5(b) will be conditioned upon
such persons’ participation in such underwriting and the inclusion of such person’s
Registrable Securities in the underwriting if such securities are of the same class of
securities as the securities to be offered in the underwritten offering, and each such
person will (together with the Company and the other persons distributing their securitics
through such underwriting) enter into an underwriting agreement in customary form with
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the underwriter or underwriters selected for such underwnting by the Company; provided
that the Investor (as opposed to other Holders) shall not be required to indemnify any
person in connection with any registration. If any participating person disapproves of the
terms of the underwriting, such person may elect to withdraw therefrom by written notice
to the Company, the managing underwriters and the Investor (if the Investor is
participating in the underwriting).

(vi)  Ifeither (x) the Company grants “piggyback™ registration rights to one or
more third parties to include their securities in an underwritten offering under the Shelf
Registration Statement pursuant to Section 4.5(b)(11) or (y) a Piggyback Registration
under Section 4.5(b)(iv) relates to an underwritten offering on behalf of the Company.
and 1n either case the managing underwrniters advise the Company that in their reasonable
opmion the number of securities requested to be included 10 such offering exceeds the
number which can be sold without adversely affecting the marketability of such offering
(including an adverse effect on the per share offering price). the Company will include in
such offering only such number of securities that in the reasonable opinion of such
managing underwriters can be sold without adversely affecting the marketability of the
offering (including an adverse effect on the per share offering price), which sccurities
will be so included in the following order of priority: (A) first, in the case of a Piggyback
Registration under Section 4.5(b}(1v), the securities the Company proposes to sell, (B)
then the Registrable Securities of the Investor and all other Holders who have requested
inclusion of Registrable Secunties pursuant to Secuon 4.5(b)(n) or Section 4.5(b)(1v), as
applicable, pro rara on the basis of the aggregate number of such securities or shares
owned by cach such person and (C) lastly. any other sccurities of the Company that have
been requested to be so included, subject to the terms of this Agreement. provided,
however, that if the Company has, prior to the Signing Date. entered into an agreement
with respect to 11s securities that 1s mconsistent with the order of prionity contemplated
hereby then it shall apply the order of prionity i such conflicting agreement to the extent
that 1t would otherwise result 1n a breach under such agreement.

{c) Expenses of Registration. Al Registration Expenses imcurred m conncction with

any registration, qualification or comphance hereunder shall be borne by the Company. All
Selling Expenses incurred in connection with any registrations hereunder shall be borne by the
holders of the securities so registered pro rata on the basis of the aggregate offering or sale price
of the securities so registered.

(d) Obligations of the Company. Whenever required to effect the registration of any

Registrable Securities or facilitate the distribution of Registrable Securities pursuant to an
effective Shelf Registration Statement, the Company shall, as expeditiously as reasonably
practicable:

(1) Prepare and file with the SEC a prospectus supplement or post-cffective
amendment with respect to a proposed offering of Registrable Securities pursuant to an
effective registration statement, subject to Section 4.5(d). keep such registration
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statement effective and keep such prospectus supplement current unul the securities
described therein are no longer Registrable Securities.

(1) Prepare and file with the SEC such amendments and supplements to the
applicable registration statement and the prospectus or prospectus supplement used in
connection with such registration statement as may be necessary to comply with the
provisions of the Securities Act with respect to the disposition of all secunities covered by
such registration statement.

(111)  Fumish to the Holders and any underwriters such number of copies of the
applicable registration statement and each such amendment and supplement thereto
(including m cach case all exhibits) and of a prospectus, including a prehiminary
prospectus, in conformity with the requirements of the Securities Act, and such other
documents as they may reasonably request 1n order to facihitate the disposition of
Registrable Secunities owned or to be distributed by them,

(1v)  Use its reasonable best efforts to register and qualify the securitics covered
by such registration statement under such other securities or Blue Sky laws of such
tunsdictions as shall be reasonably requested by the Holders or any managing
underwriter(s), to keep such registration or qualification n effect for so long as such
registration statement remains in effect, and to take any other action which may be
reasonably necessary to cnable such seller to consummate the disposition n such
junisdictions of the securities owned by such Holder; provided that the Company shall not
be required in connection therewith or as a condition thercto to qualify to do business or
to file a general consent 1o service of process m any such states or jurisdictions.

(V) Notify cach Holder of Registrable Securities at any time when a
prospectus relating thereto 1s required 1o be delivered under the Securities Act of the
happening of any event as a result of which the applicable prospectus, as then in e ffect,
mnclades an untrue statement of a maternial fact or omits to state a matenial fact requured to
be stated theremn or necessary to make the statements therem not misleading in ight of
the circumstances then existing.

(vi)  Give written notice to the Holders:

(A)  when any registration statement filed pursuant to Section 4. 5(a) or
any amendment thereto has been filed with the SEC (except for any amendment
effected by the filing of a document with the SEC pursuant to the Exchange Act)
and when such registration statement or any post-effective amendment thereto has
become effective;

(B}  of any request by the SEC for amendments or supplements to any

registration statement or the prospectus included theremn or for additional
information;
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(C)  oftheissuance by the SEC of any stop order suspendimg the
effectiveness of any registration statement or the initiation of any proceedings for
that purpose;

(D)  ofthe receipt by the Company or its legal counsel of any
notification with respect to the suspension of the qualification of the applicable
Registrable Securities for sale in any jurisdiction or the mitiation or threatening of
any proceeding for such purpose;

(E)  of the happening of any event that requires the Company to make
changes in any effective registration statement or the prospectus related to the
registration statement in order to make the statements therein not misleading
{which notice shall be accompanied by an instruction to suspend the use of the
prospectus until the requisite changes have been made); and

(F) if at any time the representations and warrantics of the Company
contained 1 any underwriting agreement contemplated by Section 4.5(d)(x) cease
to be true and correct.

(vi1)  Use 1ts reasonable best cfforts to prevent the issuance or obtain the
withdrawal of any order suspending the effectiveness of any registration statement
referred to m Section 4.5(d)viy(C) at the earhiest practicable tme.

{(vin) Upon the occurrence of any event contemplated by Section 4.5(d)(v) or
4. 5(dyvi)(E), promptly preparc a post-effective amendment to such registration statement
or a supplement to the related prospectus or file any other required document so that. as
thereafier dehivered to the Holders and any underwriters, the prospectus will not contam
an untrue statement of a material fact or omut to state any material fact necessary to make
the statements therein, in light of the circumstances under which they were made, not
misleading. I the Company noufies the Holders in accordance with Section 4. 5(d}vidE)
to suspend the use of the prospectus until the requisite changes to the prospectus have
been made, then the Holders and any underwriters shall suspend use of such prospectus
and use their reasonable best efforts to return to the Company all copies of such
prospectus (at the Company’s expense) other than permanent file copies then in such
Holders’ or underwriters’ possession. The total number of days that any such suspension
may be in effect in any 12-month period shall not exceed 90 days.

(1x)  Use reasonable best efforts to procure the cooperation of the Company’s
transfer agent in setthing any offering or sale of Registrable Securities, mncluding with
respect to the transfer of physical stock cerificates into book-entry form i accordance
with any procedures reasonably requested by the Holders or any managing
underwriter(s).

(x) If an underwritten offering s requested pursuant to Section 4.5(b)(11).
enter into an underwriting agreement in customary form, scope and substance and take all
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such other actions reasonably requested by the Holders of a majority of the Registrable
Securitics being sold i connection therewith or by the managing underwrniter(s), if any,
to expedite or facilitate the underwritten disposition of such Registrable Securities, and in
connection therewith in any underwritten offering (including making members of
management and executives of the Company available to participate in “road shows”,
stmilar sales cvents and other marketing activities), (A) make such representations and
warranties to the Holders that are selling stockholders and the managing underwriter(s), if
any, with respect to the business of the Company and 1ts subsidiaries, and the Shelf
Registration Statement, prospectus and documents, if any, mcorporated or decemed 1o be
incorporated by reference therein, in cach case, in customary form, substance and scope,
and, if true, confirm the same if and when requested, (B) use its reasonable best ef forts to
furmish the underwriters with opinions of counsel to the Company, addressed to the
managing underwriter(s), if any, covering the matters customarily covered n such
opmions requested i underwritten offerings, (C) use 1ts reasonable best efforts to obtam
“cold comfort” letters from the independent certified public accountants of the Company
(and, if necessary, any other independent certified public accountants of any business
acquired by the Company for which financial statements and financial data are included
in the Shelf Registration Statement) who have certified the financial statements mcluded
m such Shelf Registration Statement, addressed to each of the managing underwriter(s), if
any, such letters to be i customary form and covering matters of the type customanly
covered i “cold comfort” letters, (D) 1f an underwriting agreement 1s entered into, the
same shall contain indemnification provisions and procedures customary m underwritien
offerings {(provided that the Investor shall not be obligated to provide any indemnity), and
(E) dehiver such documents and certificates as may be reasonably requested by the
Holders of a majority of the Registrable Securities being sold m connection therewith,
therr counsel and the managing underwriter(s), if any, to evidence the conunued vahdity
of the representations and warranties madce pursuant to clause (1) above and to evidence
comphance with any customary conditions contained n the underwriting agreement or
other agreement entered into by the Company.

{x1}  Make available for inspection by a representative of Holders that are
selling stockholders, the managing underwriter(s), if any, and any attorneys or
accountants rctained by such Holders or managing underwriter(s), at the offices where
normally kept, during reasonable business hours, financial and other records, perti nent
corporate documents and properties of the Company, and cause the officers, directors and
employees of the Company to supply all information in each case reasonably requested
(and of the type customarily provided in connection with due diligence conducted n
connection with a registered public offering of securities) by any such representative,
managing underwriter(s), attorney or accountant in connection with such Shelf
Registration Statement.

(x11)  Use reasonable best efforts to cause all such Registrable Securities to be
listed on each national securities exchange on which similar securities 1ssued by the
Company are then listed or, if no similar securities issued by the Company are then listed

on any national securities exchange, use its reasonable best efforts to cause all such
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Registrable Secunties to be listed on such securities exchange as the Investor may
designate.

(xm) If requested by Holders of a majority of the Registrable Securities being
registered and/or sold in connection therewith, or the managing underwriter(s). if any.
promptly include n a prospectus supplement or amendment such information as the
Holders of a majority of the Registrable Securities being registered and/or sold in
connection therewith or managing underwriter(s), if any, may reasonably request 1n order
to permit the intended method of distribution of such securities and make all required
filings of such prospectus supplement or such amendment as soon as practicable afier the
Company has received such request.

(x1v)  Timely provide to its security holders carning statements satisfymg the
provisions of Section [1(a) of the Sccurities Act and Rule 158 thereunder.

{e) Suspension of Sales. Upon receipt of written notice from the Company that a
registration statement, prospectus or prospectus supplement contains or may contain an untrue
statement of a matenal fact or omits or may omit to state a matenal fact required to be stated
therem or necessary to make the statements therein not misleading or that circumstances exist
that make inadvisable use of such registration statement, prospectus or prospectus supplernent,
the Investor and each Holder of Registrable Securities shall forthwith discontinue disposition of
Registrable Securities until the Investor and/or Holder has received copies of a supplemented or
amended prospectus or prospectus supplement, or untl the Investor and/or such Holder 1s
advised i writing by the Company that the use of the prospectus and, if applicable. prospectus
supplement may be resumed, and. if so directed by the Company, the Investor and/or such
Holder shall deliver to the Company (at the Company’s cxpensce) all copies. other than
permanent file copies then i the Investor and/or such Holder's possession, of the prospectus
and, 1f applicable, prospectus supplement coverning such Registrable Securities current at the time
of receipt of such notice. The total number of days that any such suspension may be in effect in
any 12-month period shall not exceed 90 days.

(H Termination of Registration Rights. A Holder’s registration rights as to any
sccurities held by such Holder (and its Affiliates, partners, members and former members) shall
not be available unless such securities are Registrable Securities.

() Furmishing Information.

(1) Neither the Investor nor any Holder shall use any free writing prospectus
(as defined in Rule 405) i connection with the sale of Registrable Securities without the
prior written consent of the Company.

(1) It shall be a condition precedent to the obligations of the Company to take
any action pursuant to Section 4.5(d) that Investor and/or the selhng Holders and the

underwriters, if any, shall furmish to the Company such information regarding
themselves, the Registrable Securities held by them and the intended method of
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disposition of such securities as shall be required to effect the registered offering of their
Registrable Securities.

(h) Indemnification.

(1) The Company agrees to indemnify cach Holder and, if a Holder1s a
person other than an individual, such Holder’s officers. directors, employees, agents,
representatives and Affihates, and each Person, if any, that controls a Holder within the
meaning of the Securities Act (each, an “Indemnitee”). against any and all losses, claims.
damages, actions, habilitics, costs and expenses (including reasonable fees, expenses and
disbursements of attorneys and other professionals incurred in connection with
investigating, defending, setthing, compromising or paving any such losses, claims,
damages, actions. habilities, costs and expenses), jomnt or several, anising out of or based
upon any untrue statement or alleged untrue statement of material fact contained in any
registration statement, including any prehiminary prospectus or final prospectus contained
therein or any amendments or supplements thereto or any documents incorporated therein
by reference or contained in any free writing prospectus (as such term 1s defined in Rule
405) prepared by the Company or authorized by it in writing for use by such Holder (or
any amendment or supplement thereto); or any omission to state therein a material fact
required 1o be stated therem or necessary to make the statements therein. i hght of the
crrcumstances under which they were made. not misleading; provided, that the Company
shall not be hable to such Indemnitee in any such case to the extent that any such loss,
claim, damage, hability (or action or proceeding 1n respect thereof) or expense arises out
of or 15 based upon (A) an untrue statement or omission made i such registration
statement, including any such preliminary prospectus or final prospectus contamed
theremn or any such amendments or supplements thereto or contained in any free writng
prospectus (as such term is defined m Rule 405) prepared by the Company or authorized
by 1t in writing for use by such Holder (or any amendment or supplement thereto), m
rehance upon and m conformity with imformation regarding such Indemnitee or its plan
of distribution or ownership mterests which was furmished in writing to the Company by
such Indemnitee for use in connection with such registration statement, including any
such preliminary prospectus or final prospectus contained therein or any such
amendments or supplements thereto, or (B) offers or sales effected by or on behalf of
such Indemnitee “by means of " (as defined in Rule 159A) a “frec writing prospectus™ (as
defined in Rule 405) that was not authorized in writing by the Company.

(1) H the indemmification provided for in Section 4.5(h)(1) 1s unavailable to an
Indemnitee with respect to any losses, claims, damages, actions, liabilities, costs or
expenses referred to therein or i1s insufficient to hold the Indemnitee harmless as
contemplated therein, then the Company, m lieu of indemnifying such Indemnitee shall
contribute to the amount paid or payable by such Indemnitee as a result of such losses,
claims, damages, actions, habilities, costs or expenses in such proportion as is appropriate
to reflect the relative fault of the Indemnitee. on the one hand, and the Company. on the
other hand, i connection with the statements or omissions which resulted m such losses,
claims, damages. actions, habilities. costs or expenses as well as any other relevant
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equitable considerations. The relative fault of the Company, on the one hand, and of the
Indemnitee, on the other hand, shall be determined by reference to, among other factors,
whether the untrue statement of a material fact or omission to state a material fact relates
to information supplied by the Company or by the Indemnitee and the parties’ relative
mntent, knowledge, access to information and opportunity to correct or prevent such
statement or omission; the Company and each Holder agree that it would not be just and
equitable if contribution pursuant to this Section 4.5(h)(11) were determined by pro rara
allocation or by any other method of allocation that does not take account of the equitablc
considerations referred to in Section 4.5(h)(1). No Indemnitee guilty of fraudulent
misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be
entitied to contribution from the Company 1f the Company was not guilty of such
fraudulent misrepresentation.

(1) Assignment of Registration Rights. The rights of the Investor to registration of
Registrable Securities pursuant to Section 4.5(b) may be assigned by the Investor to a transferee
or assignece of Registrable Securities with a iguidation preference or, m the case of the Warrant,
the hquidation preference of the underlying shares of Warrant Preferred Stock, no less than an
amount equal to (1) 2% of the initial aggregate liquidation preference of the Preferred Shares if
such mmtial aggregate hiquidation preference is less than $2 billion and (31) $200 mullion if the
intial aggregate liquidation preference of the Preferred Shares 1s equal to or greater than $2
hithion: provided, however, the transferor shall, within ten days after such transfer, furnish to the
Company written notice of the name and address of such transferee or assignee and the number
and type of Registrable Securities that are being assigned.

() Clear Market. With respect to any underwritten offering of Registrable Securities
by the Investor or other Holders pursuant to this Section 4.5, the Company agrees not to effect
{other than pursuant to such registration or pursuant to a Special Registration) any public sale or
distribution, or to file any Shelf Registration Statermnent (other than such registration or a Special
Registration) covering any preferred stock of the Company or any securities convertible mito or
exchangeable or exercisable for preferred stock of the Company, during the period not to exceed
ten days prior and 60 days following the effective date of such offering or such longer period up
to 90 days as may be requested by the managing underwnter for such underwritten offermg. The
Company also agrees to cause such of its directors and senior executive officers to execute and
deliver customary lock-up agreements in such form and for such time peniod up to 90 days as
may be requested by the managing underwriter. “Special Registration” means the registration of
(A) equity securities and/or options or other rights in respect thereof solely registered on Form S-
4 or Form S-8 (or successor form) or (B) shares of equity securities and/or options or other rights
n respect thereof to be offered to directors, members of management, employees, consultants,
customers, lenders or vendors of the Company or Company Subsidiaries or in connection with
dividend reinvestment plans.

(k) Rule 144; Rule 144A. With a view to making available to the Investor and
Holders the benefits of certamn rules and regulations of the SEC which may permit the sale of the
Registrable Securities to the public without registration, the Company agrees to use its
reasonable best efforts to:
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(1) make and keep public information available, as those terms are understood
and defined i1 Rule 144(c)(1) or any similar or analogous rule promulgated under the
Securities Act, at all tmes after the Signing Date;

(11) (A} file with the SEC, in a imely manner, all reports and other documents
required of the Company under the Exchange Act, and (B) if at any time the Company 1s
not required to file such reports, make available, upon the request of any Holder, such
information necessary to permit sales pursuant to Rule 144 A (including the information
required by Rule 144A(d)(4) under the Securities Act);

(1) solong as the Investor or a Holder owns any Registrable Securities,
fumish to the Investor or such Holder forthwith upon request: a written statement by the
Company as to its compliance with the reporting requirements of Rule 144 under the
Secunties Act, and of the Exchange Act; a copy of the most recent annual or quarterly
report of the Company; and such other reports and documents as the Investor or Holder
may reasonably request in avatling itself of any rule or regulation of the SEC allowing 1t
to sell any such securities to the public without registration; and

(ivy  take such further action as any Holder may reasonably request, all 1o the
extent required from time to time to cnable such Holder to sell Registrable Secunitics
without registration under the Securitics Act.

(h As used in this Section 4.5, the following terms shall have the following
respective meanings:

(0 “Holder” means the Investor and any other holder of Registrable
Sccurities to whom the registration rights conferred by this Agreement have been
transferred i comphance with Section 4.5(h) hereof,

(1) “Holders’ Counsel” means onc counsel for the selling Holders chosen by
Holders holding a majonty mterest in the Registrable Securities being registered.

(1) “Register,” “registered,” and “registration” shall refer to a registration
cffected by preparing and (A) filing a registration statement or amendment thereto in
compliance with the Securities Act and applicable rules and regulations thereunder, and
the declaration or ordering of effectiveness of such registration statement or amendment
thereto or (B) filing a prospectus and/or prospectus supplement in respect of an
appropriate effective registration statement on Form S-3.

(1v)  “Registrable Securities” means (A) all Preferred Shares, (B) the Warrant
(subject to Section 4.5(q)) and (C) any equity securities issued or issuable directly or
indirectly with respect to the securities referred to in the foregoing clauses (A) or (B) by
way of conversion, exercise or exchange thereof, including the Warrant Shares, or share
dividend or share sphit or in connection with a combination of shares, recapitalization,
reclassification, merger, amalgamation. arrangement, consolidation or other
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reorganization, provided that, once issued, such securities will not be Registrable
Securities when (1) they are sold pursuant to an effective registration statement unider the
Securities Act, (2) except as provided below in Section 4.5(p), they may be sold pursuant
to Rule 144 without mitation thereunder on volume or manner of sale, (3) they shall
have ceased to be outstanding or (4) they have been sold in a private transaction in which
the transferor's rights under this Agreement are not assigned to the transferee of the
securities. No Registrable Securities may be registered under more than one registration
stalement at any one time.

(v) “Registration Expenses” mean all expenses incurred by the Company n
effecting any registration pursuant to this Agreement (whether or not any registration or
prospectus becomes effective or final) or otherwise complying with its obligations under
this Section 4.5, including all registration, filing and listing fees, printing expenses, fecs
and disbursements of counsel for the Company, blue sky fees and expenses, expenses
mcurred in connection with any “road show™, the reasonable fees and disbursements of
Holders™ Counsel, and expenses of the Company’s independent accountants in
connection with any regular or special reviews or audits incident to or required by any
such registration, but shall not include Selling Expenses.

(vi}y  “Rule 1447 “Rule 14447, “Rule 15947, “Rule 4057 and “Rule 4157 mean.
mn each case, such rule promulgated under the Securities Act (or any successor provision),
as the same shall be amended from time to time.

(vi1y  “Selling Expenses”™ mean all discounts, selling commissions and stock
rransfer taxes applicable 1o the sale of Registrable Securnities and fees and disbursements
of counsel for any Holder (other than the fees and disbursements of Holders™ Counsel
mncluded in Repistration Expenses).

(m)  Atany time, any holder of Secunities (including any Holder) may clect to forfen
its rights set forth in this Section 4.5 from that date forward; provided, that a Holder forfeiting
such rights shall nonetheless be entitled to participate under Section 4.5(b)(1v) ~ (vi) in any
Pending Underwritten Offering to the same cxtent that such Holder would have been entitled to
if the holder had not withdrawn; and provided, further, that no such forfesture shall terminate a
Holder’s rights or obligations under Section 4.5(g) with respect to any prior registration or
Pending Underwnitten Offering. “Pending Underwritten Offering” means, with respect to any
Holder forfeiting 1ts rights pursuant to this Section 4.5(m), any underwritten offering of
Registrable Securities in which such Holder has advised the Company of its intent to register its
Registrable Secunties either pursuant to Section 4.5(b)(i1) or 4.5(b)(iv) prior to the date of such
Holder’s forfeiture.

(1) Specific Performance. The parties hereto acknowledge that there would be no
adequate remedy at law if the Company fails to perform any of its obligations under this Section
4.5 and that the Investor and the Holders from time to time may be 1rreparably harmed by any
such failure, and accordingly agree that the Investor and such Holders, 1in addition to any other
remedy to which they may be entitled at law or in equity, to the fullest extent permitted and
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enforceable under apphcable law shall be entitled to compel specific performance of the
obligations of the Company under this Section 4.5 1n accordance with the terms and conditions
of this Section 4.5.

(0) No Inconsistent Agreements. The Company shall not, on or after the Signing
Date, enter into any agreement with respect to its securities that may impair the rights granted to
the Investor and the Holders under this Section 4.5 or that otherwise conflicts with the provisions
hereof in any manner that may impair the rights granted to the Investor and the Holders under
this Section 4.5. In the event the Company has, prior to the Signing Date, entered into any
agreement with respect to its securities that 1s mconsistent with the nghts granted to the Investor
and the Holders under this Section 4.5 (including agreements that are iconsistent with the order
of priority contemplated by Section 4.5(b)(v1)) or that may otherwise conflict with the provisions
hereof, the Company shall use its reasonable best efforts to amend such agreements 10 ensure
they arc consistent with the provisions of this Section 4.5.

(p) Certain Offerings by the Investor. In the case of any securities held by the
Investor that cease to be Registrable Securities solely by reason of clause (2) in the definition of
“Registrable Securities,” the provisions of Sections 4.5(b)(11), clauses (1v), (ix) and (x)-(x11) of
Section 4.5(d), Section 4.5(h) and Section 4.5(;) shall continue to apply unul such securities
otherwise cease 1o be Registrable Securities. In any such case, an “underwnitten” offering or
other disposition shall include any distribution of such securities on behalf of the Investor by onc
or more broker-dealers, an “underwriting agreement” shall include any purchase agreement
entered mto by such broker-dealers, and any “registration statement” or “prospectus’” shall
mclude any offering document approved by the Company and used in connection with such
distribution.

{(aq) Registered Sales of the Warrant. The Holders agree to sell the Warrant or any
portion thereof under the Shelf Registration Statement only begmning 30 days after notifying the
Company of any such sale, during which 30-day period the Investor and all Holders of the
Warrant shall take reasonable steps to agree to revisions to the Warrant to permit a public
distribution of the Warrant, including entering mto a warrant agreement and appointing a warrant
agent.

4.6 Depositary Shares. Upon request by the Investor at any ume following the
Closing Date, the Company shall promptly enter into a depositary arrangement, pursuant to
customary agreements reasonably satisfactory to the Investor and with a depositary reasonably
acceptable to the Investor, pursuant to which the Preferred Shares or the Warrant Shares may be
deposited and depositary shares, each representing a fraction of a Preferred Share or Warrant
Share, as applicable, as specified by the Investor, may be issued. From and after the execution of
any such depositary arrangement, and the deposit of any Preferred Shares or Warrant Shares, as
apphicable, pursuant thereto, the depositary shares issued pursuant thereto shall be deemed
“Preferred Shares™, “Warrant Shares™ and, as applicable, “Registrable Securities™ for purposes of
this Agreement.

4.7 Restriction on Dividends and Repurchases.
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(a) Prior to the earlier of (x) the third anniversary of the Closing Date and (y) the date
on which all of the Preferred Shares and Warrant Shares have been redeemed in whole or the
Investor has transferred all of the Preferred Shares and Warrant Shares to third parties which are
not Affiliates of the Investor, neither the Company nor any Company Subsidiary shall, without
the consent of the Investor, declare or pay any dividend or make any distribution on capital stock
or other equity securities of any kind of the Company or any Company Subsidiary (other than (i)
regular quarterly cash dividends of not more than the amount of the last quarterly cash dividend
per share declared or, if lower, announced to its holders of Common Stock an intention to
declare, on the Common Stock prior to November 17, 2008, as adjusted for any stock split, stock
dividend, reverse stock split, reclassification or similar transaction, (i1) dividends payable solely
in shares of Common Stock, (111) regular dividends on shares of preferred stock in accordance
with the terms thereof and which are permitted under the terms of the Preferred Shares and the
Warrant Shares, (iv) dividends or distributions by any wholly-owned Company Subsidiary or (v)
dividends or distributions by any Company Subsidiary required pursuant to binding contractual
agreements entered into prior to November 17, 2008).

(b) During the period beginning on the third anniversary of the Closing Date and
ending on the carhier of (1) the tenth anniversary of the Closing Date and (ii) the date on which all
of the Preferred Shares and Warrant Shares have been redeemed in whole or the Investor has
transferred all of the Preferred Shares and Warrant Shares to third parties which are not A ffiliates
of the Investor. neither the Company nor any Company Subsidiary shall, without the consent of
the Investor, (A) pay any per share dividend or distribution on capital stock or other equity
securities of any kind of the Company at a per annum rate that is in excess of 103% of the
aggregate per share dividends and distributions for the immediately prior fiscal year (other than
regular dividends on shares of preferred stock in accordance with the terms thereof and which
are permitied under the terms of the Preferred Shares and the Warrant Shares); provided that no
increase in the aggregate amount of dividends or distributions on Common Stock shall be
permitted as a result of any dividends or distributions paid in shares of Common Stock, any stock
sphit or any similar transaction or (B) pay aggregate dividends or distributions on capital stock or
other equity securities of any kind of any Company Subsidiary that is in excess of 103% of the
aggregate dividends and distributions paid for the immediately prior fiscal year (other than in the
case of this clause (B), (1) regular dividends on shares of preferred stock in accordance with the
terms thereof and which are permitted under the terms of the Preferred Shares and the Warrant
Shares, (2) dividends or distributions by any wholly-owned Company Subsidiary, (3) dividends
or distributions by any Company Subsidiary required pursuant to binding contractual agre ements
entered into prior to November 17, 2008) or (4) dividends or distributions on newly issued shares
of capital stock for cash or other property.

{c) Prior to the carlier of (x) the tenth anniversary of the Closing Date and (y) the date
on which all of the Preferred Shares and Warrant Shares have been redeemed in whole or the
Investor has transferred all of the Preferred Shares and Warrant Shares to third parties which are
not Affihates of the Investor, neither the Company nor any Company Subsidiary shall, without
the consent of the Investor, redeem, purchase or acquire any shares of Common Stock or other
capital stock or other equity securities of any kind of the Company or any Company Subsidiary.
or any trust preferred securities 1ssued by the Company or any Affiliate of the Company. other
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than (i) redemptions, purchases or other acquisitions of the Preferred Shares and Warrant Shares.
(1) in connection with the administration of any employee benefit plan in the ordinary course of
business and consistent with past practice, (111) the acquisition by the Company or any of the
Company Subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial
ownership of any other persons (other than the Company or any other Company Subsidiary),
imcluding as trustees or custodians, (iv) the exchange or conversion of Junior Stock for or into
other Junior Stock or of Parity Stock or trust preferred securities for or into other Parity Stock
(with the same or lesser aggregate liquidation amount) or Junior Stock, in each case set forth in
this clause (1v), solely to the extent required pursuant to binding contractual agreements entered
into prior to the Signing Date or any subsequent agreement for the accelerated exercise,
settlement or exchange thereof for Common Stock (clauses (11) and (111), collectively, the
“Permitted Repurchases™), (v) redemptions of securities held by the Company or any wholly-
owned Company Subsidiary or (vi} redemptions, purchases or other acquisitions of capital stock
or other equity securities of any kind of any Company Subsidiary required pursuant to binding
contractual agreements entered into prior to November 7. 2008.

{d) Until such time as the Investor ceases to own any Preferred Shares or Warrant
Shares, the Company shall not repurchase any Preferred Shares or Warrant Shares from any
holder thereof, whether by means of open market purchase, negotiated transaction, or otherwise,
other than Permitted Repurchases, unless it offers to repurchase a ratable portion of the Preferred
Shares or Warrant Shares, as the case may be, then held by the Investor on the same terms and
conditions.

(e} During the period beginning on the tenth anmiversary of the Closing and ending
on the date on which all of the Preferred Shares and Warrant Shares have been redeemed 1n
whole or the Investor has transferred all of the Preferred Sharcs and Warrant Shares to third
partics which are not Affihates of the Investor, neither the Company nor any Company
Subsidiary shall, without the consent of the Investor, (1) declare or pay any dividend or make any
distribution on capital stock or other equity securities of any kind of the Company or any
Company Subsidiary; or (11) redeem, purchase or acquire any shares of Common Stock or other
capital stock or other equity securities of any kind of the Company or any Company Subsidiary.
or any trust preferred securities i1ssued by the Company or any Affiliate of the Company, other
than (A) redemptions, purchases or other acquisitions of the Preferred Shares and Warrant
Shares, (B) regular dividends on shares of preferred stock in accordance with the terms thereof
and which are permitted under the terms of the Preferred Shares and the Warrant Shares, or (C)
dividends or distributions by any wholly-owned Company Subsidiary.

(H “Junior Stock” means Common Stock and any other class or series of stock of the
Company the terms of which expressly provide that # ranks junior to the Preferred Shares as 1o
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Company.
“Parity Stock " means any class or series of stock of the Company the terms of which do not
expressly provide that such class or series will rank senior or junior to the Preferred Shares as to
dividend rights and/or as to rights on hiquidation, dissolution or winding up of the Company (in
cach case without regard to whether dividends accrue cumulatively or non-cumulatively).
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4.8 Executive Compensation. Until such time as the Investor ccases to own any debt
or equity securities of the Company acquired pursuant to this Agreement or the Warrant, the
Company shall take all necessary action to ensure that 1ts Benefit Plans with respect to its Senior
Executive Officers comply in all respects with Section 111(b) of the EESA as implemented by
any guidance or regulation thereunder that has been issued and is in effect as of the Closing Date.
and shall not adopt any new Benefit Plan with respect to 1ts Senior Executive Officers that does
not comply therewith. “Senior Executive Officers” means the Company's "senior executive
officers” as defined in subsection 111(b)(3) of the EESA and regulations issued thereunder,
including the rules set forth in 31 C.F.R. Part 30.

4.9 Related Party Transactions. Until such ime as the Investor ceases to own any
Purchased Securities or Warrant Shares, the Company and the Company Subsidiaries shall not
enter into transactions with Affiliates or related persons (within the meaning of ltem 404 under
the SEC’s Regulation S-K) unless (1) such transactions are on terms no less favorable to the
Company and the Company Subsidiaries than could be obtained from an unaffihated third party.
and (1) have been approved by the audit commuttee of the Board of Directors or comparable
body of independent directors of the Company.

410 Bank and Thrift Holding Company Status. If the Company is a Bank Holding
Company or a Savings and Loan Holding Company on the Signing Date, then the Company shall
maintain its status as a Bank Holding Company or Savings and Loan Holding Company. as the
case may be, for as long as the Investor owns any Purchased Securities or Warrant Shares. The
Company shall redeem all Purchased Securities and Warrant Shares held by the Investor prior to
terminating 1ts status as a Bank Holding Company or Savings and Loan Holding Company. as
apphicable. “Bank Holding Company ™ means a company registered as such with the Board of
Governors of the Federal Reserve System (the “Federal Reserve™) pursuant to 12 U.S.C. §1842
and the regulations of the Federal Reserve promulgated thereunder. “Savings and Loan Flolding
Company " means a company registered as such with the Office of Thrift Supervision pursuant to
12 U.5.C.§1467(a) and the regulations of the Office of Thrift Supervision promulgated
therecunder.

4.11  Predominantly Financial. For as long as the Investor owns any Purchased
Securities or Warrant Shares, the Company, to the extent it is not itself an insured depository
institution, agrees to remain predominantly engaged in financial activities. A company is
predominantly engaged n financial activities if the annual gross revenues derived by the
company and all subsidiaries of the company (excluding revenues derived from subsidiary
depository institutions), on a consolidated basis, from engaging in activities that are financial in
nature or are incidental to a financial activity under subsection (k) of Section 4 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1843(k)) represent at least 85 percent of the
consolidated annual gross revenues of the company.

Article V
Miscellaneous
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(a) by either the Investor or the Company if the Closing shall not have occurred by
the 30" calendar day following the Signing Date; provided, however, that in the event the
Closing has not occurred by such 30" calendar day, the parties will consult in good faith to
determine whether to extend the term of this Agreement, 1t being understood that the parties shall
be required to consult only until the fifth day after such 30" calendar day and not be under any
obligation to extend the term of this Agreement thereafter; provided, further, that the right to
terminate this Agreement under this Section 5.1(a) shall not be available 10 any party whose
breach of any representation or warranty or failure to perform any obligation under this
Agreement shall have caused or resulted in the failure of the Closing to occur on or prior to such
date: or

(b) by cither the Investor or the Company n the event that any Governmental Entity
shall have i1ssued an order, decree or ruling or taken any other action restraining, enjoining or
otherwise prohibiting the transactions contemplated by this Agreement and such order, decree,
ruling or other action shall have become final and nonappealable: or

(c) by the mutual written consent of the Investor and the Company.

In the event of termination of this Agreement as provided in this Section 5.1, this Agreement
shall forthwith become void and there shall be no hability on the part of either party hereto
except that nothing herein shall relieve either party from hability for any breach of this
Agreement.

5.2 Survival of Representations and Warranties. All covenants and agreements, other
than those which by their terms apply in whole or in part after the Closmg. shall terminate as of
the Closing. The representations and warranties of the Company made herein or in any
certificates dehivered in connection with the Closing shall survive the Closimg without IImintation.

5.3 Amendment. No amendment of any provision of this Agreement will be effective
unless made m writing and signed by an officer or a duly authornized representative of each party;
provided that the Investor may umiaterally amend any provision of this Agreement to the extent
required to comply with any changes after the Signing Date v applicable federal statutes. No
fatlure or delay by any party n exercising any right, power or privilege hereunder shall operate
as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further
exercise of any other right, power or privilege. The nights and remedies herein provided shall be
cumulative of any rights or remedies provided by law.

5.4 Waiver of Conditions. The conditions to each party’s obligation to consummate
the Purchase are for the sole benefit of such party and may be waived by such party in whole or
in part to the extent permitted by applicable law. No waiver will be effective unless itisin a
writing signed by a duly authorized officer of the waiving party that makes express reference to
the provision or provisions subject to such waiver.

5.5 Governing Law: Submission to Jurisdiction, Etc. This Agreement will be
governed by and construed in accordance with the federal Iaw of the United States if and to

2330
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the extent such law is applicable, and otherwise in accordance with the laws of the State of
New York applicable to contracts made and to be performed entirely within such State.
Each of the parties hereto agrees (a) to submit to the exclusive jurisdiction and venue of the
United States District Court for the District of Columbia and the United States Court of
Federal Claims for any and all civil actions, suits or proceedings arising out of or relating
to this Agreement or the Warrant or the transactions contemplated hereby or thereby, and
(b) that notice may be served upon (i) the Company at the address and in the manner set
forth for notices to the Company in Section 5.6 and (ii) the Investor in accordance with
federal law. To the extent permitted by applicable law, each of the parties hereto hereby
unconditionally waives trial by jury in any civil legal action or proceeding relating to this
Agreement or the Warrant or the transactions contemplated hereby or thereby.

5.6 Notices. Any notice, request, instruction or other document to be given hercunder
by any panly to the other will be in writing and will be deemed to have been duly given (a) on the
date of dehvery if dehvered personally, or by facsimile, upon confirmation of receipt, or (b) on
the second business day following the date of dispatch if delivered by a recognized next day
pursuant to such other mnstruction as may be designated n writing by the Company to the
Investor. All notices to the Investor shall be delivered as set forth below, or pursuant 1o such
other mstructions as may be designated in writing by the Investor to the Company.

I to the Investor:

United States Department of the Treasury

1500 Pennsylvania Avenue, NW, Room 2312

Washington, D.C. 20220

Attention: Assistant General Counscl (Banking and Finance)
Facsimile: (202) 622-1974

5.7 Definitions

{a) When a reference 1s made in this Agreement to a subsidiary of a person, the term
“subsidiary” means any corporation, partnership, joint venture, limited hability company or other
entity (x) of which such person or a subsidiary of such person is a general partner or (y) of which
a majority of the voting securities or other voting interests, or a majority of the securities or other
interests of which having by their terms ordinary voting power to elect a majority of the board of
directors or persons performing similar functions with respect to such entity, is directly or
indirectly owned by such person and/or one or more subsidiaries thereof.

(b) The term “Affiliate” means, with respect to any person, any person directly or
indirectly controlling, controlled by or under common control with, such other person. For
purposes of this definition. “control” (including, with correlative meanings, the terms “conrolled
by and “under common control with”) when used with respect to any person, means the
possession. directly or indirectly, of the power to cause the direction of management and/or
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policies of such person, whether through the ownership of voting securities by contract or
otherwise.

(c) The terms “knowledge of the Company” or “Company s knowledge” mean the
actual knowledge after reasonable and due inquiry of the “officers™ (as such term is defined in
Rule 3b-2 under the Exchange Act, but excluding any Vice President or Secretary) of the
Company.

5.8 Assignment. Neither this Agreement nor any right, remedy, obligation nor
liability ansing hereunder or by reason hereof shall be assignable by any party hereto without the
prior written consent of the other party, and any attempt to assign any right, remedy, obligation
or hability hereunder without such consent shall be void, except (a) an assignment, in the case of
a merger, consolidation, statutory share exchange or similar transaction that requires the approval
of the Company’s stockholders (a *“Business Combination’) where such party is not the surviving
entity, or a sale of substantially all of its assets, to the entity which 1s the survivor of such
Business Combination or the purchaser in such sale and (b) as provided n Sections 3.5 and 4.5,

5.9 Severability. If any provision of this Agreement or the Warrant, or the application
thereof to any person or circumstance, is determined by a court of competent junisdiction to be
invalid, void or unenforceable, the remaning provisions hereof, or the application of such
provision (o persons or circumstances other than those as to which 1t has been held invalid or
unenforceable, will remain in full force and effect and shall in no way be affected, impaired or
invalidated thereby, so long as the economic or legal substance of the transactions contemplated
hereby is not affected in any manner maternially adverse to any party. Upon such determination,
the parties shall negotiate in good faith n an effort to agree upon a suntable and equitable
substitute provision to effect the original mtent of the partics.

5.0 No Third Party Beneficiaries. Nothing contamed i this Agreement, expressed or
imphied, 1s intended to confer upon any person or entity other than the Company and the Investor
any benefit, right or remedies, except that the provisions of Scction 4.5 shall inure to the benefit
ol the persons referred to i that Section.
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ANNEX A

FORM OF CERTIFICATE OF DESIGNATIONS FOR PREFERRED STOCK

[SEE ATTACHED]
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ANNEX A
FORM OF [CERTIFICATE OF DESIGNATIONS]
OF
FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES |fe]
OF
o]

[Insert name of Issuer], a |corporation/bank/banking association] organized and existing
under the laws of the |[Insert jurisdiction of organization] (the “Issuer™). m accordance with the
provisions of Section|s] | @] of the [Insert applicable statute] thereof. does hereby certify:

The board of directors of the Issuer (the “Board of Directors™) or an applicable commitiee
of the Board of Directors, in accordance with the [Jcertificate of incorporatiowarticles of
association} and bylaws] of the Issuer and applicable law, adopted the following resolution on

[e] creating a series of |e] shares of Preferred Stock of the Issuer designated as “Fixed Rate
Cumulative Perpetual Preferred Stock, Series o]

RESOLVED. that pursuant to the provisions of the [Jceruficate of incorporation/artcles
of association] and the bylaws] of the Issuer and applicable law. a senes of Preferred Stock. par
value ${e] per share, of the Issuer be and hereby 15 created. and that the designation and number
of shares of such series, and the voting and other powers. preferences and relanve, partcipaung,
optional or other rights, and the gualifications. hmitations and restrictions thereof, of the shares
of such senes, are as follows:

Part 1. Designation and Number of Shares. There 1s hereby created out of the authorized
and unissued shares of preferred stock of the Issuer a senes of preferred stock designated as the
“Fixed Rate Cumulative Perpetual Preferred Stock, Series {#]” (the “Designated Preferred
Stock™). The authorized number of shares of Designated Preferred Stock shall be [e}.

Part 2. Standard Provisions. The Standard Provisions contained 1n Schedule A attached
hereto are incorporated herein by reference in their entirety and shall be deemed to be a part of
this [Certificate of Designations] to the same extent as if such provisions had been set forth in
full herein.

Part. 3. Definitions. The following terms are used in this [Certificate of Designations]
{includmg the Standard Provisions in Schedule A hereto) as defined below:

(a) “Common Stock™ means the common stock, par valuc ${e] per share, of the
Issuer.

(b) “Dividend Payment Date™ means February 15, May 15, August 15 and November
15 of each vear.
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(c) “Junior Stock™ means the Common Stock, [{nsert titles of any existing Jurnior
Stock] and any other class or series of stock of the Issuer the terms of which expressly provide
that 1t ranks junior to Designated Preferred Stock as to dividend nights and/or as to rights on
ligmdation, dissolution or winding up of the Issuer.

(d) “Liquidation Amount” means $]1.000]" per share of Designated Preferred Stock.

(e) “Minimum Amount” means $|/nsert § amount equal to 25% of the aggregate
value of the Designated Preferred Stock issued on the Original Issue Dare].

(H “Parity Stock™ means any class or series of stock of the Issuer (other than
Designated Preferred Stock) the terms of which do not expressly provide that such class or series
will rank sentor or junior to Designated Preferred Stock as to dividend nights and/or as to rights
on hqudation, dissolution or winding up of the Issuer (in each case without regard to whether
dividends accrue cumulatively or non-cumulatively). Without imiting the foregomg, Parny
Stock shall include the Issuer’s [Insert title(s) of existing classes or series of Parity Stock].

(g) “Signing Date” means |fnsert date of applicable securities purchase agreement}.

Part. 4. Certain Voung Matters. [To be inserted if the Charter provides for voting in
proporiion to liguidation preferences: Whether the vote or consent of the holders of a plurality,
majority or other portion of the shares of Designated Preferred Stock and any Voting Panity
Stock has been cast or given on any matter on which the holders of shares of Designated
Preferred Stock are entitled to vote shall be determined by the Issuer by reference to the specified
hquidation amount of the shares voted or covered by the consent as if the Issuer were hquidated
on the record date for such vote or consent, if any, or, in the absence of a record date. on the date
for such vote or consent. For purposes of determining the voting nights of the holders of
Designated Preferred Stock under Section 7 of the Standard Provisions forming part of this
[Certificate of Designauons], cach holder will be entitled to one vote for cach $1,000 of
hquidation preference to which such holder’s shares are entitled.} |70 be inserted if the Charter
does not provide for voting in proportion o liguidation preferences: Holders of shares of
Designated Preferred Stock will be entitled to one vote for cach such share on any matter on
which holders of Designated Preferred Stock are entitled to vote, including any action by wrnitien
consent.]

[Remainder of Page Intentionally Left Blank]

H Issuer desires to 1ssue shares with a higher dollar amount hiquidation preference, hquidation preference
references will be modified accordingly. In such case (in accordance with Section 4.6 of the Securities
Purchase Agreement), the 1ssuer will be required to enter into a deposit agreement

o
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IN WITNESS WHEREOF, [Insert name of Issuer] has caused this [Certificate of
Designations] to be signed by [e], its [e], this [e] day of [e].

[insert name of Issuer}
By:

Name:
Title:
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Schedule A

STANDARD PROVISIONS

Section I. General Matters. Each share of Designated Preferred Stock shall be identical
in all respects to every other share of Designated Preferred Stock. The Designated Preferred
Stock shall be perpetual, subject to the provisions of Section 5 of these Standard Provisions that
form a part of the Certificate of Designations. The Designated Preferred Stock shall rank equally
with Parity Stock and shall rank senior to Junior Stock with respect to the payment of dividends
and the distribution of assets in the event of any dissolution, hiquidation or winding up of the
Issuer.

Section 2. Standard Defimtions. As used herein with respect to Designated Preferred

Stock:

(a) “Apphicable Dividend Rate™ means (1) during the period from the Onginal Issue
Date to, but excluding, the first day of the first Dividend Period commencing on or after the fifth
anniversary of the Original Issue Date, 5% per annum and (1) from and after the first day of the
{irst Dividend Period commencing on or after the fifth anniversary of the Onigimal Issue Date,
9% per annum.

(b} “Appropriate Federal Banking Agency” means the “appropriate Federal banking
agency” with respect to the Issuer as defined in Section 3(q) of the Federal Deposit Insurance
Act {12 US.C Section 1813(q)), or any successor provision.

{c) “Business Combmation™ means a merger, consohdation, statutory share
exchange or similar transaction that requires the approval of the Issuer’s stockholders.

(d) “Business Day"” means any day except Saturday, Sunday and any day on which
banking institutions n the State of New York generally arc authorized or required by law or
other governmental actions to close.

() “Bylaws™ means the bylaws of the Issuer, as they may be amended from time to
time.
(H “Certificate of Designations” means the Certificate of Designations or comparable

imstrument relating to the Designated Preferred Stock, of which these Standard Provisions form a
part, as it may be amended from time to time.

(g) “Charter” means the Issuer’s certificate or articles of incorporation, articles of
association, or similar orgamzational document.

(h) “Dividend Period” has the meaning set forth in Section 3(a).

(1) “Dividend Record Date™ has the meaning set forth in Section 3(a).
) “Liguidation Preference” has the meaning set forth in Section 4(a).
A-1
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(k) “Qriginal Issue Date’ means the date on which shares of Designated Preferred
Stock are first 1ssued.

(hH “Preferred Director” has the meanming set forth in Section 7(b).

(m)  “Preferred Stock™ means any and all series of preferred stock of the Issuer,
including the Designated Preferred Stock.

(n) “Qualified Equity Offering” means the sale and 1ssuance for cash by the Issuer to
persons other than the Issuer or any of its subsidiaries after the Origmal Issue Date of shares of
perpetual Preferred Stock, Common Stock or any combination of such stock, that, in cach case,
qualify as and may be included in Tier 1 capital of the Issuer at the time of issuance under the
apphcable risk-based capital guidelines of the Issuer’s Appropnate Federal Banking Agency
(other than any such sales and 1ssuances madce pursuant to agreements or arrangements entered
into, or pursuant to financing plans which were publicly announced. on or prior to November 17,
2008).

(0) “Standard Provisions” mecan these Standard Provisions that form a part of the
Certificate of Designations relating to the Designated Preferred Stock.

(p) “Successor Preferred Stock™ has the meaning set forth in Section S(a).

%

() “Voting Parity Stock™ means, with regard to any matter as to which the holders of
Designated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b) of these
Standard Provisions that form a part of the Certificate of Designations. any and all series of
Parity Stock upon which like voting rnights have been conferred and are exercisable with respect
to such matter.

Section 3. Dividends.

{a) Rate. Holders of Designated Preferred Stock shall be enuitled to recerve, on cach
share of Designated Preferred Stock 1f, as and when declared by the Board of Directors or any
duly authorized committee of the Board of Directors, but only out of assets legally available
therefor, cumulative cash dividends with respect to cach Dividend Penod (as defined below) at a
rate per annum equal to the Applicable Dividend Rate on (1) the Liquidation Amount per share of
Designated Preferred Stock and (i1) the amount of accrued and unpaid dividends for any prior
Dividend Period on such share of Designated Preferred Stock, 1f any. Such dividends shall begin
to accrue and be cumulative from the Original Issue Date, shall compound on each subsequent
Dividend Payment Datce {i.e., no dividends shall accrue on other dividends unless and until the
first Dividend Payment Date for such other dividends has passed without such other dividends
having been paid on such date) and shall be payable quarterly v arrears on cach Dividend
Payment Date, commencing with the first such Dividend Payment Date to occur at feast 20
calendar days afier the Original Issue Date. In the event that any Dividend Payment Date would
otherwise fall on a day that 1s not a Business Day, the dividend payment due on that date will be
postponed to the next day that 1s a Business Day and no addional dividends will accrue as a
result of that postponement. The period from and including any Dividend Payment Date to, but
excluding. the next Dividend Payment Date is a “Dividend Period”, provided that the itz al
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Dividend Period shall be the period from and including the Onginal Issue Date to, but excluding,
the next Dividend Payment Date.

Dividends that are payable on Designated Preferred Stock in respect of any Dividend
Period shall be computed on the basis of a 360-day year consisting of twelve 30-day months. The
amount of dividends payable on Designated Preferred Stock on any date prior to the end of a
Dividend Period, and for the initial Dividend Period, shall be computed on the basis of a 360-day
year consisting of twelve 30-day months, and actual days clapsed over a 30-day month.

Dividends that are payable on Designated Preferred Stock on any Dividend Payment Date
will be payable to holders of record of Designated Preferred Stock as they appear on the stock
register of the Issuer on the applicable record date, which shall be the 15th calendar day
immediately preceding such Dividend Payment Date or such other record date fixed by the
Board of Directors or any duly authorized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior to such Dividend Payment Date (cach, a “Dividend Record
Date™). Any such day that is a Dividend Record Date shall be a Dividend Record Date whether
or not such day 1s a Business Day.

Holders of Designated Preferred Stock shall not be entitled to any dividends, whether
pavable in cash, securities or other property, other than dividends (if any) declared and payable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of
the Certificate of Designations).

(b) Priority of Dividends So long as any share of Designated Preferred Stock
remains outstanding, no dividend or distnbution shall be declared or paid on the Common Stock
or any other shares of Junior Stock (other than dividends payable solely in shares of Common
Stock) or Parity Stock, subject to the immediately following paragraph in the casc of Parity
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly .
purchased, redeemed or otherwise acquired for consideration by the Issuer or any of 1ts
subsidiaries unless all accrued and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (including, if applicable as provided in Scction 3(a) above,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been or
are contemporaneously declared and paid in full (or have been declared and a sum sufficient for
the payment thereof has been set aside for the benefit of the holders of shares of Designated
Preferred Stock on the applicable record date). The foregoing limitation shall not apply to (1)
redemptions, purchases or other acquisitions of shares of Common Stock or other Junior Stock n
connection with the administration of any employee benefit plan in the ordinary course of
business and consistent with past practice; (i1) the acquisition by the Issuer or any of its
subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial ownership of
any other persons (other than the Issuer or any of its subsidiaries), including as trustees or
custodians: and (ii1) the exchange or conversion of Junior Stock for or into other Junior Stock or
of Parity Stock for or into other Parity Stock (with the same or lesser aggregate liquidation
amount) or Junior Stock, in each case. solely to the extent required pursuant to binding
contractual agreements entered into prior to the Signing Date or any subsequent agreement for
the accelerated exercise, settlement or exchange thereof for Common Stock.
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When dividends are not paid (or declared and a sum sufficient for payment thereof set
aside for the benefit of the holders thereof on the applicable record date) on any Dividend
Payment Date (or, in the case of Parity Stock having dividend payment dates different from the
Dividend Payment Dates, on a dividend payment date falling within a Dividend Period related to
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Designated Preferred Stock and all such Parity Stock and
payable on such Dividend Payment Date (or, in the case of Parity Stock having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling
within the Dividend Period related to such Dividend Payment Date) shall be declared pro rara so
that the respective amounts of such dividends declared shall bear the same ratio to each other as
all accrued and unpaid dividends per share on the shares of Designated Preferred Stock
(including, if applicable as provided in Section 3(a) above, dividends on such amount) and all
Party Stock payable on such Dividend Payment Date (or, in the case of Panty Stock having
dividend payment dates different from the Dividend Payment Dates, on a dividend payment date
falling within the Dividend Period related to such Dividend Payment Date) (subject to their
having been declared by the Board of Directors or a duly authonized commuttec of the Board of
Directors out of legally available funds and including, in the case of Parity Stock that bears
cumulative dividends, all accrued but unpaid dividends) bear to each other. If the Board of
Directors or a duly authorized committee of the Board of Directors determines not to pay any
dividend or a full dividend on a Dividend Payment Date, the Issucr will provide written notice to
the holders of Designated Preferred Stock prior to such Dividend Payment Date.

Subject to the foregoing, and not otherwise, such dividends (payable in cash, securities or
other property) as may be determined by the Board of Directors or any duly authorized
commutiee of the Board of Directors may be declared and paid on any sccuritics, including
Common Stock and other Junior Stock, from time to time out of any funds legally available for
such payment, and holders of Designated Preferred Stock shall not be entitled 1o participate in
any such dividends.

Section 4. Liguidation Rights.

(a) Voluntary or Involuntary Liquidation. In the event of any liqumidation, dissolution
or winding up of the affairs of the Issuer, whether voluntary or involuntary, holders of
Designated Preferred Stock shall be entitled to receive for each share of Designated Preferred
Stock, out of the assets of the Issuer or proceeds thereof (whether capital or surplus) available for
distribution to stockholders of the Issuer, subject to the rights of any creditors of the Issuer,
before any distribution of such assets or proceeds 1s made to or set aside for the holders of
Common Stock and any other stock of the Issuer ranking junior to Designated Preferred Stock as
to such distribution, payment in full in an amount equal to the sum of (1) the Liquidation Amount
per share and (11) the amount of any accrued and unpaid dividends (including, if applicable as
provided n Section 3(a) above, dividends on such amount), whether or not declared, to the date
of payment (such amounts collectively, the “Liquidation Preference”).

(b) Partial Payment. If in any distribution described in Section 4(a) above the assets
of the Issuer or proceeds thereof are not sufficient to pay in full the amounts payable with respect
1o all outstanding shares of Designated Preferred Stock and the corresponding amounts payable
with respect of any other stock of the Issuer ranking equally with Designated Preferred Stock as
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to such distribution, holders of Designated Preferred Stock and the holders of such other stock
shall share ratably in any such distribution in proportion to the full respective distributions to
which they are entitled.

(c) Residual Distributions. If the Liquidation Preference has been paid in full to all
holders of Designated Preferred Stock and the corresponding amounts payable with respect of
any other stock of the Issuer ranking equally with Designated Preferred Stock as to such
distribution has been paid in full, the holders of other stock of the Issuer shall be entitled to
receive all remaining assets of the Issuer (or proceeds thereof) according to their respective rights
and preferences.

(d) Merger, Consolidation and Sale of Assets Not Liquidation. For purposes of this
Section 4, the merger or consohidation of the Issuer with any other corporation or other entity,
imcluding a merger or consolidation in which the holders of Designated Preferred Stock receive
cash, securities or other property for their shares, or the sale, lease or exchange (for cash,
securities or other property) of all or substantially all of the assets of the Issuer, shall not
constitute a higuidation, dissolution or winding up of the Issuer.

Section 5. Redemption.

(a) Optional Redemption. Except as provided below, the Designated Preferred Stock
may not be redeemed prior to the first Dividend Payment Date falling on or after the third
anniversary of the Original Issue Date. On or after the first Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federal Banking Agency, may redeem, in whole or in part, at any
time and from time to time, out of funds legally available therefor, the shares of Designated
Preferred Stock at the time outstanding, upon notice given as provided in Section 5(¢) below, ata
redemption price equal to the sum of (1) the Liguidation Amount per share and (11) except as
otherwise provided below, any accrued and unpaid dividends (including, if applicable as
provided in Section 3(a) above, dividends on such amount) (regardless of whether any dividends
are actually declared) to, but excluding, the date fixed for redemption.

Notwithstanding the foregoing, prior to the first Dividend Payment Date falling on or
after the third anmiversary of the Original Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federal Banking Agency, may redeem, in whole or in part, at any
time and from time to time, the shares of Designated Preferred Stock at the time outstanding,
upon notice given as provided in Section 5(c) below, at a redemption price equal to the sum of (1)
the Liquidation Amount per share and (i1) except as otherwise provided below, any accrued and
unpatd dividends (including, if applicable as provided in Section 3(a) above, dividends on such
amount) (regardless of whether any dividends are actually declared) to, but excluding, the date
fixed for redemption; provided that (x) the Issuer (or any successor by Business Combination)
has recerved aggregate gross proceeds of not less than the Minimum Amount (plus the
“Minimum Amount” as defined in the relevant certificate of designations for cach other
outstanding series of preferred stock of such successor that was originally issued to the United
States Department of the Treasury (the “Successor Preferred Stock™) in connection with the
Troubled Asset Relief Program Capital Purchase Program) from one or more Qualified Equity
Offerings (including Qualified Equity Offerings of such successor), and (y) the aggregate
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redemption price of the Designated Preferred Stock (and any Successor Preferred Stock)
redeemed pursuant to this paragraph may not exceed the aggregate net cash proceeds received by
the Issuer (or any successor by Business Combination) from such Qualified Equity Offerings
(including Qualified Equity Offerings of such successor).

The redemption price for any shares of Designated Preferred Stock shall be payable on
the redemption date to the holder of such shares against surrender of the certificate(s) evidencing
such shares to the Issuer or its agent. Any declared but unpaid dividends payable on a
redemption date that occurs subsequent to the Dividend Record Date for a Dividend Period shall
not be paid to the holder entitled to receive the redemption price on the redemption date, but
rather shall be paid to the holder of record of the redeemed shares on such Dividend Record Date
relating to the Dividend Payment Date as provided in Section 3 above.

(b) No Sinking Fund. The Designated Preferred Stock will not be subject to any
mandatory redemption, sinking fund or other similar provisions. Holders of Designated Preferred
Stock will have no right to require redempution or repurchase of any shares of Designated
Preferred Stock.

{(c) Notice of Redemption. Notice of every redemption of shares of Designated
Preferred Stock shall be given by first class mail, postage prepaid, addressed to the holders of
record of the shares to be redeemed at their respective last addresses appearing on the books of
the Issuer. Such mailing shall be at Ieast 30 days and not more than 60 days before the date fixed
for redemption. Any notice maitled as provided in this Subsection shall be conclusively presumed
1o have been duly given, whether or not the holder receives such notice, but failure duly to give
such notice by mail, or any defect in such notice or i the maihing thereof, to any holder of shares
of Designated Preferred Stock designated for redemption shall not affect the vahdity of the
proceedings for the redemption of any other shares of Designated Preferred Stock.
Notwithstanding the foregoing, if shares of Designated Preferred Stock are 1ssued in book -entry
form through The Depository Trust Company or any other similar facility, notice of redemption
may be given 1o the holders of Designated Preferred Stock at such time and 1 any manner
permitied by such facility. Each notice of redemption given to a holder shall state: (1) the
redemption date; (2) the number of shares of Designated Preferred Stock to be redeemed and. if
less than all the shares held by such holder are to be redeemed. the number of such shares to be
redeemed from such holder; (3) the redemption price; and (4) the place or places where
certificates for such shares are to be surrendered for payment of the redemption price.

(d) Partial Redemption. In casc of any redemption of part of the shares of Designated
Preferred Stock at the time outstanding, the shares to be redeemed shall be sclected either pro
rata or n such other manner as the Board of Directors or a duly authorized commaittee thercof
may determine to be fair and equitable. Subject to the provisions hercof, the Board of Directors
or a duly authonized commuttee thereof shall have full power and authonty to prescribe the terms
and conditions upon which shares of Designated Preferred Stock shall be redeemed from time to
time. If fewer than all the shares represented by any certificate arc redeemed, a new certificate
shall be 1ssued representing the unredeemed shares without charge to the holder thereof.

(e) Effecuveness of Redempuion. If notice of redemption has been duly given and i
on or before the redemption date specified in the notice all funds necessary for the redemption
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have been deposited by the Issuer, n trust for the pro rata benefit of the holders of the shares
called for redemption, with a bank or trust company doing business in the Borough of
Manhattan, The City of New York, and having a capital and surplus of at least $500 million and
selected by the Board of Directors, so as to be and continue to be available solely therefor, then,
notwithstanding that any certificate for any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on
all shares so called for redemption, all shares so called for redemption shall no longer be deemcd
outstanding and all rights with respect to such shares shall forthwith on such redemption date
cease and terminate, except only the right of the holders thereof to receive the amount payable on
such redemption from such bank or trust company, without interest. Any funds unclaimed at the
end of three years from the redemption date shall, to the extent permitted by law, be released to
the Issuer, after which time the holders of the shares so called for redemption shall look only to
the Issuer for payment of the redemption price of such shares.

(H Status of Redeemed Shares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwise acquired by the Issuer shall revert to authorized but unissued
shares of Preferred Stock (provided that any such cancelled shares of Designated Preferred Stock
may be reissued only as shares of any series of Preferred Stock other than Designated Preferred
Stock).

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no right

to exchange or convert such shares into any other securities.
Section 7. Voung Rights.

{a) General. The holders of Designated Preferred Stock shall not have any voting
rights except as set forth below or as otherwise from time to ume required by law.

{(b) Preferred Stock Directors. Whenever, at any time or imes, dividends payable on
the shares of Designated Preferred Stock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether or not consecutive, the authorized number of directors of the
Issuer shall automatically be increased by two and the holders of the Designated Preferred Stock
shall have the night, with holders of shares of any one or more other classes or series of 'V oting
Parity Stock outstanding at the time, voting together as a class, to clect two directors (hereinafter
the "Preferred Directors " and each a “Preferred Director ) to fill such newly created
directorships at the Issuer’s next annual meeting of stockholders (or at a special meeting called
for that purpose prior to such next annual meeting) and at each subsequent annual meeting of
stockholders until all accrued and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (including, if applicable as provided in Section 3(a) above,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been
declared and paid in full at which time such right shall terminate with respect to the Designated
Preferred Stock, except as herein or by law expressly provided, subject to revesting in the event
of each and every subsequent default of the character above mentioned; provided that it shall be
a qualification for clection for any Preferred Director that the election of such Preferred Director
shall not cause the Issuer to violate any corporate governance requirements of any securitics
exchange or other trading facility on which securities of the Issuer may then be listed or traded
that fisted or traded companies must have a majority of independent directors. Upon any

A-T
0953300021 TST5-NYO2 2690860 10



termination of the right of the holders of shares of Designated Preferred Stock and Voung Parity
Stock as a class to vote for directors as provided above, the Preferred Directors shall cease 1o be
qualified as directors, the term of office of all Preferred Directors then in office shall terminate
immediately and the authorized number of directors shall be reduced by the number of Preferred
Directors elected pursuant hereto. Any Preferred Director may be removed at any time, with or
without cause, and any vacancy created thereby may be filled, only by the affirmative vote of the
holders a majority of the shares of Designated Preferred Stock at the time outstanding voting
separately as a class together with the holders of shares of Voting Parity Stock, to the extent the
voting rights of such holders described above are then exercisable. If the office of any Preferred
Director becomes vacant for any reason other than removal from office as aforesaid, the
remaining Preferred Director may choose a successor who shall hold office for the unexpired
term in respect of which such vacancy occurred.

(©) Class Voting Rights as to Particular Matters. So long as any shares of Designated
Preferred Stock are outstanding, in addition to any other vote or consent of stockholders required
by law or by the Charter, the vote or consent of the holders of at least 66 2/3% of the shares of
Designated Preferred Stock at the time outstanding, voting as a separate class, given in person or
by proxy, either in writing without a mecting or by vote at any meeting called for the purpose,
shall be necessary for effecting or vahdating:

(1) Authonization of Sentor Stock. Any amendment or alteration of the
Certificate of Designations for the Designated Preferred Stock or the Charter to authorize
or create or increase the authonzed amount of, or any 1ssuance of, any shares of, or any
securiies convertible into or exchangeable or exercisable for shares of, any class or serics
of capnal stock of the Issuer ranking senior to Designated Preferred Stock with respect to
either or both the payment of dividends and/or the distribution of asscts on any
liguidation, dissolution or winding up of the Issuer:

(i) Amendment of Designated Preferred Stock. Any amendment, alteration
or repeal of any provision of the Certificate of Designations for the Designated Preferred
Stock or the Charter (including, unless no vote on such merger or consohdation is
required by Section 7(c)(111) below, any amendment, alteration or repeal by means of a
merger. consolidation or otherwise) so as to adversely affect the nights, preferences,
privileges or voting powers of the Designated Preferred Stock; or

(1)  Share Exchanges, Reclassifications, Mergers and Consolidations. Any
consummation of a binding share exchange or reclassification mvolving the Designated
Preferred Stock, or of a merger or consolidation of the Issuer with another corporation or
other entity, unless in each case (x) the shares of Designated Preferred Stock remain
outstanding or, in the case of any such merger or consolidation with respect to which the
Issuer 1s not the surviving or resulting entity, are converted into or exchanged for
preference securities of the surviving or resulting entity or its ultimate parent, and (y)
such shares remamning outstanding or such preference secunities, as the case may be, have
such rights, preferences, privileges and voting powers, and limitations and restrictions
thercof, taken as a whole, as are not matenally less favorable to the holders thereof than
the rights, preferences, privileges and voting powers, and limitations and restrictions
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thereof, of Designated Preferred Stock immediately prior to such consummation, taken as
a whole;

provided, however, that for all purposes of this Section 7(¢), any increase in the amount of the
authorized Preferred Stock, including any increase n the authorized amount of Designated
Preferred Stock necessary to satisfy preemptive or similar nghts granted by the Issuer to other
persons prior to the Signing Date, or the creation and issuance, or an increase in the authorized or
issued amount. whether pursuant to preemptive or similar rights or otherwise, of any other series
of Preferred Stock, or any securnities convertible mto or exchangeable or exercisable for any other
series of Preferred Stock, ranking equally with and/or jumior to Designated Preferred Stock with
respect to the payment of dividends (whether such dividends are cumulative or non-cumulative)
and the distribution of assets upon hiquidation, dissolution or winding up of the Issuer will not be
deemed to adversely affect the nghts, preferences, privileges or voting powers, and shall not
require the affirmative vote or consent of, the holders of outstanding shares of the Designated
Preferred Stock.

(d) Changes after Provision for Redemption. No vote or consent of the holders of
Designated Preferred Stock shall be required pursuant to Section 7(c) above if, at or prior to the
ume when any such vote or consent would otherwise be required pursuant to such Section, all
outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
been called for redemption upon proper notice and sufficient funds shall have been deposited in
trust for such redemption, in each case pursuant to Section 5 above.

(e) Procedures for Vouing and Consents. The rules and procedures for calling and
conducting any meeting of the holders of Designated Preferred Stock (including. without
limitation, the fixing of a record date in connection therewith). the solicitation and usc of proxics
at such a meetung, the obtaining of written consents and any other aspect or matter with regard to
such a meeting or such consents shall be governed by any rules of the Board of Directors or any
duly authorized committee of the Board of Directors, in 1ts discretion, may adopt from time to
time, which rules and procedures shall conform to the requirements of the Charter, the By laws,
and applicable law and the rules of any national securities exchange or other trading facility on
which Designated Preferred Stock 1s listed or traded at the time.

Section 8. Record Holders. To the fullest extent permitted by applicable law, the Issuer
and the transfer agent for Designated Preferred Stock may deem and treat the record holder of
any share of Designated Preferred Stock as the true and lawful owner thereof for all purposes,
and neither the Issuer nor such transfer agent shall be affected by any notice to the contrary.

Section 9. Notices. All notices or communications n respect of Designated Preferred
Stock shall be sufficiently given if given in writing and delivered in person or by first class mail,
postage prepaid, or if given in such other manner as may be permitted in this Certificate of
Designations, in the Charter or Bylaws or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Stock are 1ssued in book-entry form through The Depository
Trust Company or any similar facility, such notices may be given to the holders of Designated
Preferred Stock i any manner permitted by such facility.
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Section 10. No Preemptive Rights. No share of Designated Preferred Stock shall have
any rights of preemption whatsoever as to any securities of the Issuer, or any warrants, rights or
options 1ssued or granted with respect thereto, regardless of how such securities, or such
warrants, rights or options, may be designated, issued or granted.

Section 11. Replacement Certificates. The Issuer shall replace any mutilated certi ficate at
the holder’s expense upon surrender of that certificate to the Issuer. The Issuer shall replace
certificates that become destroyed, stolen or lost at the holder’s expense upon delivery to the
Issuer of reasonably satisfactory evidence that the certificate has been destroyed, stolen or lost,
together with any indemnity that may be reasonably required by the Issuer.

Scction 12, Other Rights. The shares of Designated Preferred Stock shall not have any
rights, preferences, privileges or voting powers or relative, participating, optional or other special
rights, or quahfications, limitations or restrictions thercof. other than as set forth heremn or n the
Charter or as provided by apphicable law.

O95331-0007-1 1 515-NY07 269086010



ANNEX B
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FOR WARRANT PREFERRED STOCK

[SEE ATTACHED]
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ANNEX B
FORM OF [CERTIFICATE OF DESIGNATIONS]
OF
FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES [e]
OF
o]

[Insert name of Issuer], a |corporation/bank/banking association] organized and existing
under the laws of the [Unsert jurisdiction of organization] (the “Issuer™). in accordance with the
provisions of Section|s] [@] of the {Insert applicable statute] thercof, does hereby certify:

The board of directors of the Issuer (the “Board of Directors™) or an apphicable cormmittee
of the Board of Directors, in accordance with the [{certificate of imcorporation/articles of
association] and bylaws] of the Issuer and applicable law, adopted the following resolution on

[e] creating a scries of |e] shares of Preferred Stock of the Issuer designated as “Fixed Rate
Cumulative Perpetual Preferred Stock, Series [e]”.

RESOLVED, that pursuant to the provisions of the [|certificate of incorporation/articles
of assoctation] and the bylaws] of the Issuer and applicable law, a series of Preferred Stock. par
value S|e] per share. of the Issuer be and hereby is created, and that the designation and number
of shares of such series, and the voting and other powers, preferences and relative, participaing.
optional or other rights. and the qualifications, limitations and restrictions thereof, of the shares
of such senes, are as follows:

Part 1. Designation and Number of Shares. There is hereby created out of the authornized
and unissued shares of preferred stock of the Issuer a series of preferred stock designated as the
“Fixed Rate Cumulative Perpetual Preferred Stock, Series je}” (the “Designated Preferred
Stock™). The authorized number of shares of Designated Preferred Stock shall be [e].

Part 2. Standard Provisions. The Standard Provisions contained in Schedule A attached
hereto are incorporated herein by reference in their entirety and shall be deemed 1o be a part of
this [Certificate of Designations] to the same extent as if such provisions had been set forth in
full herein.

Part. 3. Definitions. The following terms are used in this [Certificate of Designations]
(including the Standard Provisions in Schedule A hereto) as defined below:

(a) “Common Stock”™ means the common stock, par value $|e] per share, of the
Issuer.

(b) “Dividend Payment Date” means February 15, May 15, August 15 and November
15 of each vear
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(c) “Junior Stock”™ means the Common Stock, [Insert titles of any existing Jurior
Stock] and any other class or series of stock of the Issuer the terms of which expressly provide
that 1t ranks junior to Designated Preferred Stock as to dividend rights and/or as to rights on
liquidation, dissolution or winding up of the Issuer.

(d) “Liquidation Amount” means $[1,000]" per share of Designated Preferred Stock.

(e) “Minimum Amount” means ${Insert § amount equal to 25% of the aggregate
value of the Designated Preferred Stock issued on the Original Issue Date].

(H) “Parity Stock™ means any class or series of stock of the Issuer (other than
Designated Preferred Stock) the terms of which do not expressly provide that such class or serics
will rank senior or junior to Designated Preferred Stock as to dividend rights and/or as to rights
on hquidation, dissolution or winding up of the Issuer (in cach case without regard to whether
dividends accrue cumulatively or non-cumulatively). Without imiting the foregoing, Parity
Stock shall include the Issuer’s UST Preferred Stock jand] {Insert title(s) of any other classes or
series of Parity Stock].

(g) “Signing Date” means [Insert date of applicable securities purchase agreement|.

{h) “UST Preferred Stock™ means the Issuer’s Fixed Rate Cumulative Perpetual
Preferred Stock, Series fe].

Part. 4. Certain Voting Matters. [To be inserted if the Charter provides for voting in
proportion to liquidation preferences: Whether the vote or consent of the holders of a plurality,
majority or other portion of the shares of Designated Preferred Stock and any Voting Parity
Stock has been cast or given on any matter on which the holders of shares of Designated
Preferred Stock are entitled to vote shall be determined by the Issuer by reference to the specified
liquidation amount of the shares voted or covered by the consent as if the Issuer were liguidated
on the record date for such vote or consent, if any, or, in the absence of a record date, on the date
for such vote or consent. For purposes of determining the vouing rights of the holders of
Designated Preferred Stock under Section 7 of the Standard Provisions forming part of this
[Certificate of Designations], each holder will be entitied to one vote for each $1,000 of
liquidation preference to which such holder’s shares are entitled.] [To be inserted if the Charter
does not provide for voting in proportion to liguidation preferences: Holders of shares of
Designated Preferred Stock will be entitled to one vote for cach such share on any matter on
which holders of Designated Preferred Stock are entitled to vote, including any action by written
consent.}

[Remainder of Page Intentionally Left Blank]

If Issuer desires 1o issue shares with a higher dollar amount liquidation preference, liquidation preference
references will be modified accordingly. In such case (in accordance with Section 4.6 of the Securities
Purchase Agreement), the issuer will be required to enter into a deposit agreement,

b
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IN WITNESS WHEREQF, [Insert name of Issuer] has caused this [Certificate of
Designations] to be signed by [e], its {e], this {e] day of |e].

HUnsert name of Issuer
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Schedule A

STANDARD PROVISIONS

Section 1. General Matters. Each share of Designated Preferred Stock shall be identical
in all respects to every other share of Designated Preferred Stock. The Designated Preferred
Stock shall be perpetual, subject to the provisions of Section 5 of these Standard Provisions that
form a part of the Certificate of Designations. The Designated Preferred Stock shall rank cqually
with Parity Stock and shall rank senior to Junior Stock with respect to the payment of dividends
and the distribution of assets 11 the event of any dissolution, hiquidation or winding up of the
Issuer.

Section 2. Standard Definitions. As used heremn with respect to Designated Preferred

Stock:

(a) “Appropriate Federal Banking Agency™ means the “appropriate Federal banking
ageney” with respect to the Issuer as defined in Section 3(q) of the Federal Deposit Insurance
Act (12 U.S.C. Section 1813(q)), or any successor provision.

{b) “Business Combination” means a merger, consohidation, statutory share
cxchange or similar transaction that requires the approval of the Issuer’s stockholders.

(c) “Business Day” means any day except Saturday. Sunday and any day on which

banking mstitutions mn the State of New York generally are authonized or required by law or
other governmental actions to closc.

(d) “Bylaws™ means the bylaws of the Issuer, as they may be amended from tirme 1o
time.
(€) “Certificate of Designations”™ means the Certificate of Designations or comparable

instrument relating to the Designated Preferred Stock. of which these Standard Provisions form a
part, as 1t may be amended from time to tme.

(H “Charter” means the Issuer’s certificate or articles of incorporation, articles of
association, or similar organizational document.

{g) “Dividend Pertod” has the meaning sct forth i Section 3(a).

(h) “Dividend Record Date™ has the meaming sct forth in Section 3(a).

{1) “Liguidation Preference” has the meanming set forth in Section 4(a).

m “Original Issue Date” means the date on which shares of Designated Preferred
Stock are first issued.

(k) “Preferred Director” has the meanimg set forth in Section 7(b).
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H “Preferred Stock™ means any and all series of preferred stock of the Issuer,
mncluding the Designated Preferred Stock.

(m)  “Qualified Equity Offering” means the sale and issuance for cash by the Issuer to
persons other than the Issuer or any of its subsidiaries after the Original Issue Date of shares of
perpetual Preferred Stock, Common Stock or any combination of such stock, that, in each case.
qualify as and may be included in Tier | capital of the Issuer at the time of issuance under the
applicable risk-based capital guidelines of the Issuer’s Appropriate Federal Banking Agency
(other than any such sales and i1ssuances made pursuant to agreements or arrangements entered
into, or pursuant to financing plans which were publicly announced, on or prior to November 17.
2008).

(n) “Standard Provisions” mean these Standard Provisions that form a part of the
Certificate of Designations relating to the Designated Preferred Stock.

(0) “Successor Preferred Stock™ has the meaning set forth m Section 5(a).

(p) “Votmng Parity Stock” means, with regard to any matter as to which the holders of
Designated Preferred Stock are entitled to vote as specified i Sections 7(a) and 7(b) of these
Standard Provisions that form a part of the Certificate of Designations, any and all series of
Parity Stock upon which hke voting rights have been conferred and are exercisable with respect
to such matter,

Section 3. Dividends.

(a) Rate. Holders of Designated Preferred Stock shall be entitled to receive. on cach
share of Designated Preferred Stock 1f, as and when declared by the Board of Directors or any
duly authorized commuttee of the Board of Directors, but only out of assets legally available
therefor, cumulative cash dividends with respect to each Dividend Period (as defined below) at a
per annum rate of 9.0% on (1) the Liguidation Amount per share of Designated Preferred Stock
and (11} the amount of accrued and unpaid dividends for any prior Dividend Period on such share
of Designated Preferred Stock, if any. Such dividends shall begin to accrue and be cumulatve
from the Original Issue Date, shall compound on each subsequent Dividend Payment Date (1.¢..
no dividends shall accrue on other dividends unless and until the first Dividend Payment Date for
such other dividends has passed without such other dividends having been paid on such date) and
shall be payable quarterly in arrears on each Dividend Payment Date, commencing with the first
such Dividend Payment Date to occur at least 20 calendar days after the Original Issue Date. In
the event that any Dividend Payment Date would otherwise fall on a day that 1s not a Business
Day, the dividend payment due on that date will be postponed to the next day that 1s a Business
Day and no additional dividends will accrue as a result of that postponement. The period from
and mcluding any Dividend Payment Date to, but excluding, the next Dividend Payment Date is
a “Dividend Period”, provided that the intial Dividend Period shall be the period from and
mmcluding the Onginal Issue Date to, but excludimg, the next Dividend Payment Date.

Dividends that are payable on Designated Preferred Stock 1n respect of any Dividend
Period shall be computed on the basis of a 360-day vear consisting of twelve 30-dav months. The
amount of dividends payable on Designated Preferred Stock on any date prior to the end of a
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Dividend Period, and for the initial Dividend Period, shall be computed on the basis of a 360-day
vear consisting of twelve 30-day months, and actual days elapsed over a 30-day month.

Dividends that are payable on Designated Preferred Stock on any Dividend Payment Date
will be payable to holders of record of Designated Preferred Stock as they appear on the stock
register of the Issuer on the applicable record date, which shall be the 15th calendar day
immediately preceding such Dividend Payment Date or such other record date fixed by the
Board of Directors or any duly authorized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior to such Dividend Payment Date (cach, a *“Dividend Record
Date’). Any such day that 1s a Dividend Record Date shall be a Dividend Record Date whether
or not such day is a Business Day.

Holders of Designated Preferred Stock shall not be entitled to any dividends, whether
payable in cash, securities or other property. other than dividends (1f any) declared and payable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of
the Certificate of Designations).

(b) Priority of Dividends. So long as any share of Designated Preferred Stock
remains outstanding, no dividend or distribution shall be declared or paid on the Common Stock
or any other shares of Junior Stock (other than dividends payable solely in shares of Common
Stock) or Party Stock, subject to the immedately following paragraph in the case of Parity
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly,
purchased, redeemed or otherwise acquired for consideration by the Issuer or any of its
subsidiaries unless all accrued and unpaid dividends for all past Dividend Periods, including the
fatest completed Dividend Period (including, 1f apphicable as provided in Section 3(a) above,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been or
are contemporaneously declared and paid i full (or have been declared and a sum sufficient for
the payment thereof has been set aside for the benefit of the holders of shares of Designated
Preferred Stock on the applicable record date). The foregoing limitation shall not apply to (i)
redemptions, purchases or other acquisitions of shares of Common Stock or other Junior Stock in
connection with the administration of any employee benefit plan in the ordinary course of”
business and consistent with past practice; (11) the acquisition by the Issuer or any of its
subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial ownership of
any other persons (other than the Issuer or any of its subsidiaries), including as trustees or
custodians; and (i11) the exchange or conversion of Junior Stock for or into other Junior Stock or
of Parity Stock for or into other Parity Stock (with the same or lesser aggregate liquidation
amount) or Junior Stock, in each case, solely to the extent required pursuant to binding
contractual agreements entered nto prior to the Signing Date or any subsequent agreement for
the accelerated exercise, settlement or exchange thereof for Common Stock.

When dividends are not paid (or declared and a sum sufficient for payment thereof set
aside for the benefit of the holders thereof on the applicable record date) on any Dividend
Payment Date (or, mn the case of Parity Stock having dividend payment dates different from the
Dividend Payment Dates, on a dividend payment date falling within a Dividend Period related to
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Designated Preferred Stock and all such Parity Stock and
payable on such Dividend Payment Date (or, m the case of Parity Stock having dividend
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payment dates different from the Dividend Payment Dates, on a dividend payment date falling
within the Dividend Period related to such Dividend Payment Date) shall be declared pro rara so
that the respective amounts of such dividends declared shall bear the same rato to each other as
all accrued and unpaid dividends per share on the shares of Designated Preferred Stock
(including, if applicable as provided in Section 3(a) above, dividends on such amount) and all
Parity Stock payable on such Dividend Payment Date (or, in the case of Parity Stock having
dividend payment dates different from the Dividend Payment Dates, on a dividend payment date
falling within the Dividend Period related to such Dividend Payment Date) (subject to their
having been declared by the Board of Directors or a duly authorized committee of the Board of
Directors out of legally available funds and including, in the case of Parity Stock that bears
cumulative dividends, all accrued but unpaid dividends) bear to each other. If the Board of
Directors or a duly authorized committee of the Board of Directors determines not to pay any
dividend or a full dividend on a Dividend Payment Date, the Issuer will provide written notice to
the holders of Designated Preferred Stock prior to such Dividend Payment Date.

Subject to the foregomg, and not otherwise, such dividends (payable m cash, securities or
other property) as may be determined by the Board of Directors or any duly authorized
committce of the Board of Directors may be declared and paid on any sccurities, including
Common Stock and other Junior Stock, from time to time out of any funds legally available for
such payment, and holders of Designated Preferred Stock shall not be entitled to participate in
any such dividends.

Section 4. Liquidation Rights.

(a) Voluntary or Involuntary Liquidation. In the cvent of any hquidation. dissolution
or winding up of the affairs of the Issuer, whether voluntary or mvoluntary, holders of
Designated Preferred Stock shall be entitled to recerve for cach share of Designated Preferred
Stock, out of the assets of the Issuer or proceceds thercof (whether capital or surplus) available for
distribution to stockholders of the Issuer, subject to the nghts of any creditors of the Issuer.
before any distribution of such assets or proceeds i1s made to or set aside for the holders of
Common Stock and any other stock of the Issuer ranking junior to Designated Preferred Stock as
to such distribution, payment i full in an amount equal to the sum of (i) the Liquidation Amount
per share and (11) the amount of any accrued and unpaid dividends (including. if applicable as
provided in Scction 3(a) above, dividends on such amount), whether or not declared, to the date
of payment (such amounts collectively, the “Liguidation Preference”).

(b) Partial Payment. If in any distribution described in Section 4(a) above the assets
of the Issuer or proceeds thereof are not sufficient to pay n full the amounts payable with respect
to all outstanding shares of Designated Preferred Stock and the corresponding amounts payable
with respect of any other stock of the Issuer ranking equally with Designated Preferred Stock as
to such distribution, holders of Designated Preferred Stock and the holders of such other stock
shall share ratably i any such distribution in proportion to the full respective distributions to
which they are entitled.

(c) Residual Distributions. Hf the Liquidation Preference has been paid in full 1o all
holders of Designated Preferred Stock and the corresponding amounts payable with respect of
any other stock of the Issuer ranking equally with Designated Preferred Stock as to such
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distribution has been paid n full, the holders of other stock of the Issuer shall be entitled to
receive all remaining assets of the Issuer (or proceeds thereof) according to their respective rights
and preferences.

(d) Merger, Consolidation and Sale of Assets Not Liguidation. For purposes of this
Section 4, the merger or consolidation of the Issuer with any other corporation or other entity,
including a merger or consolidation in which the holders of Designated Preferred Stock receive
cash, secunties or other property for their shares. or the sale, lease or exchange (for cash,
securities or other property) of all or substantially all of the assets of the Issuer, shall not
constitute a hiquidation, dissolution or winding up of the Issuer.

Section 5. Redemption.

(a) Optional Redemption. Except as provided below, the Designated Preferred Stock
may not be redeemed prior to the later of (1) first Dividend Payment Date falhng on or after the
third anmiversary of the Onginal Issue Date; and (11) the date on which all outstandmg shares of
UST Preferred Stock have been redeemed, repurchased or otherwise acquired by the Issuer. On
or after the first Dividend Payment Datce falling on or after the third anmiversary of the Original
Issue Date, the Issuer, at its option, subject to the approval of the Appropriate Federal Banking
Agency, may redeem, in whole or in part. at any time and from time to time, out of funds legally
avatlable therefor, the shares of Designated Preferred Stock at the time outstanding, upon notice
given as provided m Section 5(¢) below, at a redemption price cqual to the sum of (1) the
Liquidation Amount per share and (11) except as otherwise provided below, any accrued and
unpaid dividends (including, if apphcable as provided in Section 3(a) above, dividends on such
amount) (regardless of whether any dividends are actually declared) to. but excluding, the date
fixed for redemption.

Notwithstanding the foregomg, prior to the first Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Issuer, at 1ts option, subject to the
approval of the Appropriate Federal Banking Agency and subject 1o the requirement that all
outstanding shares of UST Preferred Stock shall previously have been redeemed, repurchased or
otherwise acquired by the Issuer, may redeem, m whole or in part, at any ume and from time 1o
_time, the shares of Designated Preferred Stock at the time outstanding, upon notice given as
provided in Section 5(c) below, at a redemption price equal to the sum of (1) the Liquidation
Amount per share and (11} except as otherwise provided below, any accrued and unpaid
dividends (including, if applicable as provided in Section 3(a) above, dividends on such amount)
(regardless of whether any dividends are actually declared) to, but excluding, the date fixed for
redemption; provided that (x) the Issuer (or any successor by Business Combination) has
recetved aggregate gross proceeds of not less than the Mimimum Amount (plus the “Minimum
Amount” as defined in the relevant certificate of designations for each other outstanding series of
preferred stock of such successor that was originally issued to the United States Department of
the Treasury (the “Successor Preferred Stock™) in connection with the Troubled Asset Relief
Program Capital Purchase Program) from one or more Qualified Equity Offerings (including
Qualified Equity Offerings of such successor), and (y) the aggregate redemption price of the
Designated Preferred Stock (and any Successor Preferred Stock) redeemed pursuant to this
paragraph may not exceed the aggregate net cash proceeds recerved by the Issuer (or any
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successor by Business Combination) from such Qualified Equity Offerings (including Qualified
Equity Offerings of such successor).

The redemption price for any shares of Designated Preferred Stock shall be payable on
the redemption date to the holder of such shares against surrender of the certificate(s) evidencing
such shares to the Issuer or its agent. Any declared but unpaid dividends payable on a
redemption date that occurs subsequent to the Dividend Record Date for a Dividend Period shall
not be paid to the holder entitled to receive the redemption price on the redemption date, but
rather shall be paid to the holder of record of the redeemed shares on such Dividend Record Date
relating to the Dividend Payment Date as provided in Section 3 above.

(b)  No Sinking Fund. The Designated Preferred Stock will not be subject to any
mandatory redemption, sinking fund or other similar provisions. Holders of Designated Preferred
Stock will have no right to require redemption or repurchase of any shares of Designated
Preferred Stock.

(c) Notice of Redemption. Notice of every redemption of shares of Designated
Preferred Stock shall be given by first class mail, postage prepaid, addressed to the holders of
record of the shares to be redeemed at their respective last addresses appearing on the books of
the Issuer. Such mailing shall be at feast 30 days and not more than 60 days before the date fixed
for redemption. Any notice matled as provided in this Subsection shall be conclusively presumed
to have been duly given, whether or not the holder receives such notice, but failure duly to give
such notice by mail, or any defect in such notice or n the mailing thercof, to any holder of shares
of Designated Preferred Stock designated for redemption shall not affect the vahdity of the
proccedmgs for the redemption of any other shares of Designated Preferred Stock,
Notwithstanding the foregoing, if shares of Designated Preferred Stock are issued mn book ~entry
form through The Depository Trust Company or any other similar facihty, notice of redemption
may be given to the holders of Designated Preferred Stock at such time and in any manner
permitted by such facihlity. Each notice of redemption given to a holder shall state: (1) the
redemption date; (2) the number of shares of Designated Preferred Stock to be redeemed and, if
less than all the shares held by such holder are to be redeemed, the number of such shares 10 be
redeemed from such holder; (3) the redemption price; and (4) the place or places where
certificates for such shares are to be surrendered for payment of the redemption price.

(d) Partial Redemption. In case of any redemption of part of the shares of Designated
Preferred Stock at the time outstanding, the shares to be redeemed shall be selected either pro
rata or m such other manner as the Board of Directors or a duly authorized committee thereof
may determine to be fair and equitable. Subject to the provisions hereof, the Board of Directors
or a duly authorized committee thereof shall have full power and authority to prescribe the terms
and conditions upon which shares of Designated Preferred Stock shall be redeemed from time to
time. If fewer than all the shares represented by any certificate are redeemed, a new certificate
shall be 1ssued representing the unredeemed shares without charge to the holder thercof.

(¢) Effectiveness of Redemption. If notice of redemption has been duly given and if
on or before the redemption date specified in the notice all funds necessary for the redemption
have been deposited by the Issuer, in trust for the pro rata benefit of the holders of the shares
called for redemption, with a bank or trust company domng business in the Borough of
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Manhattan, The City of New York, and having a capital and surplus of at least $500 million and
selected by the Board of Directors, so as to be and continue to be available solely therefor, then.
notwithstanding that any certificate for any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on
all shares so called for redemption, all shares so called for redemption shall no longer be deemed
outstanding and all rights with respect to such shares shall forthwith on such redemption date
cease and terminate, except only the nght of the holders thereof to recerve the amount payable on
such redemption from such bank or trust company, without interest. Any funds unclaimed at the
end of three years from the redemption date shall, to the extent permitted by law, be released to
the Issuer, after which time the holders of the shares so called for redemption shall look only to
the Issuer for payment of the redemption price of such shares.

(H Status of Redeemed Shares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwise acquired by the Issuer shall revert to authorized but unissued
shares of Preferred Stock (provided that any such cancelled shares of Designated Preferred Stock
may be reissued only as shares of any series of Preferred Stock other than Designated Preferred
Stock).

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no right
to exchange or convert such shares into any other securities.

Section 7. Voung Rights.

(a) General. The holders of Designated Preferred Stock shall not have any voting
rights except as set forth below or as otherwise from time to time required by law.

(b) Preferred Stock Directors. Whenever, at any time or times, dividends payable on
the shares of Designated Preferred Stock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether or not consecutive, the authonzed number of directors of the
Issuer shall automatically be increased by two and the holders of the Designated Preferred Stock
shall have the right, with holders of shares of any one or more other classes or series of Voung
Parity Stock outstanding at the ime, voting together as a class, to elect two directors (herenafier
the “Preferred Directors " and each a “"Preferred Director ') to fill such newly created
directorships at the Issuer’s next annual meeting of stockholders (or at a special meeting called
for that purpose prior to such next annual meeting) and at cach subsequent annual meeting of
stockholders until all accrued and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (including, if applicable as provided in Section 3(a) abowve,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been
declared and paid in full at which time such right shall termnate with respect to the Designated
Preferred Stock, except as herein or by law expressly provided, subject to revesting in the event
of each and every subsequent default of the character above mentioned; provided that it shall be
a qualification for election for any Preferred Director that the election of such Preferred Director
shall not cause the Issuer to violate any corporate governance requirements of any securities
exchange or other trading facility on which securities of the Issuer may then be listed or traded
that listed or traded companies must have a majority of independent directors. Upon any
terrmination of the right of the holders of shares of Designated Preferred Stock and Voting Parity
Stock as a class to vote for directors as provided above, the Preferred Directors shall cecase to be
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qualified as directors, the term of office of all Preferred Directors then in office shall terminate
immediately and the authorized number of directors shall be reduced by the number of Preferred
Directors elected pursuant hereto. Any Preferred Director may be removed at any time, with or
without cause, and any vacancy created thereby may be filled, only by the affirmative vote of the
holders a majority of the shares of Designated Preferred Stock at the time outstanding voting
separately as a class together with the holders of shares of Voting Parity Stock, to the extent the
voting rights of such holders described above are then exercisable. If the office of any Preferred
Director becomes vacant for any reason other than removal from office as aforesaid, the
remaining Preferred Director may choose a successor who shall hold office for the unexpired
term 1n respect of which such vacancy occurred.

(c) Class Voting Rights as to Particular Matters. So long as any shares of Designated
Preferred Stock are outstanding, i addition to any other vote or consent of stockholders required
by law or by the Charter, the vote or consent of the holders of at least 66 2/3% of the shares of
Designated Preferred Stock at the ime outstanding, voting as a separate class, given i person or
by proxy, either in writing without a meeting or by vote at any meeting called for the purpose.
shall be necessary for effecting or vahdating:

(1) Authorization of Senior Stock. Any amendment or alteration of the
Certificate of Designations for the Designated Preferred Stock or the Charter to authorize
or create or increase the authonized amount of, or any issuance of, any shares of. or any
securities convertible mto or exchangeable or exercisable for shares of, any class or series
of capital stock of the Issuer ranking senior to Designated Preferred Stock with respect o
cither or both the payment of dividends and/or the distribution of assets on any
liquidation, dissolution or winding up of the Issuer;

(1) Amendment of Designated Preferred Stock. Any amendment, alteration
or repeal of any provision of the Certificate of Designations for the Designated Preferred
Stock or the Charter (including, unless no vote on such merger or consolidation 1s
required by Section 7{c)(in1} below, any amendment, alteration or repeal by means of a
merger, consolidation or otherwise) so as to adversely affect the nights. preferences.
privileges or voting powers of the Designated Preferred Stock; or

(111)  Share Exchanges, Reclassifications, Mergers and Consolidations. Any
consummation of a binding share exchange or reclassification involving the Designated
Preferred Stock, or of a merger or consolidation of the Issuer with another corporation or
other entity, unless in each case (x) the shares of Designated Preferred Stock remain
outstanding or, in the case of any such merger or consohdation with respect to which the
Issuer 1s not the surviving or resulting entity, are converted into or exchanged for
preference securities of the surviving or resulting entity or its ultimate parent, and (y)
such shares remamning outstanding or such preference securities, as the case may be, have
such rights, preferences, privileges and voting powers, and hhmitations and restrictions
thereof. taken as a whole, as are not matenally less favorable to the holders thereof than
the rights, preferences, privileges and voting powers, and limitations and restrictions
thereof, of Designated Preferred Stock immediately prior to such consummation, taken as
a whole;
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provided, however, that for all purposes of this Section 7(c), any increase in the amount of the
authorized Preferred Stock, including any increase m the authonzed amount of Designated
Preferred Stock necessary to satisfy preemptive or similar rights granted by the Issuer to other
persons prior to the Signing Date, or the creation and issuance, or an increase in the authorized or
issued amount, whether pursuant to preemptive or similar rights or otherwise, of any other seres
of Preferred Stock, or any securities convertible into or exchangeable or exercisable for any other
series of Preferred Stock, ranking equally with and/or jumor to Designated Preferred Stock with
respect to the payment of dividends (whether such dividends are cumulative or non-cumu lative)
and the distribution of assets upon hiquidation, dissolution or winding up of the Issuer will not be
deemed to adversely affect the rights, preferences, privileges or voting powers, and shall not
require the affirmative vote or consent of, the holders of outstanding shares of the Designated
Preferred Stock.

(d) Changes after Provision for Redemption. No vote or consent of the holders of
Designated Preferred Stock shall be required pursuant to Section 7(c¢) above 1f, at or prior to the
time when any such vote or consent would otherwise be required pursuant to such Secuon, all
outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
been called for redemption upon proper notice and sufficient funds shall have been deposited in
trust for such redemption, i1 each case pursuant to Section 5 above.

(e) Procedures for Voung and Consents. The rules and procedures for calling and
conducting any meeting of the holders of Designated Preferred Stock (including, without
limitation, the fixing of a record date i connection therewith). the sohicitation and use of proxies
at such a meeting, the obtaining of written consents and any other aspect or matter with regard o
such a meeting or such consents shall be governed by any rules of the Board of Directors or any
duly authonized commtice of the Board of Directors, m 1ts discretion. mayv adopt from time 10
time, which rules and procedures shall conform to the requirements of the Charter. the By laws.
and applicable law and the rules of any national sccurities exchange or other trading facility on
which Designated Preferred Stock is listed or traded at the time.

Section 8. Record Holders. To the fullest extent permtted by applicable faw. the Issuer
and the transfer agent for Designated Preferred Stock may deem and treat the record holder of
any share of Designated Preferred Stock as the true and lawful owner thereof for all purposes,
and neither the Issuer nor such transfer agent shall be affected by any notice to the contrary.

Section 9. Notices. All notices or communications n respect of Designated Preferred
Stock shall be sufficiently given if given in writing and delivered in person or by first class mail,
postage prepaid, or if given in such other manner as may be permitted in this Certificate of
Designations, in the Charter or Bylaws or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Stock are issued in book-entry form through The Depository
Trust Company or any similar facility, such notices may be given to the holders of Designated
Preferred Stock in any manner permitted by such facihity.

Section 10. No Preemptive Rights. No share of Designated Preferred Stock shall have
any rights of preemption whatsoever as to any securities of the Issuer, or any warrants, nghts or
options issued or granted with respect thereto, regardless of how such sccurities, or such
warrants, rights or options, may be designated, issued or granted.
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Section 11. Replacement Certificates. The Issuer shall replace any mutilated certi ficate a1
the holder's expense upon surrender of that certificate to the Issuer. The Issuer shall replace
certificates that become destroyed, stolen or lost at the holder’s expense upon dehvery to the
Issuer of reasonably satisfactory evidence that the certificate has been destroyed, stolen or lost,
together with any indemnity that may be reasonably required by the Issuer.

Section 12. Other Rights. The shares of Designated Preferred Stock shall not have any
rights, preferences, privileges or voting powers or relative, participating, optional or other special
rights, or quahfications, limitations or restrictions thercof, other than as set forth herein or in the
Charter or as provided by applicable law.
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ANNEX C

FORM OF WAIVER

In consideration for the benefits I will receive as a result of my employer’s participation in the
United States Department of the Treasury’s TARP Capital Purchase Program, I hereby
voluntarily waive any claim against the United States or any state or territory thereof or my
employer or any of its directors, officers, employees and agents for any changes to my
compensation or benefits that are required in order to comply with Section 111(b) of the
Emergency Economic Stabilization Act of 2008, as amended (“EESA”). and rules, regulations.
guidance or other requirements issued thereunder (collectively, the “EESA Restrictions™).

I acknowledge that the EESA Restrictions may require modification of the employment,
compensation, bonus, incentive, severance, retention and other benefit plans, arrangements.
policies and agreements (including so-called “golden parachute™ agreements), whether or not in
writing, that I have with my employer or in which I participate as they relate to the period the
United States holds any equity or debt securities of my employer acquired through the TARP
Capital Purchase Program and I hereby consent to all such modifications. I further acknowledge
and agree that if my employer notifies me in writing that I have received payments in violation
of the EESA Restrictions, I shall repay the aggregate amount of such payments to my emmployer
no later than fifteen business days following my receipt of such notice.

This wawver includes all claims 1 may have under the laws of the United States or any other
jurisdiction related to the requirements imposed by the EESA Restrictions (including without
limitation. any claim for any compensation or other payments or benefits I would otherwise
receive absent the EESA Restirictions, any challenge to the process by which the EESA
Restrictions were adopted and any tort or constitutional claim about the effect of the foregoing
on my employment relationship) and 1 hereby agree that I will not at any time initiate, or cause
or permit to be initiated on my behalf, any such claim against the United States, my employer or
its directors, officers, employees or agents in or before any local, state, federal or other agency,
court or body.



ANNEX D

FORM OF OPINION

(a) The Company has been duly incorporated and is validly existing as a corporation
in good standing under the laws of the state of its incorporation.

{(b) The Preferred Shares have been duly and vahidly authornized, and, when 1ssued and
delivered pursuant to the Agreement, the Preferred Shares will be duly and validly 1ssued and
fully paid and non-assessable, will not be 1ssued in violation of any preemptive rights, and will
rank pari passu with or senior to all other series or classes of Preferred Stock 1ssued on the
Closing Date with respect to the payment of dividends and the distribution of assets in the event
of any dissolution, hiquidation or winding up of the Company.

{c) The Warrant has been duly authorized and, when executed and delivered as
contemplated by the Agreement, will constitute a valid and legally binding obhgation of the
Company enforceable against the Company in accordance with its terms, except as the same may
be limited by apphcable bankruptcy, msolvency, reorganization, moratorium or similar Jaws
affecting the enforcement of creditors’ rights generally and general equitable principles,
regardless of whether such enforceabiity is considered in a proceeding at law or in equity.

(d) The shares of Warrant Preferred Stock i1ssuable upon exercise of the Warrant have
been duly authorized and reserved for issuance upon exercise of the Warrant and when so 1ssued
in accordance with the terms of the Warrant will be validly issued, fully paid and non-asscssable.
and will rank pari passu with or semor to all other series or classes of Preferred Stock. whether
or notissued or outstanding, with respect to the payment of dividends and the distnibution of
assets m the event of any dissolution, hquidation or winding up of the Company.

(e) The Company has the corporate power and authority to execute and dehiver the
Agreement and the Warrant and to carry out 1ts obhigations thereunder (which mcludes the
wsuance of the Preferred Shares, Warrant and Warrant Shares).

(H) The execution, delivery and performance by the Company of the Agrecement and
the Warrant and the consummation of the transactions contemplated thereby have been duly
authorized by all necessary corporate action on the part of the Company and its stockholders, and
no further approval or authorization 1s required on the part of the Company.

(g) The Agreement is a valid and binding obligation of the Company enforceable
against the Company m accordance with its terms, except as the same may be hmited by
applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the
enforcement of creditors’ rights generally and general equitable principles, regardless of whether
such enforceabihity 1s considered m a proceeding at law or in equity; provided, however. such
counsel need express no opinion with respect to Section 4.5(h) or the severabihity provisions of
the Agreement insofar as Section 4.5(h) 1s concerned.
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ANNEX E

FORM OF WARRANT

[SEE ATTACHED]
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ANNEXE
FORM OF WARRANT TO PURCHASE PREFERRED STOCK

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD OR
OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION STATEMENT
RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND APPLICABLE STATE
SECURITIES LAWS OR PURSUANT TO AN EXEMPTION FROM REGISTRATION
UNDER SUCH ACT OR SUCH LAWS. THIS INSTRUMENT IS ISSUED SUBJECT TO
THE RESTRICTIONS ON TRANSFER AND OTHER PROVISIONS OF A SECURITIES
PURCHASE AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT BE
SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH SAID
AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE WITH SAID
AGREEMENT WILL BE VOID.

WARRANT
to purchase

Shares of Preferred Stock

of

Issuc Date:

I Defimitions. Unless the context otherwise requires. when used herein the
following terms shall have the meanings indicated.

“Board of Directors” means the board of directors of the Company, mcluding any duly
authorized committee thereof.

“business day” means any day except Saturday, Sunday and any day on which banking
institutions n the State of New York generally are authorized or required by law or other

governmental actions to close.

“Charrer” means, with respect to any Person, 1ts certificate or articles of incorporation,
articles of association, or similar organizational document.

“Company” means the Person whose name, corporate or other organizational form and
jurisdiction of organization 1s set forth in Item 1 of Schedule A hereto.
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“Exchange Act” means the Securities Exchange Act of 1934, as amended, or any
successor statute, and the rules and regulations promulgated thereunder.

“Exercise Price” means the amount set forth in ltem 2 of Schedule A hereto.
“Expiration Time” has the meaning set forth in Section 3.

“Issue Date” means the date set forth in Item 3 of Schedule A hereto.
“Liquidation Amount” means the amount set forth in Item 4 of Schedule A hereto.

“Original Warrantholder™ means the United States Department of the Treasury. Any
actions specified to be taken by the Original Warrantholder herecunder may only be taken by such
Person and not by any other Warrantholder.

“Person” has the meaning given to it in Section 3(a)(9) of the Exchange Act and as used
in Scctions 13(d)(3) and 14(d)}2) of the Exchange Act.

“Preferred Stock” means the series of perpetual preferred stock set forth in Item S of
Schedule A hereto.

“Purchase Agreement” means the Securities Purchase Agreement - Standard Terms
incorporated into the Letter Agreement, dated as of the date set forth in Item 6 of Schedule A
hereto, as amended from time to time, between the Company and the United States Department
of the Treasury (the “Lerrer Agreement”), including all annexes and schedules thercto.

“Regulatory Approvals™ with respect to the Warrantholder, means. to the extent
applhicable and required to permit the Warrantholder to exercise this Warrant for shares of’
Preferred Stock and to own such Preferred Stock without the Warrantholder bemg in violation of
applicable law, rule or regulation, the receipt of any necessary approvals and authorizations of,
filings and registrations with, notifications to, or expiration or termination of any apphcable
waiting period under, the Hart-Scott-Rodmo Antitrust Improvements Act of 1976, as amended,
and the rules and regulations thereunder.

“SEC™ means the U.S. Securities and Exchange Commission.

“Securities Act” means the Secunties Act of 1933, as amended, or any successor statute,
and the rules and regulations promulgated thereunder.

“Shares™ has the meaning set forth in Section 2.

“Warrantholder” has the meaning set forth 1n Section 2.

“Warrani” means this Warrant, 1ssued pursuant to the Purchase Agreement.

2. Number of Shares; Exercise Price. This certifies that, for value received, the

United States Department of the Treasury or its permitted assigns (the “Warrantholder”™) 1s
entitled, upon the terms and subject to the conditions hereinafier set forth, to acquire from the

[
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Company, in whole or in part, after the receipt of all applicable Regulatory Approvals, if any, up
to an aggregate of the number of fully paid and nonassessable shares of Preferred Stock set forth
in Item 7 of Schedule A hereto (the “Shares”). at a purchase price per share of Preferred Stock
equal to the Exercise Price.

3. Exercise of Warrant; Term. Subject to Section 2, to the extent permitted by
applicable laws and regulations, the right to purchase the Shares represented by this Warrant 1s
exercisable, in whole or in part by the Warrantholder, at any time or from time to time after the
execution and dehvery of this Warrant by the Company on the date hereof, but in no event later
than 5:00 p.m.. New York City time on the tenth anniversary of the Issue Date (the “Expiration
Time™), by (A) the surrender of this Warrant and Notice of Exercise annexed hereto, duly
completed and exccuted on behalf of the Warrantholder, at the principal executive office of the
Company located at the address set forth in Item 8 of Schedule A hereto (or such other office or
agency of the Company in the United States as it may designate by notice in writing to the
Warrantholder at the address of the Warrantholder appearing on the books of the Company), and
(B) payment of the Exercise Price for the Shares thereby purchased, by having the Company
withhold, from the shares of Preferred Stock that would otherwise be delivered to the
Warrantholder upon such exercise, shares of Preferred Stock issuable upon exercise of the
Warrant with an aggregate Liguidation Amount equal n value to the aggregate Exercise Price as
to which this Warrant 1s so exercised.

If the Warrantholder does not exercise this Warrant in 1ts entirety, the
Warrantholder will be entitled to receive from the Company within a reasonable time, and in any
event not exceeding three business days, a new warrant in substantially identical form for the
purchasce of that number of Shares equal to the difference between the number of Shares subject
to this Warrant and the number of Shares as to which this Warrant 1s so exercised.
Notwithstanding anything in this Warrant to the contrary, the Warrantholder hereby
acknowledges and agrees that its exercise of this Warrant for Shares 1s subject to the condition
that the Warrantholder will have first received any applicable Regulatory Approvals.

4. Issuance of Shares; Authonization. Certificates for Shares issued upon exercise of
this Warrant will be 1ssued in such name or names as the Warrantholder may designate and will
he delivered to such named Person or Persons within a reasonable time, not to exceed three
business days after the date on which this Warrant has been duly exercised i1 accordance with
the terms of this Warrant. The Company hereby represents and warrants that any Shares 1ssued
upon the exercise of this Warrant in accordance with the provisions of Section 3 will be duly and
vahidly authonized and 1ssued, fully paid and nonassessable and free from all taxes, liens and
charges (other than hiens or charges created by the Warrantholder, income and franchise taxes
mmcurred in connection with the exercise of the Warrant or taxes in respect of any transfer
occurring contemporaneously therewith). The Company agrees that the Shares so issued will be
deemed to have been issued to the Warrantholder as of the close of business on the date on which
this Warrant and payment of the Exercise Price are dehivered to the Company in accordance with
the terms of this Warrant, notwithstanding that the stock transfer books of the Company may
then be closed or certificates representing such Shares may not be actually dehivered on such
date. The Company will at all imes reserve and kecp available, out of its authorized but
umssued preferred stock, solely for the purpose of providing for the exercise of this Warrant, the
aggregate number of shares of Preferred Stock then issuable upon exercise of this Warrant at any
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time. The Company will use reasonable best efforts to ensure that the Shares may be issued
without violation of any apphcable law or regulation or of any requircment of any sccurities
exchange on which the Shares are listed or traded.

5. No Rights as Stockholders; Transfer Books. This Warrant does not entitle the
Warrantholder to any voting rights or other rights as a stockholder of the Company prior to the
date of exercise hereof. The Company will at no time close its transfer books against transfer of

this Warrant in any manner which interferes with the timely exercise of this Warrant.

6. Charges, Taxes and Expenses. Issuance of certificates for Shares to the
Warrantholder upon the exercise of this Warrant shall be made without charge to the
Warrantholder for any issue or transfer tax or other incidental expense n respect of the issuance
of such certificates, all of which taxes and expenses shall be paid by the Company.

7. Transfer/Assignment.

(A)  Subject to comphance with clause (B) of this Section 7, this Warrant and all rights
hercunder are transferable, in whole or in part, upon the books of the Company by the registered
holder hereof m person or by duly authorized attorney, and a new warrant shall be made and
delivered by the Company, of the same tenor and date as this Warrant but registered m the name
of one or more transferees, upon surrender of this Warrant. duly endorsed. to the office or agency
of the Company described in Section 3. All expenses (other than stock transfer taxes) and other
charges payable in connection with the preparation, execution and delivery of the new warrants
pursuant to this Section 7 shall be paid by the Company.

(B) The transfer of the Warrant and the Shares 1ssued upon exercise of the Warrant
are subject to the restrictions set forth in Section 4.4 of the Purchase Agreement. f and for so
long as required by the Purchase Agreement, this Warrant shall contamn the legends as set forth in
Section 4.2(a) of the Purchase Agreement.

8. Exchange and Registry of Warrant. This Warrant i1s exchangeable. upon the
surrender hereof by the Warrantholder to the Company, for a new warrant or warrants of like
tenor and representing the right to purchase the same aggregate number of Shares. The
Company shall maintain a registry showing the name and address of the Warrantholder as the
registered holder of this Warrant. This Warrant may be surrendered for exchange or exercise in
accordance with its terms, at the office of the Company, and the Company shall be entitled to
rely in all respects, prior to written notice to the contrary, upon such registry.

9. Loss, Theft, Destruction or Mutilation of Warrant. Upon receipt by the Company
of evidence reasonably satisfactory to 1t of the loss, theft, destruction or mutilation of this
Warrant, and in the case of any such loss, theft or destruction, upon receipt of a bond, mdemnity
or security reasonably satisfactory to the Company, or, in the case of any such mutilation, upon
surrender and cancellation of this Warrant, the Company shall make and dehiver. in lieu of such
lost, stolen, destroyed or mutilated Warrant, a new Warrant of like tenor and representing the
right to purchase the same aggregate number of Shares as provided for i such lost, stolen,
destroyed or mutilated Warrant.
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10. Saturdays. Sundays, Holidays. etc. If the last or appointed day for the taking of
any action or the expiration of any right required or granted hercin shall not be a business day,
then such action may be taken or such right may be exercised on the next succeeding day thatis
a business day.

I Rule 144 Information. The Company covenants that it will use its reasonable best
efforts to timely file all reports and other documents required to be filed by it under the
Securities Act and the Exchange Act and the rules and regulations promulgated by the SEC
thereunder (or, 1f the Company 1s not required to file such reports, it will, upon the request of any
Warrantholder, make publicly available such information as necessary to permit sales pursuant 1o
Rule 144 under the Securities Act), and 1t will use reasonable best efforts to take such further
action as any Warrantholder may reasonably request. i cach case to the extent required from
time to time to enable such holder to, if permitted by the terms of this Warrant and the Purchase
Agreement, sell this Warrant without registration under the Securities Act within the imitation
of the exemptions provided by (A) Rule 144 under the Securities Act, as such rule may be
amended from time to time, or (B) any successor rule or regulation hereafter adopted by the
SEC. Upon the written request of any Warrantholder, the Company will deliver to such
Warrantholder a written statement that it has complied with such requirements.

12. Adjustments and Other Rights. For so long as the Onginal Warrantholder holds
this Warrant or any portion thercof, 1f any event occurs that, in the good faith judgment of the
Board of Directors of the Company, would require adjustment of the kExercise Price or number of
Shares into which this Warrant 1s exercisable in order to fairly and adequately protect the
purchase nghts of the Warrants mn accordance with the essential intent and principles of the
Purchase Agreement and this Warrant, then the Board of Directors shall make such adjustments
in the application of such provisions, i accordance with such essential imtent and prinaiples. as
shall be reasonably necessary, i the good faith opimion of the Board of Directors, 1o protect such

purchase nghts as aforesaid.

Whenever the Exercise Price or the number of Shares into which this Warrant s
exercisable shall be adjusted as provided n this Section 12, the Company shall forthwith file at
the principal office of the Company a statement showing n reasonable detail the facts requiring
such adjustment and the Exercise Price that shall be i effect and the number of Shares into
which this Warrant shall be exercisable after such adjustment, and the Company shall also cause
a copy of such statement to be sent by mail, first class postage prepaid, to cach Warrantholder at
the address appearing in the Company’s records.

13 No Impairment. The Company will not, by amendment of its Charter or through
any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of
securities or any other voluntary action, avoid or seek to avoid the observance or performance of
any of the terms to be observed or performed hereunder by the Company, but will at all tirnes in
good faith assist in the carrying out of all the provisions of this Warrant and in taking of all such
action as may be necessary or appropnate i order to protect the nghts of the Warrantholder.

14, Governing Law. This Warrant will be governed by and construed in accordance
with the federal law of the United States 1f and to the extent such law is applicable, and
therwise in accordance with the laws of the State of New York applicable to contracts made and

o
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to be performed entirely within such State. Each of the Company and the Warrantholder agrees
(a) to submit to the exclusive jurisdiction and venue of the United States District Court for the
District of Columbia for any civil action, suit or proceeding ansing out of or relating to this
Warrant or the transactions contemplated hereby, and (b) that notice may be served upon the
Company at the address in Section 17 below and upon the Warrantholder at the address for the
Warrantholder set forth 1n the registry maintained by the Company pursuant to Section 8 hercof.
To the extent permitted by apphicable law, each of the Company and the Warrantholder hereby
unconditionally waives tnal by jury in any civil legal action or procecding relating to the
Warrant or the transactions contemplated hereby or thereby.

IS5, Binding Effect. This Warrant shall be binding upon any successors or assigns of
the Company.

16. Amendments. This Warrant may be amended and the observance of any term of

this Warrant may be waived only with the written consent of the Company and the
Warrantholder.

17. Notices. Any notice, request, instruction or other document to be given hercunder
by any party to the other will be in writing and will be deemed (o have been duly given (a) on the
date of delivery if delivered personally, or by facsimile, upon confirmation of receipt, or (b) on
the second busimess day following the date of dispatch 1f dehivered by a recognized next day
courier service. All notices hereunder shall be delivered as set forth mn Item 9 of Schedule A
hereto, or pursuant to such other instructions as may be designated i writing by the party to
recerve such notice.

18. Entire Agreement. This Warrant, the forms attached hereto and Schedule A
hereto (the terms of which are incorporated by reference herein), and the Letter Agreement
(including all documents incorporated therein), contain the entire agreement between the parties
with respect to the subject matter hereof and supersede all prior and contemporancous
arrangements or undertakings with respect thereto.

[Remainder of page intentionally lefi blank]
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[Form of Notice of Exercise]
Date:

TO:  [Company]
RE:  Election to Purchase Preferred Stock

The undersigned, pursuant to the provisions set forth in the attached Warrant, hereby
agrees to subscribe for and purchase such number of shares of Preferred Stock covered by the
Warrant such that after giving effect to an exercise pursuant to Section 3(B) of the Warrant, the
undersigned will receive the net number of shares of Preferred Stock set forth below. The
undersigned, in accordance with Section 3 of the Warrant, hereby agrees to pay the aggregate
Exercise Price for such shares of Preferred Stock in the manner set forth in Section 3(B) of the
Warrant.

Number-of Shares of Preferred Stock:'

The undersigned agrees that 1t 1s exercising the attached Warrant in full and that, upon
receipt by the undersigned of the number of shares of Preferred Stock set forth above. such
Warrant shall be deemed to be cancelled and surrendered to the Company.

Holder:
By:
Name:
Title:

’

i Number of shares to be received by the undersigned upon exercise of the attached Warrant pursuant to
Section 3{B) thereof.
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IN WITNESS WHEREOF, the Company has caused this Warrant to be duly executed by
a duly authonzed officer.

Dated:

COMPANY:

By:

Name:
Title:

Attest:

By:

Name:
Title:

[Signature Page to Warrant|
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SCHEDULE A

Item |
Name:
Corporate or other organmizational form:

Jurisdiction of organization:

Item 2

- . . 7
Exercise Price:”

ltem 3
Issue Date:

lem 4
Liguidation Amount:

ltem 5
Series of Perpetual Preferred Stock:

ltem 6
Date of Letter Agreement between the Company and the United States Department of the
Treasury:

Number of shares of Preferred Stock:”

Item 8
Company’s address:

Item 9
Notice mformation:

$O.01 per share or such greater amount as the Charter may require as the par value of the Preferred Stock.

The initial number of shares of Preferred Stock for which this Warrant is exercisable shall include the
number of shares required to effect the cashless exercise pursuant 1o Section 3(B) of this Warrant (e g.,
such number of shares of Preferred Stock having an aggregate Liquidation Amount equal in value to the
aggregate Exercise Price) such that, following exercise of this Warrant and payment of the Exercise Price
in accordance with such Section 3(B). the net number of shares of Preferred Stock delivered to the
Warrantholder (and rounded to the nearest whole share) would have an aggregate Liguidation Amount
equal to 5% of the aggregate amount invested by the United States Department of the Treasury on the
investment date.
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SCHEDULE A

ADDITIONAL TERMS AND CONDITIONS

Company Information:

Name of the Company:
Corporate or other organizational form:
Jurisdiction of Organization:

Appropriate Federal Banking Agency:

Notice Information:

Terms of the Purchase:

Series of Preferred Stock Purchased:

Per Share Liquidation Preference of Preferred Stock:

Number of Shares of Preferred Stock Purchased:

Dividend Payment Dates on the Preferred Stock:

St. Johns Bancshares | Inc.
Corporation

Missouri

Federal Reserve (St. Johns
Bancshares. Inc.y, FIDIC (St

Johns Bank and Trust
Company)

SIF, Johns Bancshares | Inc.
8924 St. Charles Rock Road
St. Louis. MO 63114-4238

With a copy to:

Polsinellr Shugharn PC
100°S. 4" St Suite 1100
St. Louis. MO 63102

Fixed Rate Cumulative
Perpetual Preferred Stock.
Series A

$1.000
3.000
February 15. Mav 15, August

15 and November 15 of each
vear
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Series of Warrant Preferred Stock:

Fixed Rate Cumulati ve
Perpetual Preferred Stock.
Series B

Number of Warrant Shares: 150.00150
Number of Net Warrant Shares (after net settlement}): 150

Exercise Price of the Warrant:

Purchase Price:

Closing:
Location of Closmg:
Tune of Closing:

Date of Closing:

Wire Information for Closing:

$0.01 per share

$3,000.000

To be mutually agreed upon
by the parties

9:00 am. Eastern Standard
Time

March 13, 2009

ABA Number: G

Bank:
Accou_
Account Number:

Beneficiary: *

Contact for Confirmation of Wire Information: (S
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SCHEDULE B

CAPITALIZATION

Capitalization Date: February 28. 2009

Par value:
Total Authornized:
Outstanding:

Subject to warrants. options. convertible
securities. e1c.:

Reserved for benefit plans and other issuances:
Remaining authonized but unissued:

Shares issued after Capitahization Date (other
than pursuant 1o warrants. options,
convertible securities, etc. as set forth
above):

Preferred Stock:
Par Value:
Total Authonzed:
Outstanding (by series):
Reserved forssuance:

Remarmimg authonzed but unissued:

Holders of 5% or more of any class of caputal stock

“

$1.00
120,000
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SCHEDULE C
LITIGATION

List any exceptions to the representation and warranty in Section 2.2(I) of the Securities
Purchase Agreement ~ Standard Terms.

If none. please so indicate by checking the box: Y
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SCHEDULE D
COMPLIANCE WITH LAWS

List any exceptions to the representation and warranty in the second sentence of Section 2.2(m)
of the Securities Purchase Agreement - Standard Terms.

If none. please so indicate by checking the box: X

List any exceptions to the representation and warranty in the last sentence of Section 2.2(m) of
the Securities Purchase Agreement — Standard Terms.

If none, please so indicate by checking the box: 4

UST Sequence No. 751



SCHEDULE E
REGULATORY AGREEMENTS

List any exceptions to the representation and warranty in Section 2.2(s) of the Securities
Purchase Agreement — Standard Terms.

If none, please so mdicate by checking the box: R
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SCHEDULE F

COMPANY FINANCIAL STATEMENTS

The audited December 31, 2008 financial statements are not yet completed and will be provided
to the Investor promptly when available. The remaining Company Financial Statements that
were Previously Disclosed pursuant to Section 2.2(h) of the Securities Purchase Agreement -
Standard Terms are attached hereto.
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