UNITED STATES DEPARTMENT OF THE TREASURY
1500 PENNSYLVANIA AVENUE, NW
WASHINGTON, D.C. 20220

. Dear Ladles and Gentlemen

The company set forth on the signature page hereto (the “Company”) mtends to issueina
private placement the number of shares of a series of its preferred stock set forth on Schedule A .
.hereto (the “Preferred Shares”) and a warrant to purchase the number of shares of a series of its
 preferred stock set forth on Schedule A hereto (the “Warrant” and, together with the Preferred
- - Shares, the “Purchased Securities”) and the United States Department of the Treasury (the
“Investor”) intends to purchase from the Company the Purchased Securities. . = . .

:. The puipose of this lettér agreement is to confirm the terms and conditions of the
_ purchase by the Investor of the Purchased Securities. Except to the extent supplemented or
“superseded by the terms set forth herein or in the Schedules hereto, the provisions contairied in
-~ the Securities Purchase Agreement — Standard Terms attached hereto as Exhibif A (the
*“Securities Purchase Agreement’) aré mcorporated by. reference herein. Terms that are defined
: mthe Securities ase Agreement ate tised in this letter agreement as so defined. - In the event
; i etween this letter agreement and the Secunues Purchasa Agreement, the

S _ ‘lterms of this letter greenlent shall govern.

I Each of the Company and th Iﬁ‘vestor hereby conﬁrms its-agreement W1th the other party
. Wlth respect to the issuance by thé Company of the Purchased Securities and the purchase by the-
- Investor of thé Purchased Securities pursuant to this letter agreement and the Securities Purchase

e _ 'Agreement on the terms speclﬁed on Schedule A hereto.

7 This Jetter. agreement (mcludmg the Schedules hereto), the Secuntles Purchase

, 4 _Agreement (including the Annexes thereto), the D1sclosure Schedules and the Warrant constitute '
+- - the entire agreement, and supersede all other priof agreements, understandmgs, representations
- .and warranties, both: written and-oral, between the parties, with respect to the .subject matter -

- ‘hereof. This letter agreement constitutes the' “Letter Agreement” referred toin the Securities
' -':Purchase Agreement. ' .

S Thls letter agreement may be execitted in any number of separate counterparts each such
. ‘countérpart being deemed to be an original instrument, and all such counterpaits will. tcgether
. constitute the same agreement. ‘Executed signature pages to this letter agreement maybe- =
TN dehvered by facsimile and such facsimiles will be deemed as sufficlent as if actual szgnature
' .pages had been delivered. , L

* ¥ ¥
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In witness whereof, this letter agreement has been duly executed and delivered by the
duly authorized representatives of the partics hereto as ol the date written below.

APR 3- 2009

Date:

UST No. 06 - letkec hgreawent

UNITED STATES DEPARTMENT OF THE

TREASURY
By:

Name: Neel Kashkari
Title: Interim Assistant Secretary
For Financial Stability

COMPANY: TITONKA BANCSHARES, INC

By:

Name: Allan J. Boyken
Title:  President



In witness whereof, this letter agreement has been duly executed and delivered by the
duly authorized representatives of the parties hereto as of the date written below.

Date: A,Dr:{/ 3/,7\0067

UNITED STATES DEPARTMENT OF THE
TREASURY

By:

Name:
Title:

COMPANY: TITONKA ym.
By:W /&\/

“Name: Allan J/éoyk%/
Title: President




SCHEDULE A

ADDITIONAL TERMS AND CONDITIONS

Company Information:

Name of the Company? Titonka Bancshares, Inc.
Corporate or other organizational form: Corporation
Jurisdiction of Organization: lowa

Appropriate Federal Banking Agency: Federal Reserve Bank of Chicago

Notice Information:
COMPANY: WITH COPY TO COUNSEL AT:
Titonka Bancshares, Inc. Belin Lamson McCormick Zumbach Flynn, P.C.
Attn: Allan J. Boyken, President . Attn: Robert A, Mullen
173 Main Street N . . 666 Walnut Street, Suite 2000
Titonka, 1A 50480 Des Moines, IA 50309
Terms.of the Purchase:

Series of Preferred Stock Purchased: Fixed Rate Cumulative Perpetual Preferred Stock, Series B
Per Share Liquidation Preference .of Preferred Stock:  $1,000- '

' _ "Number of Shares of' Preferfed Stock Purchased: . 2,117.00
Dividend Payment Dates on the Preferred Stock: February 15; May 15; August 15; November 15 of each year
Series of Warrant Preferred Stock:  Fixed Rate Cumulative Perpetual Preferred Stock, Series C

. Number of Warrant Shares:  106.00106 - . |
Nusitber of Net Warrant Shares (afier net seitlement): l1 08 _

. Exetcise Price of the Warrant: $.01 per share .

Purchase Price; $2,117,000
Location of Closing: Hughes Hu.bbard, One Battéry |5ark Plaza, New York, N.Y. 10004-1482
Time of Closing:  9:00 A.M., Eastern Time
Date of Closing:  Friday, April 3, 2009



Wire Information for Closing:

Contact for Confirmation of Wire Information:

ABA Number:
Bank:*
Account Name:

Account Number:  (NENED
Beneficiary: (NG

Telephone No.:

Cell Phone No. :‘



SCHEDULE B

CAPITALIZATION

Capitalization Date: March 31, 2009

Common Stock

Par value: Class A, $10.00 Per Share. Class B, No Par Value

Total Authorized: 20,000,000 Total Shares consisting of 200,000 Shares of Class A, and 19,800,000

TR ; Shares of Class B.
Outstanding: 75,616 Shares of Class A, 7,561,600 of Class B

Subject to warrants, options, convertible
securities, etc.:  NONE

Reserved for benefit plans and other issuances: NONE
Remaining authorized but unissued: 124,384 of Class'A, 12,238,400 Shares Class B

Shares issued afler Capitalization Date (other
than pursuant to wartants, options,
convertible securities, etc. as set {orth

‘above): 0

Preferred Stock :
Par value: Class A Voting Preferred Shares, Par Value $1,000 per Share
Total Authorized: 750 Shares of Class A Voting Preferred, 499,250 Shares of undesignated preferred
Oustanding (by series): 750 of Class A Voting Preferred; O of undesignated preferred
~ Reserved for issuance: 0 ‘ '

Remaining authorized but unissued: 499,250 Shares

. Holders of 5% or fiore of any ¢lass of capital stock . Primary Address .

“Edward O, Boyken (I NENENENNENRENND - =
J. Clarine J. Boyken (@ NENNNNERNNNND o

Allan J. Boyken

F. Joy Boykenm

Quirtii R. soyke“
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SCHEDULE C

LITIGATION

List any excepuons to the representation and warranty in Secuon 2.2(1) of the Securities
Purchase Agreement — Standard Terms.

If none, please so indicate by checking the box: KJ.

005331-0002-10033-NYD2. 26434875



SCHEDULED

COMPLIANCE WITH LAWS

List any exceptions to the representation and warranty in the second sentence of Section 2.2(m)
of the Securities Purchase Agreement — Standard Terms.

Ifnone, please so indicate by checking the box: [X].

List any exceptions to the fepresentation and wartanty in the last sentence of Section 2.2(m) of
the Securities Purchase Agreement — Standard Terms.

If nohe. please so in&icate by checking the box: [X].



SCHEDULEE

REGULATORY AGREEMENTS

" List anly exceptions to the répresentation and warranty in Section 2.2(s) of the Securities
Purchase Agreement — Standard Tet_ms. '

If ﬁong, please so indicate by checking the box: X].



EXHIBIT A

SECURITIES PURCHASE AGREEMENT — STANDARD TERMS



H
b

. . EXHIBIT A
(Non-Exchange-Traded QFIs, excluding S Corps
and Mutual Organizations)

SECURITIES PURCHASE AGREEMENT |
| STANDARD TERMS
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SECURITIES PURCHASE AGREEMENT - STANDARD TERMS
Recitalsr

WHEREAS, the United States Department of the Treasury (the “Investor”) may from -
“time to time agree to purchase shares of preferred stock and warrants from eligible financial

" institutions which elect to paruclpate in the Troubled Asset Relief Program Capltal Purchase

* Program (“CPP”),

. _ WHEREAS, an eligible financial institution electing to participate in the CPP and issue
" securities to the Investor (réferred to herein as the “Company”) shall enter into a letter agreement
" (the “Letter Agreement”) with the Investor whlch mcorpomtes this Secuntnes Purchase ‘
~ Agreement — Standard Terms;

WHEREAS the Company agrees 'to expand the flow of credit to U.S. consumere' and
- . businesses on competitive terms to promote the sustained growth and V1ta11ty of the U.S.
economy; ' _

S "WHEREAS, the Company agrees to work diligently, under existing programs, to modify
- the terms of residential mortgages as appropriate to strengthen the health of the U.S. housmg

: market,

. - WHEREAS, the. Company intends to issue m a pnvate placement the mmber of shares of

* ‘the'series of its Preferred Stock (“Preferred Stack”) set forth on Schedule A to the Letter

e }Agreement (the “Preferred Shares”).and a wartant to purchase the number of shares of the series
+-of jts Preferred Stock (“Warrant Preferred Stock”) set forth on Schedule A to the Letter - - -

o -~ Agreement (the “Warrant” and, together with the Preferied Shares, the “Purchased Secuntzes”)
" -and the Investor mtends fo purchase (the “Purchase”) from the Company the Purchased

- -":Secuntles, and

- . -, WHEREAS,the Purchase will be governed by th1s Secuntles Purchase Agreement —
. $taridard Terms and the Letter Agreement, including the schedules thereto (the “Schedules”),

% : specifying additional teinis of the Purchase. This Securities Purchase Agreement Standard
.- .{Terms (inchiding the Annexes hereto) and the Letter Agreement (including the Schedules '
o ‘thereto) aré together referred to as this “Agreement” All references in this Securities Purchase

. Agreemént — Standard Terms to “Schedules are to the Schedules attached to.the Letter -
Agreement. . ' ,

. N OW THEREFORE in consideration of the prennses, and of the representatlons, .
warrann_es, covenants and agreements set forth herein, the parties agree as follows:

' Artwlei
Purchase° CIOsmg ) .
S ‘1.1. Purchase. On the terms and subject to the condmons set forth in this Agreement,
. the Company agrees to sell to the Investor, and the Investor agrees to purchase from the

_ Company, at the Closing (as hereinafter defined), the Purchased Securities for the price set forth
~-on Schedule A (the “Purchase Przce”) ' 4 ,
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1.2 Closing.

. (@  Onthe terms and subject to the conditions set forth in this Agreement, the closing
of the Purchase (the “Closing”) will take place at the location specified in Schedule A, at the
-time and on the date set forth in Schedule A or as soon as practicable thereafter, or at such other
place, time and date as shall be agreed between the Company and the Investor. The time and date
- on wlnch the Closing occurs is referred to in tlus Agreement as the “Closing Date”.

()  Subject to the fulfillment or waiver of the conditions to the Closmg in this Section
1.2, at the Closing the Company will deliver the Preferred Shares and the Warrant, in each case
- ds evidenced by one or more certificates dated the Closmg Date and bearing appmpnate legends
-as hereinafter prov1ded for, in exchange for payment in full of the Purchase Price by wire
. ‘transfer of immediately available United States funds to a bank account designated by the
Company on-Schedule A.. :

. (c) The respectlve obhgatxons of'each of 1he Investor and the- Company to
. consummate the Purchase are subject to the fulfillment (or waiver by the Investor andthe

e Company, as applicable) prior to- the Closing of the conditions that (i) any approvals or

authorizations of all United-States and other govemmental, regulatory or judicial atthorities
"(collectwely, “Governmental Entztzes”) required for the consummation of the Purchase-shall .
have been obtained or made iri form and substance reasonably satisfactory to each party and shall
‘be in full force and efféct and all waiting penods reéquired by United States and other applicable
law, if any, shall have expired-and-(ii) no prov1s1on of any applicable United States or other law
. - and 1o judgment, injuniction, order or decree of 3 any Governmental Entity shall prohibit the
- 'f'purohase and sale of the Pumhased Securities as contemplated by this Agreement '

B (d) The obhgauon of the Investor to. consummate the Purchase is also subject to the
o fnlﬁllment (or waiver by ﬂ1e Investor) at or. pnor to the Closmg of each of the followmg
-condJuons, ‘ :

(i) (A) the represeéntations and warranties of the Company set forth in (x)

Secuon 2. 2(g) of this Agreement shall be frue and correct in all réspects as though made -

-* - .oh and'as of the Closing Date, (¥} Sections 2.2(a) thirough (£) shall be true-and correctin. .
- all' material respects as though made on and as of the Closing Date (othier than Lo
 representations and warranties that by their terms speak : as of another date, which
" representations and warranties shall bé tru¢and correct in all material respects as of such
. "other date) and (2) Sections 2.2(h) through (v) (disregarding all qualifications or
limitations sét forth in such representations and warranties as to “materiality”, “Company
- “Material Adverse Effect” and words of similar import) shall be true and correct as though
".made on and as of the Closing Date (other than representations and warranties that by
- their terms speak as of another date, which representanons and warranties shall be true o
.. -and correct as of such other date), except to the extent that the failure of such -
- ... tepresentations and warranties referred to in this Section 1.2(d)(i)(A)(z) to be so true and
. correct, individually or in the aggregate, does not have and would not reasonably be '
-‘expected to have a Company Matenal Adverse Effect and (B) the Company shall have

2-.
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performed in all material respects all obligations required to be performed by it under this
i Agneement at or prior to the Closmg,

(ii)  the Investor shall have received a certificate signed on behalf of the
Company by a senior executive officer certifying to the effect that the conditions set forth
-in Section 1.2(d)(i) have been satisfied;

: (i) the Company shall bave duly adopted and filed with the Secretary of State
of its jurisdiction of organization or other applicable Governmental Entity the
‘amendments to its certificate or articles of i mcorporahon, articles of association, or similar
organizational document (“Charter”) in substantially the forms attached hereto as Amnex -
A and Annex B (the “Certificates of . Deszgnatzons”) and such filing shall have been :

. accepted;

, (iv)  (A) the Company shall have effected such changes to its compensation;
bonus, incentive and other benefit plans -arrangements and agreements (including golden
parachute, severance and employment agreements) (collectively, “Benefit Plans™) with .
respect to its Senior Executive Officers (and-to the exfent necessary for such changes to
‘be legally enforceable, each of its Senior Executive Officers shall have’ duly consented in
writing to such changes), as may be necessary, dunng the period that the Investor owns

. any debt or equity securities of the Conipany acquired pursuant to this Agreement or the
.- Warrant, in order to comply with Section 111(b) of the Emergency Economic ™ -
- - Stabilization Act of 2008 (“EESA”) as-implemented by guidance or regulation thereunder
* "-that has been issued and is in effect as of the Closing Date, and (B) the Investor shall
. have received a certificate signed on behalf of the Company by a senior exeoutive officer
a0 cerhfymg to the effect that the condmon set forth i in Secuon 1.2(d)(1v)(A) has been
'sausﬁed : '

- (v) eachof the Company s Senior Executive Ofﬁcers shall Have dehvered to
- the Investor a written waiver in the form attached hereto as Annex C releasing the
" Investor from any claims that such Senior Executive Officers may otherwise have as a:
.. result of the i issuance,, ofx or prior to the Closing Date, of any regulations. which requiire -
~. - the modification of, and the agreement of the: Company hereunder to modify, the terms of
‘any Benefit Plans with respect to its Senior Executive Officers to eliminate any -

:‘provisions of such Benefit Plans that would:not be in- compliance with the requirements

E -of Section 111(b) of the EESA as implemented by guidance or regulaﬁon thereunder that R

: has been issued and is in effect as-of the Closing Date; -

. (v1) the Company shall have dehvered to the Tnvestor a written opinion from
counsel to the Company (whlch may be internal counsel), addressed to the Investor and
- dated as of the Closmg Date, in substanually the form attached hereto as Annex D;

. _; i . (vn) the Company shall bave' dehvered certificates in proper form or, with the -
-+ 'prior consent of the Investor, evidence of shares in. book-entry form, evxdencmg the
Preferred Shares to Investor or its designeé(s); and

: 3.
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(viii) the Company shall have duly executed the Watrant in substantially the
form attached hereto as Annex E and delivered such executed Warrant to the Investor or
- its designee(s).

1.3  Interpretation. When a reference is made in this Agreement to “Recitals,”

“Articles,” “Sections,” or “Annexes” such reference shall be to a Recital, Article or Section of,
.or Annex to, this Securities. Purchase Agreement — Standard Terms, and a reference to -
“Schedules” shall be to a Schedule to the Letter Agreement, in each case, unless otherwise -
indicated. The terms defined in the singular have a comparable meaning when used in the plural
and vice versa. References to “herein”, “hereof”, “hereunder” and the like refer to this
. Agreement as a whole and not to any particular section or provision, unless the context requires
.otherwise. The table of contents and headings contained in this Agreement are for reference
purposes only and are not part of this Agreement. Whenever the words “include,” "includes” or

- . “including” are used in this Agreement, they shall be deemed followed by the words “without:

limitation.” No.rule of construction against the drafisperson shall be apphed in connection with
. the mterpretauon or enforcement of this Agreement, as this Agreement is the product of
negotiation between sophisticated parties advised by counsel. All references to “$” or “dollars”
‘mean the lawful currency of the United States of America. Except as expressly stated in this .
Agreement, all references to any statute, rule or regulatlon aré to thé statute, rile or regulation-as -
.amended, modified, supplemented or replaced from time to time (and, in the ¢ase of statutes,
include any rules and regulations promulgated under the statute) and to any section of any

. statute, rule or regulation include any successor to the section. References to a “businéss day”
shall mean any day except Saturday, Sunday and any day.on whlch banking-institutions in the
-State: of New York genemlly are authorized or reqmred by law or other govemmental actlons to
‘close. .

.Article I
- Representations aind Warranties
21 Diéelosure | |
: '(a) On or pnor 10 the Srgmng Date, the Company dehvered fo the Investor a sehedule_ -
_(“Dzsclosure Schedule”) setting forth, ameng other things, items the disclosure of whichis ~ ©
. mecessary or appropriate either in response to an express disclosure requirement contained in a

provision hereof or as an excepuon to one or more. representatlons or warranties contamed n
~ -Section 2. 2 , : :

: (b) “Company Material Adverse Eﬁéct” means a material adverse effect on (1) the
business, results of operation or financial condition of the Company and its consolidated
subsidiaries taken as a whole; provided, however, that Company Material Adverse Effect shall
~not be. deemed to include the effects of: A changes after the date of the Letter Agreement (the
“Szgnmg Date”) in general business, économic 6r market conditions (including changes
generally in prevailing interest rates, credit availability and liquidity, currency exchange rates-
_and price levels or trading volumes in the United States or foreigh securities-or credit markets),
* or any.outbreak or escalatlon of hostilities, declared or undeclared acts of war or terrorism, in

._4_l
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each case generally affecting the industries in which the Company and its subsidiaries operate,
(B) changes or proposed changes after the Signing Date in generally accepted accounting

. principles in the United States (“GA4P”) or regulatory accounting requirements, or authoritative.
interpretations thereof, or (C) changes or proposed changes after the Signing Date in securities,
banking and other laws of general applicability or related policies or interpretations of

- Governmental Entities (in the case of each of these clauses (A), (B) and (C); other than changes
or occurrences to the extent that such changes or occurrences have or would reasonably be
-expected to have a materially disproportionate adverse effect on the Company and its
consolidated subsidiaries taken as a whole relative to comparable U.S. banking or financial
services organizations); or (if) the ability of the Company to consummate the Purchase and other
transactions contemplated by this Agreement and the Warrant and perform its obligations’
hereunder or thereunder on a timely basis.

. (¢©)  “Previously Disclosed” means information set forth on the Disclosire Schedule,
_provided, howevér, that disclosure in any section of such Disclosure Schedule shall apply ouly to

the indicated section of this Agreement except to the extent that it is reasonably apparent from

“the face of such disclosure fhat such disclosure is rel‘evant to'anoth'er section of this Agreenient.

22 Rggresentatlons and Warranties of the Cog:_pany Except as Prev:ously stclosed,
the Company represents and warrants to the Investor that as of’ the Slgnmg Date and as of the
' Closmg Date (or such other date Spec1ﬁed herein): :

(a) The Company hds been

duly mcorporated and is vahdly ex1stmg and in good standing under the laws of its jurisdiction of

organization, with the necessaty power and authonty to.own its properties and conduct its
"business in all material respects as currently conducted, and except as has not, md1v1dually orin

the aggregate, had and would not reasonably be expected to have a Company Material Adverse
 Effect, has been duly qualified as a foreign corporation for the transaction of business and is in

good standing under the laws of each other’ Junsdlctlon in' which it-owns or leases propeitics or

‘condugcts any business so as to require such qualification;. each: subs1d1a1y of the Company that

o 'Would be considered a “significant subs1d1ary” within the'meaning of Rule 1-02(w) of

Regulatmn S-Xunder the. Securities Act of 1933 (the “Securities Act”), has béen duly ofganized
- and is validly existing in- good smndmg under the laws of its juri§diction of organization. The -
Charter and bylaws of the Compatiy, copies of which have been provided to the Investor prior to
the Signing Date, are true, complete and correct copies of such documents as in full force and
“effect as of the Slgnmg Date .

(b) Capltahzauon. The authorized capital stock of the Company, and the outstandmg
cap1ta1 stock of the Company (including securities convettible into, or exercisable or".
exchangeable for, capital stock of the Company) as of the most récent fiscal month—end
preceding the Signing Date (the “Capitalization Date”) is set forth-on Schedule B. The
.outstanding shares of capital stock of the Company have béen duly authorized and aie validly
issued and outstandmg, fully paid and nonassessable, and subject to no preemptive righits (and
were not issued in violation of any preemptive rights). As of the Signing Date, the Company -
does not have outstanding any securities or other obligations prov1d1ng the holder the nght to

-5-
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acquire its Common Stock (“Common Stock”) that is not reserved for issuance as specified on
Schedule B, and the Company has not made any other commitment to authorize, issue or sell any
Common Stock. Since the Capitalization Date, the Company has not issued any shares of
Common Stock, other than (i) shares issued upon the exercise of stock options or delivered under
other equity-based awards or other convertible securities or warrants which were issued and
outstanding on the Capitalization Date and disclosed on Schedule B and (ii) shares disclosed on

_ Schedule B. Each holder of 5% or more of any class of capital stock of the Company and such
“holder’s pnmary addess are set forth on Schedule B, :

(c) - Preferred Shares. The Preferred Shares have been duly and validly authori_zed, :
and, when issued and delivered pursuant to this Agreement, such Preferred Shares will be duly
-and validly issued and fully paid and non-assessable, will not be issued in violation of any
preemptive rights, and will rank pari passu with or senior to all other series or classes of .
Preferred Stock; whether or not issued or outstanding, with réspect to the payinent of dividends
and the distribution of assets in the event of any dissolution, hqmdatlon or wmdmg up of the
Company.. .

(@) - The Warrant and Warrant Shares. The Wairant has been duly authorized and,
when executed and delivered as contemplated hereby, will constitute a valid and legally binding
obligation of the Company enforceable: against the Company in accordanice with its terms, except
as the same may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or
similar laws aﬁ‘ectmg the enforcement of creditors’ rights generally and general eqmtable
. principles, regardless of whether such enforceability is considered in-a proceeding at law or in
equity (“Bankruptcy Exceptions™). The shares of Wairant Preferred: Stock issuable ‘upon ‘exercise
of the Warrant (the “Warrant Shares”) have been diily authotized and teserved for issuance upon
“exeicise of the Warrant and when so issued in dccordance with the terms of the Warrant will be.

' vahdly issued, fully paid and non-assessable; and will rank pari passu with or senior-to all other
series or classes of Preferred Stock, whether or not issued or oufstanding, with réspect to the
‘payment of dividenids and the dlstributnon of assets in the event of any dassolunon, hqutdanon or

. ‘winding up' of the Company

- (o) - Authonzauo Enforceablh

(1) The Company has the corporate power. and authonty to execute and .
deliver this Agreement and the Warrant and to carry out its obligations hereunder and
thereunder (which includes the issuarice of the Preferred Shares, Warrant and Wartant
‘Shares). The execution, dehvery ‘and performance by the Company of this Agteement and
the Warrant and the consummation of the transactions contemplated hereby and thereby
have been duly authorized by all necessary cotporate action on the part of the Company
and its stockholders, and no further approval or authorization is required on the part of

.the Company. This Agréement is a valid and binding obligation of the Company '
‘enforceable agamst the Company in accordance with its terms, subject to the Bankmptcy
Exceptlons '
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(ii)) The execution, delivery and performance by the Company of this
Agreement and the Warrant and the consummation of the transactions contemplated
hereby and thereby and compliance by the Company with the provisions hereof and
thereof, will not (A) violate, conflict with, or result in a breach of any provision of, or

. constitute a default (or an event which, with notice or lapse of time or both, would
constitute a defanlf) under, or result in the termination of, or accelerate the performance
required by, or result in a right of termination or acceleration of, or résult in the creation
of, any lien, security interest, charge or encumbrance upon any of the properties or assets

.of the Company or any subsidiary of the Company (each a “Company Subsidiary” and,
collectively, the “Company Subsidiaries”) under any of the terms, conditions or
-provisions of (i) its organizational documents or (ii) any note, bond, mortgage, indenture,
deed of trust, license, lease, agreement or other instrument or obligation to which the

_ . -Company or any Company Subsidiary is a party or by which it or any Company

Subsidiary may be bound, or to which the Company or any Company Subsidiary or any

_ of the properties or assets of the Company or any Company Subsidiary may be subject, or
®B) subject to compliatice with the statutes and regulatlons referred to in the next

- paragraph; violate any statute, rule or regulation or any judgment, rulmg, order, writ,
injunction or ‘decree applicable to the Company or any Company Subsidiary or any of
their respective propetties or assets except, in the case of clauses (A)(ii) and (B), for -

" those oceurrences that, individually or in the aggregate, have not had and would not
reasonably be expected to have a Company Material Adverse Effect. '

(m) Other than the filing of the Certificates of Desxgnanons w1th the Secretary
of State of its _]unsdlcuon of organization or other apphcable Governmental Entity, such
filings-and’ approvals as are required to be made or obtained undet any state “blue sky” .

--laws and such as have been made or obtained, no notice to; ﬁhng with, exemption or
review by, or authonzauon, consent or approval of, any Governmental Entity is required . .
to be made or.obtained by the Company in connection with the consummation by the

" Company of the Purchase except for any such notices, filings, exemptions, réviews;
authorizations, consents and approvals the failure of which to riake or obtain would not,
individually or in the aggregate reasonably be expected to have a Company Matenal
'Adverse Eﬂ‘ect. : -

‘ Antl-takeover Prov1s1ons and Rights Plan. The Board of Dnectors of the - A
Company (the “Board of. 'Directors™) has taken all necessary action to ensure that the transacuons
contemplated by this Agreement and the ‘Warrant and the consummation of the transactions
contemplated hereby and thereby, including the exercise of the Warrant in accordance with its
terms, will be exempt from; any anti-takeover or similar provisions of the Company’s Charter anq
bylaws, and any other provisions of any apphcable “moratorium”, “control share”, “fair price
“interested stockholder” or other anu—takcover laws and regulations ¢ of any Junsdlctlon. o

{® No Comgany Material Adverse Effect. Since the last day of the last completed :
fiscal penod for which financial statements are included in the Company Financial Statements
(as defined below), no fact, circumstance, event, change, occurrence, condition or development

-
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has occurred that, individually or in the aggregate, has had or woul& reasonably be expected to
have a Company Material Adverse Effect.

(h)  Company Financial Statements. The Company has Previously Disclosed each of

- the consolidated financial statements of the Company and its consolidated subsidiaries for each
of the last three completed fiscal years of the Company (which shall be audited to the extent
audited financial statements are available prior to the Signing Date)-and each completed
quarterly périod since the last completed fiscal year (collectively the “Company Financial
Statements”). The Company Financial Statements present fairly in all material respects the
-consolidated financial position of the Company and its consolidated subsidiaries as of the dates
indicated therein and the-consolidated results of their operations for the periods specified therein;
‘and except as stated therein, such financial statements (A) were prepared in conformity with '
GAAP apphed on a consistent basis (except as may be noted therein) and (B) have been prepared
- from, and are in accordance ‘with, the books and records of the Company and the Company -
Subsidiaries. . .

(D  Reports. : .

(i) . _ Since December 31, 2006, the Company and each Company Subsidiary
‘has filed all reports registrations, documents, filings, staternents and subinissions;
together with any amendments thereto, that it was required to file with any Governmental
_Entity (the foregoing, collectively, the “Company Reports” aind hias paid all fees and
assessments duie and payable in connection therewith, except, in each case, as would not,
individually or in the aggregate, reasonably be expected to have a Company Material
Adverse Effect. ‘As of their respecuVe dates.of filing, the Company Reports complied in

.all material féspects with all statutes and applicable rules and regulatlons of the
applicable Governmental Entmes

(11) The records; systems, controls data and mformatlon of the Company and
the Company Subsidiaries are recorded, stored, maintaitied and operated under means -
(including any electronic, mechanical or photographic-process, whether.computerized or
not) that are umder the excluswe ownership and direct control of the Company orthe
Company | Subsuhanes or.their accountants (including all measis of access thereto and
therefrom), éxcépt for any non-exclusive ownership arid non-direct control that would not

. reasonably be expécted to have a material adverse effgct on-the systen of internal
accounting controls described below in this Section 2.2(i)({i). "Thé €ompany Ay has.
implemented and maintains adequate disclosure controls-and procedures to ensure that
‘material information relating to the Company, including the consolidated Company _
Subsidiaries, is made known to the chief executive officer and the chief financial officer -
of the Company by others within those entities, and (B) has disclosed, based on its most
recent evaluatlon prior to the Signing D, to the Company’s outside auditors and the
audit comimittee of the Board of Directors (X).any significant deficiencies and material
weaknesses in the design-or. operation of internal controls that are. reasonably likely to
adversely affect the Company’s ability to record, process, summarize and report finiancial
information and (y) any fraud, whether or not material, that involves managementor

-8-

095331-0002-10033-NY0526908479 - ..



other employees who have a sigt\iﬁcant role in the Company’s internal controls over
financial reporting.

()  NoUndisclosed Liabilities. Neither the Company nor any of the Company
Subsidiaries has any liabilities or obligations of any nature (absolute, accrued, contingent or
otherwise) which are not properly reflected or resérved against in the Company Financial

.- Statements to the extent required to be so reflected or reserved against in accordance with

"GAAP, except for (A) liabilities that have arisen since the last fiscal year end in the ordinary and
usual course of business and consistent with past practice and (B) liabilities that, individually or
in the aggregate, have not had and would not reasonably be expected tohavea Company
Material Adverse Effect.

E (k) Offenng of Secunues Neither the Company nor any person acting on its behalf
_ has taken any action (mcludmg any offering of any securities of the Company under
circumstances which would require the integration of such offering with thé offering of any of
the Purchased Securities under the Securities Act, and the rules and regulations of the Securities
and Exchange Commission (the “SEC™) promulgated thereunder), which might subject the
~ offering, issuance or sale of any of the Purchased Securities to Investor. pursuant to this
Agreement to the registration réquirements of the Securities Act.

O. ngatlon aid Other Proceedmg_‘ Except (i) as set forth on Schedule Cor(ii)as
vould not, md1v1dually or in the aggregate, reasonably be expected to have a Company Material
Adverse Effect, there'is no. (A) pending or, to the knowledge of the Company, threatened, claim,
‘action, suit, mvestlgation or proceeding, agamst the Company or arly Company. Subsidiary or'to
Wlnch any of then' assets are, sub_tect nor. 1s the Company or any. Company Subs1d1ary subject to

.....

' '-Govemmental Enuty with: respect to any report or relatmg fo any- exammatlons or mspectxons of
the Company or any Company Subs1d1anes

(m) Co;gphance with Laws Except as would-not, md1v1dually orin the aggregate
. reasonably be expected to have a Company Material Adveise Efféct, the Company and the-

.. - Company Subsidiaties have all permits, licenses, ﬁanchlses, authorizations,:orders and approvais

of, and have made all ﬁhngs applications and registrations with, Governmiéntal. Entmes that are
required in order to permit them to-own or lease their properties and assets and to catry-on their
business as presently conductéd and that are material to the business of the Company or such
Company Subsidiary.: Except as set forth on Schedule D, the Conipany and the Company
Subsidiaries have complied in all respects and are not in default or violation: of, and none of them:
is, to the knowledge of the Company, under investigation with respect to o, to.the knowledge of
the Company, have been: threatened to be charged with or given notice of any Violation of, any’
applicable domestic (federal, state or local) or foreign law, statute, ordmance, license, nale,
‘regulation, policy or. gmdehne, order, demand, writ, injunction, décree o judgment of any -
Governmental Entﬂy, other:than‘such noncompliance, défaults or violations that would not,
mdnvxdually orin the aggregate ‘reasonably be expected to have a- Company Matenal Adverse
Effect. Except for statutory or régulatery.restrictions of general application of as set forth on
. A.Schedule D,no Govemmental Entlty has placed any restriction on the busmess or properues of
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the Company or any Company Subsidiary that would, individually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect.

() Employee Benefit Matters. Except as would not reasonably be expected to have,
either individually or in the aggregate, a Company Material Adverse Effect: (A) each “employee
~ benefit plan” (within the meaning of Section 3(3) of the Employee Retirement Income Security’
Act of 1974, as amended (“ERISA™)) providing benefits to any current or former employee,
‘officer or director of the Company or any member of its “Controlled Group” (defined as any
organization which is a member of a controlled group of corporations within the meaning of

Section 414 of the Internal Revenue Code of 1986, as amended (the “Code™)) that is sponsored,
maintained or contributed to by the Company or any member of its Controlled Group and for
which the Company or any member of its Controlled Group would have any liability, whether
actual or contingent (each, a “Plan”) has been maintained in compliance with its terms and with
the requirements of all applicable statutes, rules and regulations, including ERISA and the Code;
(B) with respect to each Plan subject to Title IV of ERISA (including, for purposes of this clause
(B), any plan subject to Title IV of ERISA that the Company or any member of its Controlled -
Group previously maintained or contributed to in the six years prior to- the Signing Date), (1) no

" “reportable event” (within the meaning of Section 4043(c) of ERISA),. “other.than a Téportable
‘event for which the notice period referred to in Section 4043(0) of ERISA has been waived, has
occurred in the three years prior to the Signing Date or is reasonably expected to occur, (2) no
“accumulated finding deﬁclency” (within the meaning of Section 302 of ERISA or Section 412
cf the Code), whether-or not waived, has occurred in the three years prior to the Signing Date or
is reasonably expected to ocedr, (3) the fair market value of the assets under each Plan exceeds

. the présent value of all benefits accrued under such Plan (determined based on the assumphons

-used to fund such Plan) and (4) nelther the Company nor any member of its. Controlled Group

has incurred in the six years prior to.the Signing Date, or reasonably expects fo incur; any .

liability under Title IV of ERISA (other than contributions to the Plan or premiinms to the PBGC-

-in the ordinary ¢ourse and without default) in'respect of a. Plan (mcludmg any Plan thatis a
“multiemployer plan”, within the meaning-of Section 4001(c)(3) of ERISA); and (C) each Plan
that is intended to be qualified vnder Section 401(a) of the Code Has, received a favorable

- detcrmination letter from the Internal Revenue Service with respect to its qualified status that has-

- not been revoked, or such-a detérmination letier has been timely applied for but not received by

the. Signing Date, and:nothing has occmred, whether by action or by failure fo act, Whlch could
reasonably be expected to.cause the loss, revocation or demal of such quahﬁed status or

" favorable determmatlon letter

) (0) ~Taxes. Except as would not, individually or in the aggregate, reasonably be

expected to have a Company Material Adverse Effect, (i) the Company and the Company
Subsidiaries have filed all federal, state, local and foreign income and franchise Tax refums -~

" fequired to be filed tbrough the Signing Date, subject to permitted extensions, and have pald all.
Taxes due thereon,‘and (i) fio Tax deﬁcxency has been determined adversely to the Company or -
any of the Company Subsidiaries, nor does the Company have any knowledge of any Tax
deficiéncies. “Tax”or “Tuxes” means any federal, state, local or foreign income, gross receipts,.

. property, sales, use, license, excise, franchxse, employment; payroll, Wlthholdmg, altetnative or -

add on minimum, ad valorem, transfer or excise tax, or any other tax, custom, duty,
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governmental fee or other like assessment or charge of any kind whatsoever, together with any
interest or penalty, imposed by any Governmental Entity.

(p)  Properties and Leases. Except as would not, individually or in the aggregate,
reasonably be expected to have a. Company Material Adverse Effect, the Company and the
. Company Subsidiaries have good and marketable title to all real properties and all other
properties and assets owned by them, in each case free from liens, encumbrances, claims and
defects that would affect the value thereof or interfere with the use made or to be made thereof -
by them. Except as would not, individually or in the aggregate, reasonably be expected to have a
_ ‘Company Material Adverse Effect, the'Company and the Company Subsidiaries hold all leased
real or personal property under valid and enforceable leases with no exceptions that would
mterfere w1th the use made orto be made thereof by them.

: (q) nvnronmental Llabﬂlty Except as would not, mdmdually or in the aggregate,
.reasonably be expected to have a Company Matenal Adverse Effect:

@) . there rs no legal, admmlstrauve, or other proceedmg, clalm or action of
any nature seekmg to jinpose, or that would reasonably be expected to result in the’
imposition of, on the Company, or any Company Subsidiary, any liability relating to the

. Telease of hazardous substances as defined under any local, state orfederal environmental
statute, regulation or ordinance, including the Comprehensive Envxronmental Response,
‘Compensation and Liability Act of 1980, pending or, to the Company’ $ knowledge
threatened against the Company or any Company Subsidiary;

(11) to the Company S lmowledge, there isno reasonable bas13 for any such
proceedmg, ¢laim ¢ or action; and

_ - (iti) nelther the Company nor any Company Subsxdrary is sub_;ect to any.
agreement, order, Jjudgment or decree by-or with any court, Govemmental Enuty or tlurd
_party lmposmg any ; such enwmnmental liability.

(r) Risk Management Instruments ‘Except-as would not, mdw:dually orinthe .

. -aggregate reasonably be expected to have a Company- Matetial Adverse Eﬂ‘ect, all derivative

‘instruments, including, swaps, caps, floors and option agreements, whether entered into for the
: [-Company s own account, or for the aecount of one-or more of the Company Subsidiaries or its or
 their customers, were etitered into (i).only i in the ordinary course.of business, (ii) in accordance
.with prudent practices and in all material respects with all-applicable laws; rules, ,regulanons and
‘regulatory policies and (iii) with counterpartles believed to be financially responsible at the time;
.“and each of such instruments constitutes the valid and legally binding obligation of the Company -
. oroneofthe ‘Compaity Subsidiaries, enforceable in accordance with: its terms, except as may be
- limited by. the Bankruptcy Exceptlons Neither the-Conipany or the Company Subsidiaries, nor,

- ‘tothe know!edge of the Company, any other party thereto, is in breach of any ofits obhgatlons

B under any such agreement or agratigement other than such breaches that would not, individually

or m the aggregate, reasonably be expected tohave a Company Matenal Adverse Effect.
k N
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® Agreements with Regulatory Agencies. Except as set forth on Schedule E, neither
the Company nor any Company Subsidiary is subject to any material cease-and-desist or other

similar order or enforcement action issued by, or is a party to any material written agreement,
consent agreement or memorandum of understanding with, or is a party to any commitment letter
- or similar undertaking to, or is subject to any capital directive by, or since December 31, 2006,
has adopted any board resolutions at the request of, any Govérnmental Entity (other than the
Appropriate Federal Banking Agencies with jurisdiction over the Company and the Company
Subsidiaries) that currently restricts in any material respect the conduct of its business or that in
any material manner relates to its capital adequacy, its liquidity and funding policies and
practices, its ability to pay dividends, its credit, risk management or compliance policies or
procedures, its internal controls, its management or its operations oi business (each item in this
_sentence, a “Regulatory Agreement”), nor has the Company or any Company Subsidiary been .
advised since December 31, 2006 by any such Governmental Entity that it is considering issuing,
initiating, ordering, or requestmg any such Regulatory Agreement. The Company and each
Company Subs1d1a1y are in compliance in all material respects with each Regulatory Agreement
* to which it is party or subject, and neither the Company nor any Company Subsidiary has '
,r_ece1ved any notice from any Governmental Entity indicating that either the Company or any
Company Subsidiary is not in compliance in all material respects with any such Regulatory
. Agreement. "Appropriate Federal Banking Agency" means the “appropriate Federal banking
agency” with respect to the Company or such Company Subsidiaries, as applicable, as defined in
. Section 3(q) of the Federal Deposxt Insumnce Act (12 US.C. Section 1813(q)) '

4 ()  Insurance: The Company and the Company. Subs1dlanes are insured with
: reputable insurers against suchrisks and in such amounts as the management of the Company

* ! reasonably has determined-to be: prudent and consistent with industry practlce The Company

" - and the Company Subsidiaries are in material compliance with their insurance: policies and are

“not in.default under any of the materjal terms thereof, each such policy is -outstanding and in full

'force-and effect, all premiums and other payments dué under any material pohoy bave been pa1d,
and all claims thereunder have: been filed in due and timely fashion, except, in each case, as

- .- would not, md1v1dua11y orin. the aggregatc reasonably be expeoted tohavea Company Material

Adverse Eﬂ‘ect

. (). Intellectual p_e_x_’g Except as would not, mdmdually orin the aggregate
" reasonably be expected to have a Company Material Advetse Effect, (i) the Company and each
-Company Subsidiaty owns or otherwise has the right to use, all intellectual property. rights,
" including ail trademarks, trade dréss, trade names, service marks, domain names, patents,
. inventions, trade secrets, know-how, works of authorship and copytights therein, that are used-in
the conduct of their existing businessés-and all rights relating to the plans, design and ‘
specxﬁcatlons of any of its branch facilities (“Proprietary Rights”) free and clear of all liens and

. ‘any claims of ownership by current or former employees, contractors, designers or others and (i)

-~ neithef the Company nor any of the Company Subsidiaries is inaterially infringing, diluting, "
* misappropriating or \nolanng, nor has the Company or any or the Company Subsidiaries received
. ‘any written (or, to the knowledge of the Conipany, oral) communications alleging that any of
- ‘them has matenally infringed, diluted, mlsappropnated or violated, any of the Propnetary Rights
- owned by any other person. Except as would not, individually or in the aggregate, roasonably be
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expected to have a Company Material Adverse Effect, to the Company’s knowledge, no other
person is infringing, diluting, misappropriating or violating, nor has the Company or any or the
Company Subsidiaries sent any written communications since January 1, 2006 alleging that any
person has infringed, diluted, misappropriated or violated, any of the Propnetary Rights owned
by the Company and the Company Subsidiaries.

(v) Brokers and Finders. - No broker, finder or investment banker is entitled to any

' financial advisory, brokerage, finder's or-other fee or commission in connection with this

Agreement or the Warrant or the transactions contemplated hereby or thereby based upon

‘arrangements made by or on behalf of the Company or any Company Subsidiary for which the

Investor could have any hab:hty

Article I
‘Covenants

3.1 Commercially Reasonable Efforts. Subject to the terms and conditions of this

?Agreement, each of the parties will use its commerclally reasonable efforts in good faith to take,
“or cause to be taken, all actions, and to'do, or cause to be done; all things necessary, proper’ or

desirable, or advisable ynder applicable laws, so as to permit consummation of the Purchase as-

; 'promptly as practicable and otherwise to enable consummation of the transactions. contemplated
: =hereby and shall use commerclally reasonable eﬁ'orts to cooperate with the other party to that
' end ' .

3.2 E_xp Unless othermse provided in this Agreement or the Watrant, each of

* 'the parties hereto will bear and pay all costs and expenses incurred by itor on its behalf in'®
. connection with the transactions contemplated utider this Agreement and the Warrant, including:
. feesand’ expenses of its: own. ﬁnanclal or other consultants mvestment bankers, accountants and
T "counsel ) : ‘ :

3 3 Sdfﬁciency of Authonzed Warrant Preferred Stock; Exchange Lisﬁng'
(a) ' 'During the penod ﬁom the Closmg Date-until the dateon Whlch the Wan'ant has

: ] been ﬁllly exercised, the Company shall at all times have reserved for issnance, free of - _
e 'preempuve or similar rights, a sufﬁclent number of authonzed and unissued, Wanant Shares to
' _~effectuate such exercise, -

-' (). Ifthe Company hsts its Common Stock on any natlonal securities exchange the

L "Company shall, if requested by the Investor, promptly use its reasonable best efforts to cause the
.. Preferred Shares and Warrant Shares to be approved for listing on a national secuntles exchange
as promptly as practicable followmg such request.

3 4 Certain Nonﬁcauons Until Closmg From thie ngnmg Date until the' Closmg, the

5Company shall promiptly notify the Investor of (i)-any fact, event or circumstance of which it is
-aware and which would réasonably be expected to cause any representatlon or warranty of the
- Company contamed in this Agreemcnt to be untrue or inaccurate in any matenal respect or to

i
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. cause any covenant or agreement of the Company contained in this Agreernent not to be
complied with or satisfied in any material respect and (ii) except as Previously Disclosed, any
fact, circumstance, event, change, occurrence, condition or development of which the Company
is aware and which, individually or in the aggregate, has had or would reasonably be expected to
have a Company Material Adverse Effect; provided, however, that delivery of any notice
pursuant to this Section 3.4 shall not limit or affect any rights of or remedies available to the
Investor; provided, further, that a failure to comply with this Section 3.4 shall not constitute a

* breach of this Agreement or the failure of any condition set forth in Section 1.2 to be satisfied

unless the underlying Company Material Adverse Effect or material breach would indepéndently
result in the failure of a condition set forth in Section 1.2 to be satisfied.

" 3.5. . Access, Information and.Conﬁdentialigg.

o (8) ~ From the Signing Date until the date when the Investor holds an amount of
" Preferred Shares baving an aggregate liquidation value of less than 10% of the Purchase Price,.
‘the Company will permit the Investor and its-agents; consultants, contractors and adVISOI‘S &)
-acting through the Appropriate Federal Bankmg Agency, or otherwise to the extent necéssary to
evaluate, Inanage, or transfer its investment in the Company, to examine the corporate books and
. “make copies thereof and to discuss the affairs, finances and accounts of the Company and the’
- Company Subsidiaries with'the prmclpal officers of the Company, all upon reasonable netice andj :
“‘at-such reasonable times and as often-as the Tnivestor may reasonably requést and (y) to:review
- any information material to the Tavestor’s investment in the Company provided by the Company

T toits Appropnate Federal Banking Agency. Any mvestngatlon pursuant to this Section 3.5 shall

be conducted during normal business hours and in such manner as not to interfere unreasonably
with the conduct of the business of the Company, and nothing herein shall requife: the. Company
. or any.Company Subs1d1ary to disclose any information to the Investor to the extent. (1) '
' prohlblted by applicable law or regulation, or (ii) that such dlsclosure would reasonably be
. expected to cause a violation of any agreement to which the C‘ompany or any Company
- Subsidiary is-a party of would cause a risk of a loss of privilege to the Coinpany or any Company
o Subsidiary (provided that the Company- shall use commercially reasonable effoits to make
. *. approptiate subsutute dlsclosure anangements under circamstances Where the restncuons m th1s '
Lo _clause (n) apply) : - S

R (b) “From the Slgnmg Date unhl the date on which all of the Preferred Shares and
. Warrant Shares have been rodeemed in whole the Company will deliver, or will causeto be -
. -delivered, to the Investor: -

(1) as soon.as avaﬂable aﬁer the end of each fiscal year of the Company, and
- in any event within 90 days thereafter, a consolidated balance sheet of the Company asof.
the end of such fiscal yeat, and consolidated staterhents of income, retained earnings ; and
.cash flows of the Company for such: ‘year, in each case prepared in accordance with: ‘
GAAP anil setting foith'in each case in comparative form the figures for the prevmus ‘
fiscal year of the Company, and whlch shall be audited to the extent audited ﬁnanclal
statements are avaﬂable and
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(ii) assoon as available after the end of the first, second and third quarterly
periods in each fiscal year of the Company, a copy of any quatterly reports provided to
other stockholders of the Company or Company management.

(¢)  The Investor will use reasonable best efforts to hold, and will use reasonable best h

efforts to cause its agents, consultants, contractors and advisors to hold, in confidence all non-
public records, books, contracts, mstruments, computer data and other data and information
(collectively, “Information) concerning the Company furnished or made available to it by the
Company or its representatives pursuant to this Agreement (except to the extent that such
information can be shown to have been (i) previously known by such party on a non-confidential
basis, (ii) in the public domain through no fault of such party or (iii) later lawfully acquired from
other sources by the party to which it was furnished (and without violation of any other

.. confidentiality obligation)); provided that nothing herein shall prevent the Investor from -

disclosing any Information to the extent requu‘ed by applicable laws or regulations or by any e

' subpoena or similar legal process.

. (d) The Investor’s mformatlon nghts pursuant to Section 3.5(b) may be ass1gned by
the Investor to a transferee or assignee of the Purchased Securities or the Warrant Shares or with
a liquidation preference or, in the-case of the Warrant, the liquidation preference of the =
underlying shares of Warrant Preferred Stock, no less than an amount equal to 2% of the initial
- .aggregate hqmdatlon preference of the Preferred Shares .

-

- Article v
Addmonal Agreements

41 Pirchasefor Inveetment The Investor acknowledges that the Purchasad Secunhes- o

- and'the Wanant Shares have not beer, reglstered under the Securities Act or under any state .
securities laws. The Investor (a) is acquiring thie Purchased Securities pursuant to an exemphon
-from registration under the Securities Act solely for investment with no present intention to

- distribute thein to any person in violation of the Securities Act or any applicable U.S. state:

» :_ o secririties laws, (b) will not sell or otherwise dlspose of any of the Purchased Securities or the _ L
o Warrant Shares, except in.compliance with the registration requirements or exemption prov;smns- .
- of the Securities Act and any applicable U.S. state securities laws, and (c) has such. knowledge

and experience in financial and business matters and in investments of this type that it is. eapable
. .of evaluating the merits and nsks of the Pm'chase and of makmg an informed mvestment '

- idecision: |

42 - Legends.

(a) " ‘The Investor agrees that all cettlﬁcates or other instraments representmg the e

Lo - __-_Warrant will bear a legend subsmntlally to the followmg effect:

“THE SECURITIES RBPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE
SECURITIES LAWS OF ANY STATB AND MAY NOT BE TRANSFERRED SOLD
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OR OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION .
STATEMENT RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO AN EXEMPTION
FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS.

" THIS INSTRUMENT IS ISSUED SUBIJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURITIES PURCHASE -
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE -
INVESTOR REFERRED TO THEREIN, A .COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT -
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH - .
‘SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT WILL BE VOID.” :

(b) Inaddition, the Investor agre&s that all certificates or other instruments :
represennng the Preferred Shares and the Warrant-Shares will bear a legend substantially to the
follovnﬂg effect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE NOT SAVINGS
ACCOUNTS, DEPOSITS OR OTHER OBLIGATIONS OF A BANK AND ARE NOT .
INSURED BY THE FEDERAL DEPOSIT INSURANCE CORPORATION OR ANY
OTHER GOVERNMENTAL AGENCY '

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN N
"REGISTERED UNDER THE SECURITIES ACT OF 1933, AS-AMENDED (THE

“SECURITIES ACT”), OR THE- SECURITIES LAWS OF ANY STATE AND MAY
NOT BE TRANSFERRED, SOLD OR OQTHERWISE DISPOSED OF EXCEPT WHILE
A REGISTRATION STATEMENT RELATING THERETO IS IN EFFECT: UNDER -

. SUCH ACT AND APPLICABLE STATE.SECURITIES LAWS OR PURSUANT TO

. AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS
. EACHPURCHASER OF THE SECURITIES REPRESENTED BY THIS . -
- INSTRUMENT IS NOTIFIED THAT THE SELLER MAY BE RELYING ON THE:

. "EXEMPTION FROM SECTION'5 OF THE SECURITIES ACT PROVIDED BY RULE -

'144A THEREUNDER. ANY TRANSFEREE OF THE SECURITIES REPRESENTED :
‘BY THIS INSTRUMENT BY. ITS ACCEPTANCE HEREOF (1) REPRESENTS THAT
- ITIS A“QUALIFIED INSTITUTIONAL BUYER” (AS DEFINED INRULE 144A -~ "
“UNDER THE SECURITIES ACT), (2 AGREES THAT IT'WILL NOT OFFER, SELL ,
‘OR OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY THIS -
INSTRUMENT EXCEPT (A) PURSUANT TO A REGISTRATION STATEMENT

‘WHICH IS THEN EFFECTIVE UNDER THE SECURITIES-ACT, (B) FOR SO LONG S

_AS THE SECURITIES REPRESENTED BY THIS' INSTRUMENT ARE ELIGIBLE -
" FOR RESALE PURSUANT TO RULE 144A, TO A PERSON IT REASONABLY - -
BELIEVES IS A “QUALIFIED INSTITUTIONAL BUYER” AS DEFINED INRULE -
144A UNDER THE SECURITIES ACT THAT PURCHASES FORITSOWN .~ -
ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER
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TO WHOM NOTICE IS GIVEN THAT THE TRANSFER IS BEING MADE IN
RELIANCE ON RULE 144A, (C) TO THE ISSUER OR (D) PURSUANT TO ANY
OTHER AVAILABLE EXEMPTION FROM THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND (3) AGREES THAT IT WILL
GIVE TO EACH PERSON TO WHOM THE SECURITIES REPRESENTED BY THIS
INSTRUMENT ARE TRANSFERRED A NOTICE SUBSTANTIALLY TO THE

" EFFECT OF THIS-LEGEND. '

“THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE .
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE -
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT = '*

..~ BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH
. SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT WILL BE VO '

(©) . Inthe event that any Purchased Secun’aes or Warrant Shares (i) become regxstered‘ |
under the Securities Act or (i) are eligible to be transferred without restriction in accordance - .

_ with Rule 144 or another exemption from registration under the Secuntles Act (other than Rule -

144A), the Company. shall issue new certificates or other instruments representing such .

. ‘Purchased Securities or Warrant Shares, which shall not contain thie applicable legends in.
- Sections 4.2(a) and (b) above; ; provided that the. Investor smrenders to the Company the -
o prevxously issued certxﬁcates or.other mstruments o

43  Certain Transacuons The Company wﬂl not merge or consolidate wﬂh, or sell _

: transfer or Jease all or substantially all of its: property or assets to, any other party unless'the .

. -successor, transferce or lessee party (or its ultimaté parent entity), as the case. may be (if not: the
S Company), expressly assumes the due and punctual performance and observance of each and :
"+ . évery covenant, agreement and condltlon of thls Agreement to be performed and observed by the -

Company

4 4 Tiansfer of Purchased Secuntles and Wan'ant Shares: Restuctlons on Exerclse of o

. 4 'ihe Warrant. Sub}ect to comphance with apphcable 'securities laws, the Investor shall be

permltted to transfer, sell assign or otherwise dispose of (“Transfer”) all or a portlon of the L

.- Purchased Securities or Warrant Shares at any time, and the Company shall take all steps-ds may
bé reasonably requested by the Investor to facilitate the Transfer of the Purchased Securities'and -

. .the Warrant Shares; provided that the Investor shall not Transfer any Purchased Securities or .
' Warrant Shares if such transfer would reéquire the Company to be subject to the periodic

reporting requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934 (the:

“Exchange Acr”).. In fustherance of the: foregoing; the Company shall prov1de reasonable .
"~ ‘cooperation to facilitate any Transfers of the Puichased: Securities or Warrant Shares, including,
. "asisreasonable under the circumstances, by furnishing such information concerning the
- “Company and its business as a proposed transferée may - reasonably request (including such
"~ information as is required by Section 4.5(k)) and making management of the Company
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reasonably available to respond to questions of a proposed transferee in accordance ﬁm
_ customary practice, subject in all cases to the proposed transferee agreeing to a customary
confidentiality agreement.

4.5 Regkm' tion Rights.

(@)  Unless and until the Company becomes subject to the reporting requirements of
‘Section 13 or 15(d) of the Exchange Act, the Company shall have no obligation to comply with
- the provisions of this Section 4.5 (other than Section 4.5(b)(iv)~(vi)); provided that the Company
covenants and agrees that it shall comply with this Section 4.5 as soon as practicable after the
_ date that it becomes subject to such reportmg requlrements :

. ) Regl_s tion.

(@ - Subject to the terms and cond:mons of this Agreement, the Company -
- covenants and agrees that as promptly as practicable after the date that the Company
* becomes subject to the reporting requiremenits-of Section 13 or 15(d) of the BExchange Act’
(and in any event no later than 30 days thereafter), the Company shall prepare and file
with the SEC a Shelf Registration Statement covering all Registrable Securities (or
-otherwise designat¢ an existing Shelf Reg1strat10n Stateinent filed with the SEC to cover -
" the Regxstrable Securities); and, to the extent the Shelf Registration Statement has not
" theretofore been declared effective or is not au}:omahcally effective upon such filing, the
“Company. shall use reasonable best efforts to cause such Shelf Registration Statement to
be declared or become effective-and to keep such Shelf Registration Statement
,contmuously effective and in’ eomphance with the Securities Act and usable for resale of
- such Registiable Secuirities for a period from the date of its initial effectiveness nmtil such'
time as there are np Registrable Securities remaining (mcludmg by refiling such Shelf
‘Registration Stateient (or 2 new Shelf Reglstratton Statement) if the initial Shelf -
© . Registration Statement expires). Notwﬁ,hstahdmg the foregoing, if the Company is not
. eligiblé to file a registration statement on Form S-3, then the- ‘Company shall not be. .
- obligated to file a Shelf Reglslrahon Statement unlees and until requested to do'so m
‘writing by the Investor. ‘ . -

. (i) Any registration pursuantto Sectlon 4. S(b)(l) shall be eﬁ'ected by medns
ofa shelfreglsttatxon on an appropriate form under Rule 415 vinder the Securities Act (@
- ‘_“Shelf Registration Stateniént”). If the Investor or any other Holder intends to.distribute O
“any Registrable Securities by means of an underwntten offering it shall promiptly-so =
advise the Company and the Company shall take all reasonable. steps to facilitate such . .
“distribution, including the actions reqmred pursuant to Section 4.5(d); provided that: the
- Company shall nof be required to- facilitate an underwritten offermg of Registrable
. Securities unless the expected gross proceeds from such offering exceed (i) 2% of the * .- " -
- nitial aggregate liquidation preference of the Préferred Shares if such initial aggregate -
. Tiquidation preference is less than $2 billion and (n) $200 inittion if the initial aggrégate:
" “liquidation preference of the Preferred Shares:is equal to or greater than $2 billion. The -
. lead underwriters in any such distribution shall be selected by the Holders ofa maJonty ‘
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of the Registrable Securities to be distributed; provided that to the extent appropriate and
“permitted under applicable law, such Holders shall consider the qualifications of any
broker-dealer Affiliate of the Company in selecting the lead underwriters in any such
distribution.

(iii)) The Company shall not be required to effect a registration (including a
resale of Registrable Securities from an effective Shelf Registration Statement) or an
underwritten offering pursuant to Section 4.5(b): (A) with respect to securities that are
not Registrable Securities; or (B) if the Company has notified the Investor and all other :
Holders that in the good faith judgment of the Board of Directors, it would be materially

. detrimental to the Company or its securityholders for such registration or underwritten
_-offering to be effected at such time, in which event the Company shall have the right to
. defer such registration for a period of not more than 45 days after receipt of the request of
- the Investor or any other Holder; provided thit such right to delay a registration or
-underwritten offering shall be exercised by the Company (1) only.if the Company has - .
'generally exercised (or is concurrently exercising) similar black-out rights against holders
. of similar securities that have registration rights and (2) not more than three times in any
12-month period and not more than 90 days in the- aggregate in any 12-month period.

.. (iv) Ifduring any penod when an effective Shelf Registration Statement is not
avaﬂable the Company proposes to register any ‘of its equity securities, other thana
. - registration pursuant to Section 4.5(b)(i) or.a Special Registration, and the registration
-fotm to be filed may be used for the reglsh'auon or qualification for distribution of
. Registrable Securities, the Company will give prompt written notice to the Investor and
“all other Holders of its intention to effect such a registration (but in no event less than ten N
- days prior to.the anticipated filing date) and will include in such registration all
“Registrable Securities with respect to which the Company has received written requests
~ forinclusion theréin within ten business. days after the date of the Company’s notice (2
- -“Pigayback Registration™). -Any such persoti that has made such a written request may -
‘withdraw its Registrable Securities. from such Plggyback Registration by giving Wntten
_ “notice fo the Company and the managing underwriter, if any, on or before the fifth -
- business day prior to the planned effective date of such Piggyback Registration. The

. iCompany may terminate or withdraw any reglstratlon under this Section 4.5(b)(iv) prior .- S

10 the effectiveness of such registration, whether or not Investor or any other Holders
:have elected to include Registrable Sec\mu&s in such regxstratlon. '

- ) If'the registration referred to in Sectlon 4. 5(b)(1v) is proposed to be
uniderwritten, the Company will so advise Investor and all other Holders as a part of the
written notice given pursuant to Section 4. S(b)(xv) In such event, the right of Investor,- - .

- . and all other Holders to reglstratlon pursuant to Section-4.5(b) will be conditioned upon
.. suich persons’ partlclpatlon in such underwriting and the inclusion of such petson’s -
.. Registrable Securities in the underwntmg if such securities are of the same class of -

. ‘securities as the securities to.be offered in the underwritten offering, and each such

_ person will (together with the Company and the other persons dlstnbutmg their secuntws. _. .

- through such underwriting) enter into an pgderwntm_g agreement in customary form with -
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the underwriter or underwriters selected for such underwriting by the Company; provided
. that the Investor (as opposed to other Holders) shall not be required to indemnify any
_peérson in connection with any registration. If any participating person disapproves of the
* terms of the underwriting, such person may elect to withdraw therefrom by written notice
- tothe Company, the managing underwriters and the Investor (if the Investor is
partxclpatmg in the underwriting).

- (vi)  Ifeither (x) the Company grants “piggyback” registration rights to oneor -
more third parties to include their securities in an underwritten offering under the Shelf
Registration Statement pursuant to Section 4.5(b)(ii) or (v) a Piggyback Registration

“under Section 4.5(b)(iv) relates to an underwritten offering on behalf of the Company,
- and in either case the managing underwriters advise the Company that in their reasonable
- -opinion the number of securities requested to be included in such offering exceeds the
~ number which can be sold without adversely affecting'the marketability of such offering -
" (including an adverse effect on the per share offering price), the Company will include in
such offering only such number of securities that in the reasonable opinionof sach ~ ~ -
‘managing underwriters can be sold without adversely affecting the marketability of the
-offering (including an adverse effect on the per share offering price), which securities
will'be so included in the following order of priority: (A) first, in the case of a Piggyback
- 'Registration under Section 4.5(b)(iv), the securities the Company proposes to sell, (B)
" . "then the Registrable Securities of the Investor and all other Holders who have requested -
‘ihchusion of Registrable Securities pursuant to Section 4.5(b)(ii) or Section 4.5(b)(iv), as
* “applicable, pro rata on'the basis of the aggregate number of such securities or shares
-owned by each such person and (C) lastly, any-other securities of the Company that have
- f-'been requested to be.so included, subject to the terms-of this Agreement; provided,
“-however, that if the Company has, prior to the Signing Date; entered info an agreement
. “with respect to its securities that is inconsistent with the order of priority contemplated
. -hereby then it shall apply the order of priority in such conﬂlctmg agreement to the extent
RERE that it would otherw1se result in a breach under such agreement.

L 'f(c) E_xpenses gf Registration. . All Reglstratlon Expenses i mcurred in connection with
any reglstratlon, qualification-or compliance hereunder shall be borne by the Company. All -

" Selling Expenses incurred in connection with any regxsuatlons hereunder shall be borne by the -

* holders of the securities so registered pro rata on the basls of the aggregate offering or sale pnce
_of the’ secuntles 80 reglstered. '

- (d) "Obligations of the Company ‘Whenever required to effect the registration of any
Reglstrable Securities or facilitate thé distribution of Registrable Securities pursnant to an
: "effectlve Shelf Regxstratlon Statement, the Company shall, as exped1t10usly as reasonably -
: practlcable

, (1) Prepare and file with the SEC a prospectus supplement or post-eﬁ'ecuve
B amendment with respect to-a proposed oﬁ'ermg of Registrable Securities pursuant to an
'1. eﬂ'ectlve registration statement, sub_]eet to Section 4:5(d), keep such registration -
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~ statement effective and keep such prospectus supplement current until the securities
described therein are no longer Registrable Securities.

© (i) - Prepare and file with the SEC such amendments and supplements fo the
applicable registration statement and the prospectus or prospectus supplement used in
" connection with such registration statement as may be necessary to comply with the
. provisions of the Securities Act with respect to the dlsposmon of all secuntlcs covered by
such registration statement.

(iii) Purnish to the Holders and any underwriters such number of copies of the
applicable registration statement and each such amendment and supplement thereto
. (including in each case all exhibits) and of a prospectus, including a preliminary
_prospectus, in conformity with the reqmrements of the Securities Act, and such other
~documents as they may reasonably request in order to facilitate the disposition of
,Reg;lstrable Securities owned or to be distributed by | them

() . Use 1ts reasonable best efforts: to regxster and qualify the securities covered
by such registration statement under such other secirities or Blue Sky laws of such
- jurisdictions as shall' be reasonibly requested by the Holders or any managing
- underwriter(s), to keep such regxstmnon or qualification in effect for so long as such
-registration statement remains in effect, and to take any other action which may be
reasonably necessary to enable such seller to consummate the disposition in such
-jurisdictions of the securities owned by such Holder; provzded that the-Company shall not
. ‘berequired in connection therewith or as a condition théreto to qualify to do business.or
. ‘to ﬁle a general consent to service of j process.in any such states or jurisdictions.”

- W) Nohfy each Holder of Reglstrable Securities at any time when a
prospectus relating thereto is required fo be delivered under the Securities Act of the
‘happemng of any event as 4 result of which the’ apphcable prospectus, as then in effect,
" includes an untrue statement of a material fact or omits to state a material fact required to
. ~be stated therein or: necessary to make the statements therem not misleading in hght of
o the clrcumstances then emstmg

- '(v1) G1ve wntten notice to the Holders

. (A) when: dny registration statemeit filed pursuant to Section 4.5(a) or
- any amendment thereto has been filed with thé SEC (except for any amendment
" - . effected by the filing of a document with the SEC pursuant to the Exchange Act)
. .and when such registration statement or any post-eﬁ'ectwe amendment thereto has
L fbecome effective; - : .

S - (B) . of any request by the SEC for amendments or supplements toany -
- reglstratmn statement or the prospectus mcluded therein or for additional
mformauon, .
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{C)  of the issuance by the SEC of eny sfop order suspending the
: effectiveness of any registration statement or the initiation of any proceedings for
. that purpose; ‘

(D)  ofthe receipt by the Company or its legal counsel of any
notification with respect to the suspension of the qualification of the applicable
Registrable Securities for sale in any Junsdlchon or the mltlauon or threatening of

- any proceedmg for such purpose;

. (B)  of the happening of any event that reqmres the Company to make
changes in any effective registration statement or the prospectus related to the
registration statement in order to make the statements therein not misleading
“:(which notice shall be accompanied by an instiuction to suspend the use of the
-“prospectus until the requisite changes have been made); and

- . (F) ifatany timethe representauons and warraities of the Company
e contained in any underwriting agréement contemplated by Section 4. S(d)(x) cease
g 'to be true and correct.

SR (vu) Use its reasonable best efforts to prevent the i issuanice or obtam the
~wrﬂ1drawal of: any-order suspending the effectrveness of any-registration statement
_referred toin Section 4.5(d)(vi)(C) at the earhest pracucable time.

i (vm) Upon the ¢ occurrence of any event contemplated by Section 4.5(d)(v) or
4 S(d)(w)(E), promptly prepare a post-effective amendment to such registration statement
~ or a supplement to the related prospectus or file any othet requmed document so that, as

‘thereafter delivered to the Holders and any undervmters, the prospectus. will-not contain
an unfrue statement of a material fact or omit to state any-material fact necessary to make
- ‘the stitements therem, in light of the circumstances under which they were made, not- .
. mrsleadmg If the Company notifies the Holdets in accordarice with Section 4.5(d)(vi)(E)
. fo. suspend the use of the prospectus until the réquisite changes to-the prospectus have
. been made, then the Holders and any underwnters shall suspend use of such prospectus
-.prospectus (at the Company s expense) other than permanent ﬁle copies then in-such _
.Holders’ or. underwriters’ possession. The total number 6f days that any such suspension
.may ‘be in effect in any 12-month period shall not exceed 90 days. '

- @ix) . Use reasonable best efforts to procure the- cooperatlon of the Company’s
transfer agentm settling any offering or sale of Registrable Securities, including with
" - .gespect to the transfer of physical stock certificates into book-entry form in accordance
- with any procedures reasonably requested by the Holders or any managmg

R (e

- (x) Ifan underwritten offenng is requested pursuant to Section 4. S(b)(n),
. enter mto an underwriting agreement in customary foxm, scope and substance and take all
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such other actions reasonably requested by the Holders of a majority of the Registrable
Securities being sold in connection therewith or by the managing underwritex(s), if any,
to.expedite or facilitate the underwritten disposition of such Registrable Securities, and in
connection therewith in any underwritten offering (including making members of
. management and executives of the Company available to participate in “road shows”,. -
similar sales events and other marketing activities), (A) make such representatlons and
warranties to the Holders that are selling stockholders and the managing underwriter(s), if
any, with respect to the business of the Company and its subsidiaries, and the Shelf
Registration Statement, prospectus and documents, if any, incorporated or deemed to be
incorporated by reference therein, in each case, in customary form, substance and scope,
. and, if true, confirm the same if and when requested, (B) use its reasonable best efforts to
_furnish the underwriters with opinions of counsel to the Company, addressed to the
, managing underwriter(s), if any, covering the matters customarily covered.in such
* opinions requested in underwritten offerings, (C) use its reasonable best efforts to obtain
- “cold comfort” letters from the independent certified public accountants of the Company
- (and, if necessary, any other mdopendent certified public accountants of any business
o acq'uired_ by the Company for which financial statements.and financial data are included
* -in the Shelf Registration Statement) who have certified the financial statements included
.in such Shelf Registration Statement, addressed to each of the managing underwnter(s),
any, such letters fo be in customary form and covering matters of the type customarily
covered in “gold comfort” letters, (D) if anunderwntmg agreement is entered into, the
‘same shall contain indemnification provisions and procedures customary in underwritten
-offerings (provided that the Investor shall not be obligated to provide any indemnity), and
(E) deliver such documents and certificates as may be reasonably requested by the
- . Holders of a majority of the Reglsuable Securities being sold in connection therewith,
“their counsel and the managing underwnter(s), if any, to evidence the continued validity
~of the: representatlons and warranties made pursuant to claise (i) above and to evidence
o 'comphance with any customary conditions corifained in the underwnung agreement or
“other agreement entered into by the Company :

S (x1) Make avallable for inspection bya representatwe of Holders that are
“ A’selhngstockholders, the managing underwntex(s), if any; and any attoreys er
. - - accountants retained by such Holders or managing underwriter(s), at the offices where
-~ normally kept, during reasonable business hours, finaricial and other records, pertinent
‘corporate-documents and properties of the Company, and cause the officers, directors and-
~. employees of the Company to supply all information in each case reasonably requested
- (and of the type customarlly provided in connection with due. diligence conducted in
connectlon withi a registered public offering of secunhes) by any such representative,
- managing underwriter(s); attorniey or accountant in connection with such Shelf
: .Reglsttatxon Statement

(xn') Use reasonable best efforts to causé all such Reg:strable Secunues to be
_ listed on each national securities exchange on which similar sécurities issued by the
Company are then listed or, if no similar securities 1ssued by the Company are then listed
on any natlonal securmes exchange, use its reasonable best eﬁ‘orts to cause all such
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" Registrable Securities to be listed on such securities exchange as the Investor may
designate.

(xili) If requested by Holders of a majority of the Registrable Securities being
registered and/or sold in connection therewith, or the managing underwriter(s), if any,
promptly include in a prospectus supplement or amendment such information as the
Holders of a majority of the Registrable Securities being registered and/or sold in
connection therewith or managing underwriter(s), if any, may reasonably request in order
to permit the intended method of distribution of such securities and make all required
filings of such prospecfus supplement or such amendment as soon as practicable after the
Company has received such request

_(xiv) . Timely provide to 1ts security holders earning-statements satisfying the
prov1sxons of Sectton 11(a) of the Securities Act and Rule 158 thereunder.

© Su__spensmn of Sales. Upon receipt of written notlce from the Company that a

- registration statement, prospectus or prospectus supplement contains or may contain an untrue
statement of a material fact or omits or may omit to state a material fact required to bé stated
‘therein or necessary to make. the statements therein not. misleading or that circumstances exist
that make inadvisable use of siich registration statement, prospectus or prospectus supplément, -
the Tnvestor and each Holder of Registrablé Securities shall forthwith discontinue disposition of
Registrable Secuntles until the Investor and/or Holder has received copies of a supplemented or
amended prospectus or prospectus supplement, or until-the Investor and/or such Holder is
advised in wntmg by the Company that the use of the prospectus.and, if apphcable, prospectus
supplement may be resumed, and, if so du'ected by the Company, the Investor and/or such
Holder shall deliverto.the Company (at the Company’s expense)-all coples, other than
permanent file: copics ‘then in the Tnvestor and/or such Holder’ s:possession, of the: prospectus

. and, if applicable, prospectus supplement covering such. Regxstrable Securities current at the time
of receipt of such hotice. The total nutmber of ddys that any such suspensmn may bein eﬁ'ect in
-any 12-month penod shall not exceed 90 days.

o (D Termmatlon of Reg tion: Rights. A Holder sregxstranon nghts asto; any : : ' ',
S securities held by suchHolder (and its Affiliates, partners, meriibers and former members) shall S
_motbe available unless such secuirities are Registrable Securities.

: ‘(g')- Furmshmg Inforshation.

@ Nelther the Tnvestor NOF any Holder shall use any free Wntmg prospectus
(as defined in Rule 405) in connection with the sale of Reglstrable Secuntles w1thout the
pnor wntten consent of the. Company

N (n} It shall be a condition precedent to the obhgatnons of the Company to take
any actton pursuant to-Section 4.5(d) that Investor and/or the selling Holders and the
‘underwriters, if any, shall furnish to the Company such information regarding’
‘ :themselves the Reg1s(1‘able Securities held by them and the mtended method of
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disposition of such securities as shall be required to effect the registered offering of their
Registrable Securities.

() Indemnification.

@) The Company agrees to indemnify each Holder and, if a Holderis a
" person other than an individual, such Holder’s officers, directors, employees, agents,
representatives and Affiliates, and each Person, if any, that controls a Holder within the
‘meaning of the Securities Act (each, an “Indemnitee™), against any and all losses, claims,
damages, actions, labilities, costs and expenses (including reasonable fees, expenses and
' dlsbursements of attorneys and other professlonals incurred in connection with -
_investigating, defending, setfling, compromising or paying any such losses, claims, .
damages, actions, liabilities, costs and expenses), joint or several, arising out of or based
" . upon any untrue statement or alleged untrue statemerit of material fact contained in any
: registration statement, including any preliminary prospectus or final prospectus contained
therein or any amendments or supplements thereto or any documents mcorporated therein’
" -by reference or contained in any free writing prospectus (as such term is defined in Rule
" 405). prepared by the Company or authorized by it in writing for use by such Holder (or
any amendment or supplement thereto); or any oniission to state therein a miaterial fact
required to be stated therein or necessary to make the statements therein, in light of the
- circumstances under which they were made, not misleading; provzded that the Company -
_ shall not be liable to such Indemnitee in any such case to the extént that any such loss,
. claim, damage, liability (or action of proceeding in. respect thereot) or expense arises out
-of or is based upon (A) an untrue stateient or omission ‘made in such reglstratlon
statement, inchiding any such prehmmary prospectus or final pmspectus contained
therein or any such amendments or supplements thereto or contamed in any free writing
_prospectus (as stich terin is defined in Rule 405) prepared by the  Comipany or: authonzed
by it in writing for use by such Holder (or any amendment or supplement thereto),
- reliance upon and in conformlty with information regardmg such Ihdemnites or its plan
of distribution or ownersh1p interésts which wass furnished in, writing to the Company by
- such Indémnitee for usé in connection with such fegistration. statement, mcludmg, any
" such prehmmary prospectus or final prospectus contained therein or any such
.. amendnientsor supplements thereto, or (B) offers or sales eﬁ'ected byoron behalf of
" ‘such Indemnitee “by means of” (as defined in Rale 159A) a “free writing prospectus” (as
' ._deﬁned in Rule 405) tbat was not authorized in writing by the Company. '

o (n') CIf the mdemmﬁcanon provided for in Section 4:5(h)(i) i i§  unavailable to an
' Indemmtee mth respect to any losses, claims, damages,- actions, habﬂmee, costs or
“expenses referred to therein or is insufficient to hold the Indémnitee harmless as
- contemplated therein, then the Company, in lieu of mdemmfymg such Indemnitee, shall -
. .- .contribute to-the dmount paid or payable by such Indemnitée asa result of such losses;
,elaams, damages, actions, liabilities, costs or expenses in such proportion as is appropnate
- ‘to reflect the relative fault of the Indemnitee, on the one hand, arid the Company, on the
_ other hand, in connection with the statements or omissions which resulted in such losses,
- claims, damages, actions, liabilities, costs of expenses as well as any otherrelevant -
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equitable considerations. The relative fault of the Company, on the one hand, and of the
Indemnitee, on the other hand, shall be determined by reference to, among other factors,
whether the untrue statement of a material fact or omission to state a material fact relates -
to information supplied by the Company or by the Indemnitee and the parties’ relative
" intent, knowledge, access to information and opportunity to correct or prevent such
statement or omission; the Company and each Holder agree that it would not be just and
- equitable if contribution pursuant to this Section 4.5(h)(ii) were determined by pro rata
allocation or by any other method of allocation that does not take account of the equitable
considerations referred to in Section 4.5(h)(i). No Indemnitee guilty of fraudulent
misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be
. entitled to contribution from the Company if the Company was not gmlty ofsuch
. fraudulent mlsrepresentatlon.

(i)  Assignmentof Registration Rights. The nghts of the Investor to reglsuatxon of
Regsuable Securities pursuant to Section 4.5(b) may be assigned by the Investor to a transferee

* orassignee of Registrablé Secutities with a lignidation prefererice or, in the ¢ase.of the Warrant;
the liquidation preference of the underlying shares of Warrant Preferred Stock, no less than an. -
amount equal to (i) 2% ofthe initial aggregate liquidation preference of the Preferred Shares if

-such initial aggregate. hqmdatxon preference is less than $2 billion and (ii) $200 miltion if the

-'mua& aggregate liquidation preéference of the Preferred Shares is equal to or greater than $2:

" billion; provided, however, the transferor shall, within ten days after such transfer, furnish to the
. Company written notice of the name and address of suchi transferee or ass1gnee and the number

L and type of Reglsnable Secuntles that are being assigned. °

' - M Clear Market. W1th respect to any underwntten offering of Reglstrable Secuntles
= by the Investor or other Holders pursuant to this Section 4.5, the Company agrees not to effect
‘(other than pursuant to such reglstratlon or pursuant to a Special Registration) any pubhe sale or-
-distribution, or to file any Shelf Registration Statement (other than such registration or’a Speclal
. Registration) covering any preferred stock of the Company-or any securities convertible into or
.exchangeable or exercisable for preferred stock of the Company, during the period not to exceed
* ien days prior and 60 days. followmg the effective date of such offering or such longer period up

© 10,90 days as may be requested by the managing underwriter for such underwritteii offering. ‘The. *

“-"Company also agrees t0:canse such of its directors and-senior executive officers to execute and.
* deliver customary lock-up’ agreements in such form and for such time period up 1090, days as'
- may be requested by the: maniaging underwriter. “Special Registration” meaus the registration of
~ (A) equity securities and/or options or other nghts in respect thereof solely registered on Form S-
4 or Form S-8 (or successor form) or (B) shares of equity securities and/or options or other rights
in respect thereof to- ‘be offered to directors, ‘members of management, employees, consuiltants,
customers, lenders or vendors of the Company or Company Subsidiaries or in’ connection with
' d1v1dend remvestment plans . : :

: (k) Rule 144 Rule 144A ‘With a view to makmg availablé to the Investor and -
“Holders the benefits of certam rules and regulations of the SEC which may permit thie sale of the
Registrable Securities to the public without reglstratlon, the Company agrees to use its
reasonable best efforts to:
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(i)  make and keep public information available, as those terms are understood
and defined in Rule 144(c)(1) or any similar or analogous rule promulgated under the -
Securities Act, at all times after the Signing Date;

' (i) (A)filewiththe SEC,ina tunely manner, all reports and other documents
required of the Company under the Exchange Act, and (B) if at any time the Company is
not required to file such reports, make available, upon the request of any Holder, such

. information necessary to permit sales pursuant to Rule 144A (including the information
required by Rule 144A(d)(4) under the Securities Act);

. (@) solong as the mvestor or a Holder owns any Registrable Securities,
~ furnish to the Investor or such Holder forthwith upon request: a written statement by the
Company as to its compliance with the  reporting requirements of Rule 144 under the
Securities Act, and of the Exchange Act; a copy of the most recent annual or-quarterly
report of the Company, and such other reports and documents as the Investor or Holder
. may reasonably request in availing itself of any rule or regulation of the SEC allowmg it
1o sell any such secuntles to the public without regnstrahon, and .

) @iv) take such further action ds any Holder may reasonably request, all to the
 extent required from tiniie to time to enablé'such Holder to sl Registrable Securitics
: vmhout reglst:a'uon under the Seeurmes Act.

@ Asused in tlns Section 4; 5 the followmg terms shall have the followmg
respectlve meanmgs .

, @ | “Holder” fheans the Tnvestor and any other holder of Reglstrable
'Securmes to whom' the’ reglstratlon rights conferred by this Agreement have been
transferred in comphance with Sectxon 4.5(h) hereof.

(ii) “Holders Coinsel’ means one counsel for the selhng ‘Holdeis chosen by
‘Holders holdmg a ma_)onty mterest in the Regxstrable Secuntles being reglstered

, (m} “Regzster L regzstered > and egzstratzon” shall refer to a: reg!stratlon
 effected: ‘by preparinig and (A) filing a'registration statement or amendment thereto i in
.compliance with the Securities Act and applicable rules and regulahons thereunder; and
the declaration or ordenng of effectiveness of such registration Statement or amendment '
thereto or (B) filing a- prospectus and/or prospectus supplement in respect of an
appropriate eﬂ'eetwe reglstratxon statement on Form S-3

@iv) « “Regtstrable Secuntzes” means-(A) all Preferred Shares, (B) the Warrant
(sub_;ect to Seetlon 4.5(q)) and (C) any equity securities issued or issuable directly or ' S
'mchreetly with respect to the securities:referred to in the foregoing clauses (A)-or (B) by =
way of conversion, exercise or exchange thereof, mcludmg the Warrant Shares, or share
. dividend or share split or'in connection with a combination of shares, recapitalization, -
, reclassnﬁcatlon, merger, amalgamatron, arrangement, consohdahon orother
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Teorganization, provzded that, once issued, such securities will not be Registrable
Securities when (1) they are sold pursnant to an effective registration statement under the
Securities Act, (2) except as provided below in Section 4.5(p), they may be sold pursuant
to Rule 144 without limitation thereunder on volume or manner of sale, (3).they shall

- have ceased to be outstanding or (4) thicy bave been sold in a private transaction in which
the transferor's rights under this Agreement are not assigned to the transferee of the
securities. No Registrable Securities may be registered under more- than one registration
statement at any one time. '

(V) “Registration Expenses” mean all expenses incurred by the- Company in
effecting any registration pursuant to this Agreement (whether or not any registration or
prospectus becomes effective or final) or otherwise complying with its obligations under
this Section 4.5, including all registration, filing and listing fees, pnntmg expenses, feés

. and disbursements of counsel for the Company, blue sky fees, and expenses, expenses
incurred in connection with any “road show?”, the reasonable fees and disbursements of
Holders’ Counsel, and expenses of the Company s mdependent accountantsin
connection with any regular or special reviews or audits incident to or reqmred by any
‘'such registration, but shall not include Sellmg Expenses.

(vi)  “Rule 1447, “Rule 14447, “Rule 15947, “Rule 405" and “Rule 41 5” inean, ‘
- in each case, such ule promulgated under the Securities Act (or any suceessor prowsxon),
as the same shall be amended from tlme to.time. .

(vn) “Selling Expenses” mean all discounts, sellmg commssmns s and stock
transfer. taxes applicable to the sale of Registrable Securitiés and fees and disbursements
of counisel for any Holder (other than the fees and dlsbursements of Holders Counsel
included in Reglstratlon Expenses) . .

(m) . At any ume, any holder of Secuntles (mcludmg any Holder) ma,y elect to fOrfext
1ts nghts set forth in this Section 4.5 from that date forward; provided, that a Holder forfemng
such rights shall nonetheless: be entitled to participate under Section 4. 5(b)(iv)—(viyinany

~Pending ! Underwritten Offermg to. the same extent that such Holder weould have beeti entitled to

- if the holder had not withdtawn;-and provzded further, that no such forfelture shall termmate a

-Holder’s rights or obligations under Section 4.5(g) with respect to-any prior reglstratlon or
. Pending Underwritten Offering;- “Pending Underwritten Offering ” nieans, ‘with respect to any
. Holder forfeiting its nghts pursuant to-this Section 4.5(m), any underwritten oﬁ'ermg of
‘Registrable Securities in which siach Holder has-advised the Company of its iritent fo register its ,
Registrable Securities either pursuant to Sectaon 4. S(b)(u) or-4.5(b)(iv) pnorto the date of such
Holder’s forfeiture. , o

(n) Specific Perfo rmance; The parties hereto aclmowledge that: there would be no .
adequate remedy at law if the Company fails to perform any of its obhgatmns under this Section
4.5 and that the Investor and the Holders from time to tiiie may be meparably harmed by any
stich failure, and accordingly agree thiat the Tnvestor and such Holders, in addition to any- other
_remedy to which they may be entitled at law or in equity, to the ﬁﬂlest extent permitted'and -
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enforceable under applicable law shall be entitled to compel specific performance of the
obligations of the Company under this Section 4.5 in accordance with the terms and conditions
of this Section 4.5.

(0)  No Inconsistent Agreements. The Company shall not, on or after the Signing
Date, enter into any agreement with respect to its securities that may impair the rights granted to
the Investor and the Holders under this Section 4.5 or that otherwise conflicts with the provisions
hereof in any manner that may impair the rights granted to the Investor and the Holders under
this Section 4.5. In the event the Company has, prior to the Signing Date, entered into-any
agreement with respect to its securities that is inconsistent with the rights granted to the Investor
and the Holders under this Section 4.5 (including agreements that are inconsistent with the order
of priority contemplated by Section 4.5(b)(vi)) or that may otherwise conflict with the provisions
. hereof, the Company shall use its reasonable best efforts to amend such agreements to ensure
 they are consistent with the prov1s10ns of this Section 4.5. ' L

, () Ceitain Offermgg by the Investor.. In the case of any securities held by the -
_Investor that ceasé to be Reglsttable Securities solely by reason of clause (2) in thé definition of
““Registrable Securities,” the provisions of Sections 4.5(b)(ii), clauses (i), (ix) and (x)-(xii) of

Section 4.5(d), Section 4 S(h) and Section 4.5(j) shall continue to apply until. such securities

otherwise cease to be Régistrable Securities. In any such case, an an “underwritten’ offermg or

‘other disposition shall include any distribution of such securities on behalf of the'Investor by one

- or more broker-dealers, an “underwriting agreement” shall include.any purchase agreement

. entered into by such broker-dealers; and any “registration statement” or “prospectus” shall

. include any offering document approved by the Company and used in connectlon w1th such
dtstnbutlon. ‘ . Do

(q) -Registered Sales of the Warrant, The Holders agree to:sell the Warrant ofany.
portion thereof under the Shelf Registration Statement only beginning 30 days after: notlfymg the
"Company of any such salé, during which 30-day penod the Investor and all: Holders of the-
. Watrrant shall take reasonable steps to agree to revisions to the Warrant to permlt a pubho
" distribution'of the Warrant, mcludmg entenng mto a warrant agreement : and appomtang a warrant.

‘ agent. : : : IR :

_ . 46 gpgg t_g_rz Upon request by the Investor at- any ume followmg the o
" Closing Date, the Company shall prompﬂy enter into a depositary arrangement, pursuantto
.. -customary agreements reasonably satisfactory to the Investor and with a depesﬂary reasonably
.acceptable to the Investor, pursuant to: which the Preferred Shares or the ‘Warrant Shares may be
- .deposited and depositary shares; each representing a fraction of a Preferred Share or Warrant
 -Share, as applicable, as specxﬁed by the Investor, may be issued. From and after the execution of

- any such depositary arrangement, and the deposit of any Preferred Shares or - Wartant Shares, as_ -

applicable, pursuant thefeto, the deposxtary shares issued pursuant thereto. shall be deemed ..
“Preferred Shares”, “Wanant Share and, as apphoable, “Registrable Secuntt for pm'posee of
this Agreement.

47  Restriction on Dividends.end Repurchases,
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(@)  Priorto the earlier of (x) the third anniversary of the Closing Date and (y) the date
on which all of the Preferred Shares and Warrant Shares have been redeemed in whole or the
Investor has transferred all of the Preferred Shares and Warrant Shares to third parties which are
not Affiliates of the Investor, neither the Cormapany nor any Company Subsidiary shall, without
the consent of the Investor, declare or pay any dividend or make any distribution on capital stock
or other equity securities of any kind of the Company ot any Company Subsidiary (other than (i)
regular quarterly cash dividends of not more than the amount of the last quarterly.cash dividend
per share declared or, if lower, announced to its holders of Common Stock an intentionto
declare, on the Common Stock prior to November 17, 2008, as adjusted for any stock split, stock
dividend, reverse stock split, reclassification or similar transaction, (ii) dividends payable solely
.in shares of Common Stock, (iii) regular dividends on shares of preferred stock in accordance -
with the terms thereof and which are permitted under the terms of the Preferred Shares and the

- Warrant Shares, (iv) dividends or distributions by any wholly-owned Company Subsrdlary or(v)
dividends or distributions by any Company Subsidiary required pursuant to binding contractual -
agreements entered into- pnor to November 17, 2008).

®) Durmg the penod begmnmg on the third anniversary. of the Closing Date and .
ending on the earlier of (i). the tenth: anmversary of the Closing Date and (ii) the date on whlch all
. 'of the Preferred Shares and Warrant Shares have been redeemed in whole or the Investor ‘has

transferred all of the Preferred Shares and Warrant Shares to third parties which are not Affiliates . -

.of the Investor, neither the Company nor any Company Subsidiary shall, without the consent of
the Investor, (A) pay any per share dividend or distribution on’ capltal stock or other equity -
securities of any kind of the Company at‘a per annum rate that is in excess of 103% of the .
aggregate per share dividends and distributions for the immediately prior fiscal year (other than
regular dividends on shares of preferred stock in acvordatice with the terms thereof and which
are penmtted under the terms of the Preferred Shares and the Warrant Shares); provided that no:
. increase in the aggregate amount of dividends or: distributions on Commion Stock shallbe -~ - |
" permitted'as a result of any-dividends or distributions paid in shares of Commion Stock, any stock -
 split or any similar transaction or.(B) pay aggregate dividends or d:smbutlons on capital stock or
-other eqmty securities of any kind of any Company. Subsrdlary that is i’ excéss of 103% of the - .
. aggregate dividends and distributions paid for the immediately prior fiscal year (other than in the L
. case of this clanse (B), (1) regular d1v1dends on:shares of preferred stock in accordance with the - S
- ferms thereof and which are permitted under the terms of the Preferred Shares and the Warrant

Y Shares, (2) dividends or distributions by any ‘wholly-owned Company Subsidiary; (3) dmdends

“or distributions by any Company Subsidiary required pursuant to binding contractual agreements '
" enitered 1into prior ta November 17; 2008) or (4) dividends or d:stributxons on newly i 1ssued shares.
of’ capltal stock for cash or other property. - :

(c)  Prior to the earlier of ) the tenth anniversary of the Closing Date and (y) the date - A

on which all of the Preferred. Shares and Warrant Shares have been redeemed in: whole orthe

© - Investor has transferred all ofthe Preferred Shares and Warrant Shares to. third parttes whlch are " - 8

fnot Affiliates of the Investor, neither the Company nor- any, Company Subsidiary shall, wrthout
the consent of the Investor, redeem, Jpurchase or acquire any shares of Common Stock or other -
capital stock or other equity securities of any kind of the Company or any Company Subsidiary,

- ‘or any trust preferred secuntles issued by the Company or any Aﬂihate of the Company, other- -
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than (i) redemptions, purchases or other acquisitions of the Preferred Shares and Warrant Shares,
(ii) in connection with the administration of any employee benefit plan in the ordinary course of

‘business and consistent with past practice, (iii) the acquisition by the Company or any of the

_ Company Subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial

. ownership of any other persons (other than the Company or any other Company Subsidiary),

“including as trustees or custodians, (iv) the exchange or conversion of Junior Stock for or into
other Junior Stock or of Parity Stock or trust preferred securities for or into other Parity Stock
(with the same or lesser aggregate liquidation amount) or Junior Stock, in each case set forth in
this clause (iv), solely to the extent required pursuant to binding contractual agreements entered
into prior to the Signing Date or any subsequent agreement for the accelerated exercise,
settlement or exchange thereof for Common Stock (clauses (ii) and (iii), collectively, the

. “Permitted Repurchases™), (v) redemptions of securities held by the Company or any wholly- .
. owned Company Subsidiary or (vi) redemptions, purchases or other acquisitions of capital stock

" . ‘or other equity securities of any kind of any Company Subsidiary required pursuant to- bmdmg

. contractual agreements entered into pnor to November 17, 2008.

, (d) ‘Until such time as the Investor ceases fo own any Preferred Shares or Warrant

_ 'Shares, the Company shall not repurchase any Preferred Shares or Warrant Shares from any
bolder thereof, whether by means of open market purchase, negotiated u'ansacuon, or otherwise,
.other than Permitted Repurchases, unless it offers to repurchase a ratable poruon of the Preferred

_ Shares or Warrant Shares, ag the case may be, then held by the Investor on the same terms and
-condltlons , .

; (&)  During the period beginning on the tenth anuniversary of the Closmg and endmg
on the date on which all of thé Preferred-Shares and Warrant Shares have been redeemed in-".

P whole or the Investor has transferred all of the Preférred Sharés and Warrant Shares to tlnrc_l

. parties which are not Affiliates of the Investor; neither the Company nor any Company =

. Subsidiary shall, without the consent of the Investor, (i) declare or pay any dividend or make any
“distributioi on capital stock or ether equity securities of any kind of the Company or any =
~Company Subsidiary; or (ii) redeem, purchase or acqmre any shares of Commion Stock or.othér’

. ¢ "capital stock or other equity securities of any.kind of the Company or any Company Subs1d1ary, ‘
", .: ‘orany trust preferred securities issued by the Company or any, Affiliate of the Company, other: - -
i+ 2. /than (A) redemptions, purchases or other acquisitions-of the Preferred Shares and Warrant
" . Shares, (B) regular dividends on shares of preferred stock in accordance with the terms thereof -

.- #nd which ate permitted under the terms of the Preferred Shares and the Warrant Shares or (C)

- - .}dwldends or dlstnbutlons by any wholly-owned Company Subs1d1a1y

T ‘€.  “Junior Stock” means Common Stock and any other class or series of stock of the
- Company the terms of which expressly provide that it ranks junior to the Preferred Shares as to

.- .- dividend rights and/or as to righits on hqmdatlon, dissolution or winding up of the Company
- “Parity Stock” means any class or seri¢s of stack of the Company the terms of'which do hot

~expressly provide that such class or series will rank senior or junior to the Preferred Shares asto
. "dividend rights and/or as to rights on liquidation, dissolution or winding up of the’ Company (m
“edch case without regard to whether d1v1dends accrue cumulauvely or non-cumulatxvely)
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48  Executive Compensation. Until such time as the Investor ceases to own any debt
or equity securities of the Company acquired pursuant to this Agreement or the Warrant, the
Company shall take all necessary action to ensure that its Benefit Plans with respect to its Senior
Executive Officers comply in all respects with Section 111(b) of the EESA as implemented by
any gnidance or regulation thereunder that has been issued and is in effect as of the Closing Date,
" and shall not adopt any new Benefit Plan with respect to its Senior Executive Officers that does
not comply therewith. “Senior Executive Officers” means the Company's "senior executive
- officers” as defined in subsection 111(b)(3) of the EESA and regulations issued thereuinder,
including the rules set forth in 31 C.F.R. Past 30.

49  Related Party Transactions. Until such time as the Investor ceases to own any
Purchased Securities or Warrant Shares, the Company and the Company Subsidiaries shall not
enter into transactions with Affiliates or related persons (within the meaning of Item 404 nnder
the SEC’s Regulation S-K) unless (i) such transactions are on terms no less favorable to.the

. Company and the Company Subsidiaries than could be obtained from an unaffiliated thitd party,
. and (ii) have been approved by the audit committee of the Board of Directors-or comparable '
" “body of independent directors of the Company ,

4.10 Bank and Thrift Holdmg Compaiy Status. If the Company is a Bank Holdmg
Company or a Savings and Loan Holding Company on the Signing Date, then the Company shall

T _.:mamtam its status as a. Bank Holding Company or Savmgs and Loan Holding Company, as the

‘éase may be, for as long as the Investor owns any Purchased Securities or' Warrant Shares.. The-

L 'Company shall redeem all Purchased Securities and Warrant Shares held by thé Investor prior to

-terminating its status as a Bank Holding Company or Savings and Loan Holding Company, as

o . applicable. “Bank Holdmg Company” means a company registered-as such with the Board of

‘Governors of the Federal Reserve System (the “Federal Reserve”) pursuant to 12 U.S.C. §1842:

andthe regulations of the Federal Réserve promulgated thereunder. “Savings and Loan Holdmg

: - '~Company means a company reg1stered as such with the Office of Thrift Supervision, pursuant to
" 12'US.C.-§1467(a) and the’ regulatlons of the Ofﬁce of Thnﬁ: Supervxsxon promulgated

e : thereunder

- 4 11 Predommantlx Financial. For as 1ong as the Investor owns any. Purchased - - A
'-Secuntles or Warrant Shates, the Company, fo.the extent it is not itself an insured depos1tory o

e institution, agrees to remain predommanﬂy engaged in financial activities, - A’ company is =

- predominantly engaged in financial activities if the annual gross revenues derived by the

Ly : company and all subsidiaries of the company (excluding revenues derived from subSIdJary
- - «depository institutions), on a consolidated basis, from engaging in activities that are financial in
- . nafure of are incidental to a financial activity under subsection (k) of Section 4 of the Bank

3 “Holding Company Act of 1956 (12 US.C. 1843(k)) represent at least 85 percent ofithe -
: 'consohdated annual gross revenués of the company : S

Artxcle v
Miscellaneous

5.1  Termination. This Agreement may be terminated at any time prior to the Closin_g: .
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(a) by either the Investor or the Company if the Closmg shall not have occurred by
the 30" calendar day following the Signing Date; provided, however, that in the event the
Closing has not occurred by such 30" calendar day, the parties will consult in good faith to.
determine whether to extend the term of this Agreement, it bemg understood that the parties shall
be required to consult only until the fifth day after such 30" calendar day and not be under any
obligation fo extend the term of this Agreement thereafter; prowded Jurther, that the right to
. ‘terminate this Agreement under this Section 5.1(a) shall not be available to any party whose

. breach of any representation or watranty or failure to perform any obligation under this
Agreement shall have caused or resulted in the failure of the Closmg to occur on or prior to such
date; or

- (b) by ceither the Investor or the Company in the event that any Governmental Entity
- shall have issued an order, decree or ruling-or taken any other action restraining, enjoining or

-otherwise prolnbmng the transactions contemplated by this Agreement and such order, decree,
. rulmg or other action shall have become final and nonappealable; or

: (e) by the mutual wntten consent of the Investor and the Company.

: _In the event of termination of tlns Agreement as provxded in tlns Section 5. 1 this Agreement

. shall forthwith become void and there shall be no. liability on the part of either party hereto

-~ except that nothing herein shali reheve either party from hablhty for any breach of this
4 Agreement.

Do .52 Survival of Regresentanons and Warranties. All covenants and agreements, othier’ |
- “thafi those which by their terms apply in whole or in part after the Closing, shall terminate as of .

the Closmg Therepresentanons and warranties of the: Company made herein or in.any -

L ‘:cert:ﬁcates delivered in connection with the Closing shall survive the Closing withiout hm1tat10n.

53 Amendment. No amendment of any prowsmn of th1s Agreement will be effecl:we

o :uniess made in writing and signed by an officér or a duly authorized representative of each party;

5 provided that the Investor may unilaterally amend any provision of this Agreement to. the extent

. . Lrequned to comply 1 with any changes after the Signing Date'in applicable federal statutes. No -
. failure or delay by anty party. in exercising any right,’ power or privilege hereunder shall operate -
* ;as-a waivér thereof nor shall any single or partial exercise thereof preciude any other or further

.’ " “exercisé of any other tight, power or privilege. The rights and remedxes herein prov1ded shall be-

A ,_-'cumulauve of any rights or rémedies provided by law..

: 54 Waiver of Conditions. The condmons to each party’s obhgauon to consummate
©_the Purchase are for the sole benefit of such party and may be waived by such party in whole or -
‘in part to the extent permitted by applicable law. No waiver will be effective unless itisina

_ . wiiting, s1gned bya duly authorized officer of the waiving party that makes- express reference to’
T 'the provision or prowsxons subject to such waiver.

. 5.5. Governing Law: Submission to Juns'diction, Etc. This Agl'eement'vé'ill'ne o |

-_gow"'ern'ed by and construed in accordance with the federal law of the United States if and to
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the extent such law is applicable, and otherwise in accordance with the laws of the State of

‘New York applicable to contracts made and to be performed entirely within such State.
Each of the parties hereto agrees (a) to submit to the exclusive jurisdiction and venue of the

' United States District Court for the District of Columbia and the Unifed States Courxt of

Federal Claims for any and all civil actions, suits or proceedings arising out of or relating .

- to. this Agreement or the Warrant or the transactions contemplated hereby or thereby, and
(b) that notice may be served upon (i) the Company at the address and in the manner set

forth for notices to the Company in Section 5.6 and (ji) the Investor in accordance with
federal Iaw. To the extent permitted by applicable law, each of the parties hereto hereby
‘unconditionally waives trial by jury in any civil legal action or proceeding relating to this

. ,Agreement or the Warrant or the transactions contemplated hereby or thereby.

5.6  Noftices. Any notice, request, instruction or other document tobe g1ven hereunder

s ) ‘by. any party to the other will be in writing and will be deemed to have been duly given (a) on the
" . date of delivery if delivered personally, or by facsnmle, upon ¢onfirmation of receipt, or ®) on -

the second business day following the date of dispatch if delivered by a recognized nextday -

* courier service. All notices to the Company shall be delivered as set forth in Schedule A, or

. pursnant to such other instruction as may be designated in writing by the Company to the

. Investor. All notices to the Investor shall. be delivered as set forth below, or pursuant to such
. other instractions as may be designated in-writing by the Investor to the Company.

If to the Investor: |

United States Department of the Treasury .

1500 Pennsylvania Avenue, NW, Room 2312

Washington, D.C..20220. ‘

Attention: Assistant General Counsel (Banking and Fmance)
Facsimile: (202) 622—1974

5 7 Deﬁmtlons

o '_ (a) When a reference is made mﬂns Agreement to.a subs1d1ary of a person;,. the term . . -
oS subszdzary” Tmeans.any corporation, partnershlp, ‘joint veriture, limited liability company or other
L entlty (x) of which such person or a subsidiary of such person is a general partner or (y) of which
* " atnajority of the voting securities or other voting interests, or a majority-of the securities or other

; ';' miterests of which having by their terms' ordinary voting power fo elect a majonty of the board of .
- directors or persons performing similar functions with respect to such entity, is dxrectly or’ :
- f:mdlrectly owned by such person and/or one or more subs1dlanes thereof.

.- () Theterm “Affiliate” means, w1th respect to any person, any person directly or
2 zndxrectly controlling, controlled by or under common control with, such otherperson, For -

L ., “purposes of this definition, “control” (mcludmg, with correlative meanings, the terms “contr olled

o by and “under common control with’”) when used with respect to any person, means the ~
i poss&ssmn, directly or indirectly, of the power to cause the dnecuon of managerent and/or
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pohcles of such person, whether through the ownership of voting securities by contract or
otherwise.

(¢) Theterms “Iazowledge of the Company” or “Company’s knowIedge” mean the
actual knowledge after reasonable and due inquiry of the “officers™ (as such term is defined in-
- Rule 3b-2-under the Exchange Act, but excludmg any Vlce President or Secretary) of the
Company. - _

5.8  Assignment. Nelther this Agreement nor any nght, remedy, obligation nor
hablhty arising hereunder or by reason hereof shall be assignable by any party hereto without the .
prior written consent of the other party, and any attempt to assign any right, remedy, obligation
or liability hereunder without such consent shall be void, except (a) an ass1gnment, in the case of -
a merger, consolidation, statutory share exchange or similar transaction that requn‘es the approval

- . ofthe Company s stockholders (a “Business Combination”) where such: party is not the surviving

-entity, or a sale of substantially all of its assets, to the entity which is the survivor of such .
" Business Combination or the'purchaser in such sale and (b)-as provided in Sections 3.5 and 4.5:

: 59  Severability. If any ] prov1s10n of ﬂns Agreement or the Warrant, or - the application

" theréof to-any person or circumstance, is détermiried by a court of competent jurisdiction to be

‘ invalid; void or unenforceable; the remaining provisions hereof or the application of such
"provision t6 persons or circumstances other than those as to which it has been lield invalid or

. .unienforceable, will remain in full force and effect and shall in no way. be affected, impaired or
L mvahdated thereby, so long as the economic or legal substance of the transactions contemplated
.. - hereby isnot affected in any manner materially adverse to any. party. Upon such determination,

" . the parties shall negotiate in good faith in an effort to agree upon a smtable and equitable

- _€subst1tute prov1s10n to eﬁ'ect the ongmal mtent of the partles

. 5 10 No Third Pm Beneﬁcxanes Nothmg contamed in ﬂns Agreement, expressed or
; .mxphed, is intended to confer i upon any person or entxty other than the Company and the Investor.
- ‘any-benéefit, right or remedtes, except that the provxsmns of Section 4, 5 shalI inure to the beneﬁt
T .of the persons refe::red to in that Sectxon ' :
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ANNEX A

FORM OF CERTIFICATE OF DESIGNATIONS FOR PREFERRED STOCK

[SEE ATTACHED]




ARTICLES OF AMENDMENT
SECOND AMENDED AND RESTATTE(I)) ARTICLES OF INCORPORATION
CERTIFICATE%I}DDESIGNATION
FIXED RATE CUMULATIVE PERPE%%AL PREFERRED STOCK, SERIES B
TITONKA BAI?(IZTSHARES, INC.

Titonka Bancshares, Inc., a corporation organized and existing under the laws of the State
of lowa (the "Issuer"), in accordance with the provisions of Section 490.602 of the Code of Iowa
thereof, does hereby certify:

The board of directors of the Issuer (the "Board of Directors"), in accordance with the
articles of incorporation and bylaws of the Issuer and applicable law, adopted the following
resolution on March 20, 2009 creating a series of Two Thousand One Hundred and Seventeen
(2,117) shares of Preferred Stock of the Issuer, designated as "Fixed Rate Cumulative Perpetual
Preferred Stock, Series B”.

RESOLVED, that pursuant to the provisions of the articles of incorporation and the
bylaws of the Issuer and applicable law, a series of Preferred Stock, par value $1,000.00 per
share, of the Issuer be and hereby is created, and that the designation and number of shares of
such series, and the voting and other powers, preferences and relative, participating, optional or
other rights, and the qualifications, limitations and restrictions thereof, of the shares of such
series, are as follows:

Pait 1. Designation and Nurnber of Shares. There is hereby created out of the authorized
and unissued shares of preferred stock of the Issuer a series of preferred stock designated as the
"Fixed Rate Cumulative Perpetual Preferred Stock, Series B" (the "Designated Preferred
Stock™). The authorized number of shares of Designated Preferred Stock shall be 2,117.

Part 2. Standard Provisions. The Standard Provisions contairied in Schedule A attached
hereto are incorporated herein by reference in their entirety and shall be deemed to be a part of
this Certificate of Designation to the same extent as if such provisions had been set forth in full
herein.

Part 3. Definitions. The following terms are used in this Certificate of Designation
(including the Standard Provisions in Schedule A hereto) as defined below:

(@ "Common Stock" means both the Class A Voting common stock, par value $10
per share, of the Issuer; and the Class B Non-Voting common stock, no par value, of the Issuer.

(b)  "Dividend Payment Date" means February 15, May 15, August 15 and November
15 of each year. ‘



(© "Junior Stock" means the Common Stock and any other class or series of stock of
the Issuer the terms of which expressly provide that it ranks junior to Designated Preferred Stock
as to dividend rights and/or as to rights on liquidation, dissolution or winding up of the Issuer.

(d) "Liquidation Amount" means $1,000.00 per share of Designated Preferred Stock.

(¢) "Minimum Amount" means $529,250.00.

(f)  "Parity Stock" means any class or series of stock of the Issuer (other than
Designated Preferred Stock) the terms of which do not expressly provide that such class or series
will rank senior or junior to Designated Preferred Stock as to dividend rights and/or as to rights
on liquidation, dissolution or winding up of the Issuer (in each case without regard to whether

- dividends accrue cumulatively or non-cumulatively). Without limiting the foregoing, Parity

Stock shall include the Issuer's Class A Voting Preferred Shares, $1,000 par value per share.
" (g)  "Signing Date" means the Original Issue Date.

Part 4. Certain Voting Matters. Holders of shares of Designated Preferred Stock will be
entitled to one vote for each such share on any matter on which holders of Designated Preferred
Stock are entitled to vote, including any action by written consent. :

[Remainder of Page Intentionally Left Blank]



IN WITNESS WHEREOF, Titonka Bancshares, Inc. has caused these Articles of
Amendment and Certificate of Designation to be signed by Allan J. Boyken, its President, this

day of March, 2009.

d:t0076\designation 1-series bicert design-cumulative-series b-ainexa.doc

TITONKA BANCSHARES, INC.

By:
Name: Allan J. Boyken
Title: President




_ Schedule A
STANDARD PROVISIONS

Section 1. General Matters. Each share of Designated Preferred Stock shall be identical
in all respects to every other share of Designated Preferred Stock. The Designated Preferred
Stock shall be perpetual, subject to the provisions of Section 5 of these Standard Provisions that
form a part of the Certificate of Designations. The Designated Preferred Stock shall rank equally
with Parity Stock and shall rank senior to-Junior Stock with respect to the payment of dividends
and the distribution of assets in the event of any dissolution, hqmdanon or winding up of the
Issuer. -

' Section 2. Standard Definitions. As used herein with respect to Designated Preferred
_Stock: ) S o S

(a) “Applicable Dividend Rate” means (i) during the period from the Original Issue
Date to, but excluding, the first day of the first Dividend Period commencing on or afier the fifth
anniversary of the Original Issue Date, 5% per annum and (ii) from and after the first day of the
first Dividend Pericd commencing on or after the fifth anniversary of the Original Issue Date,
9% per annum.

(b) “Apgropnate Federal Bankmg Agency” means the “approptiate Federal banking
agency” with respect to the Issuer as defined in Section 3(q) of the Federal Deposit Insurance
Act (12 U.S.C. Section 1813(q)), or any successor provision.

{©) “Business Combination” means a merger, consolidation, statutory share
exchange or sumlar transactlon that reqmres the appxoval of the Issuer 5 stockholders

(d) ‘Busmess Day” means any day except Saturday, Sunday and any day on which
banking institutions in the State of New York generally are authorized or required by law or
other oovernmenta} actions to c!ose

(e) yJa > means the bylaws of the Issuer as they may be amended from time to
© time.

® “Certificate of Designations” means the Certificate of Designations or comparable
instrument relating to the Designated Preferred Stock, of which these Standard Provisions form a
part, as it may be amended from time to time.

{g)  “Charter” means the Issuer’s certificate or articles of incorporation, articles of
association, or similar organizational document.

(h) “Dividend Period” has the meaning set forth in Section 3(a).

(D “Dmdend Record Date” has the meamno set forth in Section 3(a).

) h “quundatxon Prefenence has the meaning set forth in Section 4(a).

, - , C AT
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(k)  “Original Issue Date” means the date on which shares of Designated Preferred
' Stock are first issued. :

'(l)— “Preferred Dlrector” has the meaning set forth in Sectlon 7(b).

{m) “Preferred Stock” means any and al] series of pref'erred stock of the Issuer,
including the Desi gnated Preferred Stock.

) “Qual.lﬂed Equity Offering” means the sale and issuance for cash by the Issuer to
- persons other than the Issuer or any of its subsidiaries after the Original Issue Date of shares of
perpetual Preferred Stock, Common Stock or any combination of such stock, that, in each case,
qualify as and may be included in Tier 1 capital of the Issuer at the time of issuance under the
applicable risk-based capital guidelines of the Issuer’s Appropriate Federal Banking Agency
(other than any such sales and issuances made pursuant to agreements or arrangements entered

into, or pursuant to financing plans which were publicly announced, on or prior to November 17,
2008).

(o)  “Standard Provisions” mean these Standard Provisions that form a part of the
Cemﬁcate of Designations relatmg to the Designated Preferred Stock

®) “Successor Prefeued Stock” has the meamng set forth in Section 5(a).

(@  “Voting Pamy Stock” means, with regard to any matter as to which the holders of
Designated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b) of these
Standard Provisions that form a part of the Certificate of Designations, any and all series of

Parity Stock upon which like voting rights have been conferred and are exercisable with respect
to such matter.

Section 3. Dividends.

(a) Rate. Holders of Designated Preferred Stock shall be entitled to receive, on each
share of Designated Preferred Stock if, as and when declared by the Board of Directors or any
duly authorized committee of the Board of Directors, but only out of assets legally available
therefor, cumulative cash dividends with respect to each Dividend Period (as defined below) at a
rate per annum equal to the Applicable Dividend Rate on (i) the Liquidation Amount per share of
Designated Preferred Stock and. (ii) the amount of accrued and unpaid dividends for any prior
Dividend Period on such share of Designated Preferred Stock, if any. Such dividends shall begin
to accrue and be cumulative from the Original Issue Date, shall compound on each subsequent
Dividend Payment Date (i.e.; no dividends shall accrue on other dividends unless and until the
first Dividend Payment Date for such other dividends has passed without such other dividends
having been paid on such date) and shall be payable quarterly in arrears on each Dividend
Payment Date, commencing with the first such Dividend Payment Date to occur at least 20 -
calendar days after the Original Issue Date. In the event that any Dividend Payment Date would
otherwise fall on a day that is not a Business Day, the dividend payment due on that date will be
postponed to the next day that is a Business Day and no additional dividends will accrue as a
result of that postponement. The period from and including any Dividend Payment Date to, but
excluding, the next Dividend Payment Date is a “Dividend Period”, provided that the initial
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Dividend Period shall be the perlod from and including the Ongmal Issue Date to, but excluding,
the next Dmdend Payment Date.

DlVldends that are payable on Designated Pref'erred Stock in respect of any Dividend
Period shall be computed on the basis of 2 360-day year consisting of twelve 30-day months. The
_amount of dividends payable on Designated Preferred Stock on any date prior to the end of a
Dividend Period, and for the initial Dividend Period, shall be computed on the basis of a 360-day
year consisting of twelve 30-day months, and actual days elapsed over a 30-day month.

Dividends that are payable on Designated Preferred Stock on any Dividend Payment Date
will be payable to holders of record of Designated Preferred Stock as they appear on the stock
register of the Issuer on the applicable record date, which shall be the 15th calendar day
immediately preceding such Dividend Payment Date or such other record date fixed by the
Board of Diectors or any duly authorized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior to such Dividend Payment Date (each, a “Dividend Record

Date™). Any such day that is a Dividend Record Date shall be a Dividend Record Date whether
or not such day is a Business Day. '

Holders of Designated Preferred Stock shall not be entitled to any d1v1dends whether
payable in cash, securities or other property, other than dividends (if any) declared and payable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of
the Certificate of Designations). '

(b)  Priority of Dividends. So Jong as any share of Designated Preferred Stock
remains outstanding, no dividend or distribution shall be declared or paid on the Common Stock
or any other shares of Junior Stock (other than dividends payable solely in shares of Common
Stock) or Parity Stock, subject to the immediately following paragraph in the case of Parity
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly,
purchased, redeemed or otherwise acquired for consideration by the Tssuer or any of its
subsidiaries unless all accrued and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (including, if applicable as provided in Section 3(a) above,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been or
are contemporareousty declared and paid in full (or have been declared and a sum sufficient for
the payment thereof has been set aside for the benefit of the holders of shares of Designated
Preferred Stock on the applicable record date). The foregoing limitation shall not apply to (i)
redemptions, purchases or other acquisitions of shares of Common Stock or other Junior Stock in
connection with the administration of any employee benefit plan in the ordinary course of
business and consistent with past practice; (ii) the acquisition by the Issuer or any of its
subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial ownership of
any other persons (other than the Issver or any of its subsidiaries), including as trustees or
custodians; and (iit).the exchange or conversion of Junior Stock for or into other Junior Stock or
of Parity Stock for or into other Parity Stock (with the same or lesser aggregate liquidation
amount} or Junior Stock, in each case, solely to the extent required pursuant to binding
.contractual agreements entered into prior to the Signing Date or any subsequent agreement for
the accelerated exercise, settlement or exchange thereof for Common Stock.
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When dividends are not paid (or declared and a sum sufficient for payment thereof set
aside for the benefit of the holders thereof on the applicable record date) on any Dividend
Payment Date (or, in the case of Parity Stock having dividend payment dates different from the
Dividend Payment Dates, on a dividend payment date falling within a Dividend Period related to
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Designated Preferred Stock and all such Parity Stock and
payable on such Dividend Payment Date (or, in the case of Parity Stock having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling
within the Dividend Period related to. such Dividend Payment Date) shall be declared pro rata so
that the respective amounts of such d1v1dends declared shall bear the same ratio to each other as
all accrued and unpaid dividends per share on the shares of Designated Preferred Stock
(including, if applicable as provided in Section 3(a) above, dividends on such amount) and all
Parity Stock payable on such Dividend Payment Date (or, in the case of Parity Stock having
dividend payment dates different from the Dividend Payment Dates, on a dividend payment date
falling within the Dividend Period related to such Dividend Payment Date) (subject to their
having been declared by the Board of Directors or a duly authorized committee of the Board of
Directors out of legally available funds and including, in the case of Parity Stock that bears
cumulative dividends, all accrued but unpaid dividends) bear to each other. If the Board of
Directors or a duly authorized committee of the Board of Directors determines not to pay any
dividend or a full dividend on a Dividend Payment Date, the Issuer will provide written notice to
the holders of Designated Preferred Stock prior to such Dividend Payment Date.

Subject to the foregoing, and not otherwise, such dividends (payable in cash, securities or
other property) as may be determined by the Board of Directors or any duly authorized
committee of the Board of Directors may bé declared and paid on any securities, including
Common Sfock and other Junior Stock, from time to time out of any funds ]egally available for
such payment, and holders of Designated Preferred Stock shall not be entitled to participate in
any such dividends.

Section 4. Liquidation Right

(@ Voluntary or Involuntary L1qu1datlon In the event of any liquidation, dissolution
or winding up of the affairs of the Issuer, whether voluntary or involuntary, holders of
Designated Preferred Stock shall be entitled to receive-for each share of Designated Preferred
Stock, out of the assets of the Issuer or proceeds thereof (whether capital or surplus) available for
distribution to stockholders of the Issuer, subject to the rights of any creditors of the Issuer,
before any distribution of such assets or proceeds is made to or set aside for the holders of
Common Stock and any other stock of the Issuer ranking j Junior to Designated Preferred Stock as
to such distribution, payment in full in an amount equal to the sum of (i) the Liquidation Amount
per share and (ii) the amount of any accrued and unpaid dividends (including, if applicable as
provided in Section 3(a) above, dividends on such amount), whether or not declared, to the date
of payment (such amounts collectively, the “Liquidation Preference”). '

(b)  Partial Payment. If in any distribution described in Section 4(a) above the assets
of the Issuer or proceeds thereof are not sufficient to pay in full the amounts payable with respect
to all outstanding shares of Designated Preferred Stock and the corresponding amounts payable
with respect of any other stock of the Issuer ranking equally with Designated Preferred Stock as

A-4
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" to such dlstnbutxon holders of Deswnated Preferred Stock and the holders of such other stock

shall share ratably in any such dlstrlbutlon in proportion to the full respective distributions to
which they are entitled.

(¢)  Residual Distributions. If the Liquidation Preference has been paid in full to all
holders of Designated Preferred Stock and the corresponding amounts payable with respect of
any other stock of the Issuer ranking equally with Designated Preferred Stock as to such
distribution has been paid in full, the holders of other stock of the Issuer shall be entitled to

receive all remaining assets of the Issuer (or proceeds thereof) according to their respective rights
and preferences.

{d) Merger, Consolidation and Sale of Assets Not Liguidation. For purposes of this
Section 4, the merger or consolidation of the Issuer with any other corporation or other entity,
including a merger or consolidation in which the holders of Designated Preferred Stock receive
- cash, securmes or other property for their shares, or the sale, lease or exchange (for cash,
securities or other property) of all or substantially all of the assets of the Issuer, shall not
constitute a liquidation, dxssolutlon or winding up of the Issuer.

Section 5. Redemgtlo

(a)  Optional Redemption. Except as provided below, the Designated Preferred Stock
may not be redeemed prior to the first Dividend Payment Date falling on or after the third
anniversary of the Original Issue Date. On or after the first Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federal Banking Agency, may redeem, in whole or in part, at any
time and from time to time, out of funds legally available therefor, the shares of Designated
Preferred Stock at the time outstanding, upon notice given as provided in Section 5(c) below, at a
redemption price equal to the sum of (i) the Liquidation Amount per share and (ii) except as
otherwise provided below, any accrued and unpaid dividends (including, if applicable as
provided in Section 3(a) above, dividends on such amount) (regardless of whether any dividends
are actually declared) to, but excluding, the date fixed for redemption.

" Notwithstanding the foregoing, prior to the first Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Issuet, at its option, subject to the
approval of the Appropriate Federal Banking Agency, may redeem, in whole or in part, at any
time and from time to time, the shares of Designated Preferred Stock at the time outstanding,
upon notice given as provided in Section 5(c) below, at a redemiption price equal to the sum of (i)
the Liquidation Amount per share and (ii) except as otherwise provided below, any accrued and
unpaid dividends (including, if applicable as provided in Section 3(a) above, dividends on such
amount) (regardless of whether any dividends are actually declared) to, but excluding, the date
fixed for redemption; provided that (x) the Issuer (or any successor by Business Combination)
has received aggregate gross proceeds of not less than the Minimum Amount (plus the
“Minimum Amount™ as defined in the relevant certificate of designations for each other
outstanding series of preferred stock of such successor that was originally issued to the United
States Department of the Treasury (the “Successor Preferred Stock™) in connection with the
Troubled Asset Relief Program Capital Purchase Program) from one or more Qualified Equity
Offerings (including Qualified Equity Offerings of such successor), and (y) the aggregate
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redemption price of the Designated Preferred Stock (and any Successor Preferred Stock)
redeemed pursuant to this paragraph may not exceed the aggregate net cash proceeds received by
the Issuer (or any successor by Business Combination) from such Qualified Equlty Offerings
(including Qualified Equxty Offerings of such successor)

The redemption price for any shares of Designated Preferred Stock shall be payable on
the redemption date to the holder of such shares against surrender of the certificate(s) evidencing
such shares to the Issuer or its agent. Any declared but unpaid dividends payable on a
rederaption date that occurs subsequent to the Dividend Record Date for a Dividend Period shall
not be paid to the holder entitled to receive the redemption price on the redemption date, but
rather shall be paid to the holder of record of the redeemed shares on such Dividend Record Date
relating to the Dividend Payment Date as pr ov1ded in Section 3 above,

()  No Sinking Fund. The Demgnated Preferred Stock will not be subject to any
mandatory redemption, sinking fund or other similar provisions. Holders of Designated Preferred
Stock will have no right to require redemption or repurchase of any shares of Designated
Preferred Stock.

(¢)  Notice of Redemption. Natice of every redemption of shares of Designated
Preferred Stock shall be given by first class mail, postage prepaid, addressed to the holders of
record of the shares to be redeemed at their respective last addresses appearing on the books of
the Issuer. Such mailing shall be at least 30 days and not more than 60 days before the date fixed
for redemption. Any notice mailed as provided in this Subsection shall be conclusively presumed
to have been duly given, whether or not the holder receives such notice, but failure duly to give
such notice by mail, or any défect in such notice or in the mailing thereof, to any holder of shares

. of Designated Preferred Stock desxgnated for redemption shall not affect the validity of the
proceedings for the redemption of any other shares of Designated Preferred Stock.
Notwithstanding the foregoing, if shares of Designated Preferred Stock are issued in book-entry
form through The Depository Trust Company or any other similar facility, notice of redemption
may be given to the holders of Designated Preferred Stock at such time and in any manner
permitted by such facility. Each notice of redemption given to a holder shall state: (1) the
redemption date; (2) the number of shares of Designated Preferred Stock to be redeemed and, if
less than all the shares held by such holder are to be redeemed, the number of such shares to be
redeemed from such holder; (3) the redemption price; and (4) the place or places where
certificates for such shares are to be surrendered for payment of the redemption price.

(d) Partial Redemption. In case of any redemption of part of the shares of Designated
Preferred Stock at the time outstanding, the shares to be redeemed shall be selected either pro
rata or in such other manner as the Board of Directors or a duly authorized committee thereof
may determine to be fair and equitable. Subject to the provisions hereof, the Board of Directors
or aduly authorized committee thereof shall have full power and authority to prescribe the terms
and conditions upon which shares of Designated Preferred Stock shall be redeemed from time to
time. If fewer than all the shares represented by any certificate are redeemed, a new certificate
shall be issued representing the unredeemed shares without charge to the holder thereof,

o ® Effectiveness of Redcjﬁption. If noﬁce.of redemption has been duly given and if
on or before the redemption date specified in the notice all funds necessary for the redemption
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have been deposited by the Issuer, in trust for the pro rata benefit of the holders of the shares
called for redemption, with a bank or trist company doing business in the Borough of
Manhattan, The City of New York, and having a capital and surplus.of at least $500 million and
selected by the Board of Directors, so as to be and continue to be available solely therefor, then,
notwithstanding that any certificate for any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on
all shares so. called for redemption, all shares so called for redemption shall no longer be deemed
outstanding and all rights with respect to such shares shall forthwith on such redemption date
cease and terminate,; except only the right of the holders thereof to receive the amount payable on
such redemption from such bank or trust company, without interest. Any funds unclaimed at the
end of three years from the redemption date shall, to the extent permitted by law, be released to
the Issuer, after which time the holders of the shares so called for redemption shall look only to
the Issuer for payment of the redemption price of such shares.

® Status of Redeemed Shares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwise acquired by the Issuer shall revert to authorized but unissued
shares of Preferred Stock (provided that any such cancelled shares of Designated Preferred Stock

may be reissued only as shares of any series of Preferred Stock other than Designated Preferred
Stock).

Section 6. Conversion. Holders of Deéjgnatéd_ Preferred Stock shares shall have no right
to exchange or convert such shares into any other securities. -

" Section 7. Voting Rights.

(a)  General. The holders of Designated Preferred Stock shall not have any voting
rights except as set forth below or as otherwise from time to time required by law.

(b) Preferred Stock Directors. Whenever, at any time or times, dividends payable on
the shares of Designated Preferred Stock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether or not consecutive, the authorized number of directors of the
Issuer shall automatically be increased by two and the holders of the Designated Preferred Stock
shall have the right, with holders of shares of any one or more other classes or series of Voting
Parity Stock outstanding at the time, voting together as a class, to elect two directors (hereinafter
the “Preferred Directors” and eacha “Preferred Director ) to fill such newly created
directorships at the Issuer’s next annual meeting of stockholders (or at a special meeting called
for that purpose prior to such next annual meeting) and at each subsequent annual meeting of
stockholders until all accrued and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (including, if applicable as provided in Section 3(a) above,
dividends on such amount), on all cutstanding shares of Designated Preferred Stock have been
declared and paid in full at which time such right shall terminate with respect to the Designated
Preferred Stock, except as herein or by law expressly provided, subject to revesting in the event
of each and every subsequent default of the character above mentioned; provided that it shall be
a qualification for election for any Preferred Director that the election of such Preferred Director
shall not cause the Issuer to violate any corporate governance requirements of any securities
exchange or other trading facility on which securities of the Issuer may then be listed or traded
that listed or traded companies must have a majority of independent directors. Upon any
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termination of the right of the holders of shares of Designated Preferred Stock and Voting Parity
Stock as a class to vote for directors as provided above, the Preferred Directors shall cease to be
qualified as directors, the term of office of all Preferred Directors then in office shall terminate
immediately and the authorized number of directors shall be reduced by the number of Preferred
Directors elected pursuant hereto. Any Preferred Director may be removed at any time, with or
without cause, and any vacancy created thereby may be filled, only by the affirmative vote of the
holders a majority of the shares of Designated Preferred Stock at the time outstanding voting
separately as a class together with the holders of shares of Voting Parity Stock, to the extent the
voting rights of such holders described above are then exercisable. If the office of any Preferred
Director becomes vacant for any reason other than removal from office as aforesaid, the
remammg Preferred Director may choose a successor who shall hold ofﬁce for the unexplred
term in respect of which such vacancy occurred :

© Class Voting nghts as to Pamcular Matters. So long as any shares of Desmnated
Preferred Stock are outstanding, in addition to any other vote or consent of stockholders required
by law or by the Charter, the vote or consent of the holders of at least 66 2/3% of the shares of
Designated Preferred Stock at the time outstanding, voting as a separate class, given in person or
by proxy, either in writing without a meeting or by vote at any meeting called for the purpose,
shall be necessary for effecting or validating:

0 Authorization of Senior Stock. Any amendment or alteration of the
Certificate of Designations for the Designated Preferred Stock or the Charter to authorize
or create or increase the authorized amount of, or any issuance of|, any shares of, or any
securities convertible into or exchangeable or exercisable for shares of, any class or series
of capital stock of the Issuer ranking senior to Designated Preferred Stock with respect to
either or both the payment of dividends and/or the distribution of assets on any
hqundatlon dlssolutxon or wmdmg up of the Issuer;

(i) . Amendment of Desngnated Preferred Stock Any amendment, alteration
or repeal of any provision of the Certificate of Designations for the Designated Preferred
Stock or the Charter (including, unless no vote on such merger or consolidation is
required by Section 7(c)(iii) below, any amendment, alteration or repeal by means of a
merger, consolidation or otherwise) so as to adversely affect the rights, preferences,
privileges or voting powers of the Designated Preferred Stock; or

- (iii)  Share Exchanges. Reclassifications. Mergers and Consolidations. Any
consummation of a binding share exchange or reclassification involving the Designated
Preferred Stock, or of a merger or consolidation of the Issuer with another corporation or
other entity, unless in each case (x) the shares of Designated Preferred Stock remain
outstanding or, in the case of any such merger or consolidation with respect to which the
Issuer is not the surviving or resulting entity, are converted into or exchanged for
preference securities of the surviving or resulting entity or its ultimate parent, and (y)
such shares remaining outstanding or such preference securities, as the case may be, have
such rights, preferences, privileges and votmg powers, and limitations and restrictions
thereof, taken as a whole, as are not materially less favorable to the holders thereof than
the rights, preferences, privileges and voting powers, and limitations and restrictions
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thereof of Deslgnated Preferred Stock rmmedlate]y prlor to such consummation, taken as
a whole;

provided, however, that for all purposes of this Section 7(c), any increase in the amount of the
authorized Preferred Stock, including any increase in the authorized amount of Designated
Preferred Stock necessary to satisfy preemptive or similar rights granted by the Issuer to other
persons prior to the Signing Date, or the creation and issuance, or an increase in the authorized or
issued amount, whether pursuant to preémptive or similar rights or otherwise, of any other series
of Prefetred Stock, or any securities convertible into or exchangeable or exercisable for any other
series of Preferred Stock, ranking equally with and/or junior to Designated Preferred Stock with
respect to the payment of dividends (whether such dividends are cumulative or non-cumulative)
and the distribution of assets upon liquidation, dissolution or winding up of the Issuer will not be
deemed to adversely affect the rights, preferences, privileges or voting powers, and shall not
require the affirmative vote or consent of, the holders of outstanding shares of the Designated
Preferred Stock. :

(d)  Changes after Provision for Redemption. No vote or consent of the holders of
Designated Preferred Stock shall be required pursuant to Section 7(c) above if; at or prior to the
time when any such vote or consent would otherwise be required pursuant to such Section, all
outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
been called for redemptlon upon proper notice and sufficient funds shall have been deposited in
trust for such redemp’non 1n each case pursuant 'ro Section 5 above.

(&) Procedures for Voting and Consents. The rules and procedures for calling and
conducting any meeting of the holders of Designated Preferred Stock (including, without
limitation, the fixing of a record date in connection therewith), the solicitation and use of proxies
at such a meeting, the obtaining of written consents and any other aspect or matter with regard to
such a meeting or such consents shall be governed by any rules of the Board of Directors or any
duly authorized committee of the Board of Directors, in its discretion, may adopt from time to
time, which rules and procedures shall conform to the requirements of the Charter, the Bylaws,
and applicable law and the rules of any national securities exchange or other trading facility on
which Designated Preferred Stock is listed or traded at the time. :

Section 8. Record Holders. To the fullest extent permitted by applicable law, the Issuer
and the transfer agent for Designated Preferred Stock may deem and treat the record holder of
" any share of Designated Preferred Stock as the true and lawful owner thereof. for all purposes,
and nexther the Issuer nor such transfer agent shall be affected by any notice to the contrary

Sectlon 9. Notices. All n-o‘uces or communications in respect of Designated Preferred
Stock shall be sufﬁciently given if given in writing and delivered in person or by first class mail,
postage prepaid, or if given in such other manner as may be permitted in this Certificate of
Designations, in the Charter or Bylaws or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Stock are issued in book-entry form through The Depository
Trust Company or any similar facility, such notices may be given to the holders of Designated
Preferred Stock in any manner permltted by such facility.
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Section 10. No Preemptive Rights. No share of Designated Preferred Stock shall have
any rights of preemption whatsoever as to any securities of the Issuer, or any warrants, rights or
options issued or granted with respect thereto, regardless of how such securities, or such
warrants, rights or options, may be designated, issued or granted. ‘

Section 11. Replacement Certificates. The Issuer shall replace any mutilated certificate at
the holder’s expense upon surrender of that certificate to the Issuer. The Issuer shall replace
certificates that become destroyed, stolen or lost at the holder’s expense upon delivery to the
Issuer of reasonably satisfactory evidence that the certificate has been destroyed, stolen or lost,
together with any indemnity that may be reasonably required by the Issuer.

‘Section 12. Other Rights. The shares of Designated Preferred Stock shall not have any
rights, preferences, privileges or voting powers or relative, participating, optional or other special
rights, or qualifications, limitations or restrictions thereof, other than as set forth herein or in the
Charter or as provided by applicable law.
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3 ARTICLES OF AMENDMENT
TO SECOND AMENDED AND RESTATED ARTICLES OF INCORPORATION
CERTIFICATE%}DDESIGNATION
FIXED RATE CUMULATIVE PERPnglAL PREFERRED STOCK, SERIES C
TITONKA BAISI)(l;SHARES, INC.

Titonka Bancshares, Inc., a corporation organized and existing under the laws of the
State of Iowa (the "Issuer"), in accordance with the provisions of Section 490.602 of the Code of
Iowa thereof, does hereby certify:

The board of directors of the Issuer (the "Board of Directors"), in accordance with the
articles of incorporation and bylaws of the Issuer and applicable law, adopted the following
resolution on March 20, 2009 creating a series of One Hundred and Six (106) shares of Preferred
Stock of the Issuer designated as “Fixed Rate Cumulative Perpetual Preferred Stock, Series C.”

RESOLVED, that pursuant to the provisions of the articles of incorporation and the
bylaws of the Issuer and applicable law, a series of Preferred Stock, par value $0.01 per share,
of the Issuer be and hereby is created, and that the designation and number of shares of such
series, and the voting and other powers, preferences and relative, participating, optional or
other rights, and the qualifications, limitations and restrictions thereof, of the shares of such
series, are as follows: :

Part 1. Designation and Number of Shares. There is hereby created out of the authorized
and unissued shares of preferred stock of the Issuer a series of prefeired stock designated as the
"Fixed Rate Cumulative Perpetual Preferred Stock, Series C" (the "Designated Preferred Stock™).
The authorized number of shares of Designated Preferred Stock shall be 106.

Part 2. Standard Provisions. The Standard Provisions contained in Schedule A attached
hereto are incorporated herein by reference in their entirety and shall be deemed to be a part of
this Certificate of Designation to the same extent as if such provisions had been set forth in full
herein,

Part 3. Definitions. The following terms are used in this Certificate of Designation
(including the Standard Provisions in Schedule A hereto) as defined below:

(@) "Common Stock" means both the Class A Voting common stock, par value $10
per share, of the Issuer; and the Class B Non-Voting common stock, 1o par value, of the Issuer.

(b) "Dividend Payment Date" means February 15, May 15, August 15 and November
15 of each year. :

(¢)  "Junior Stock" means the Common Stock and any other class or series of stock of
the Issuer the terms of which expressly provide that it ranks junior to Designated Preferred Stock
as to dividend rights and/or as to rights on liquidation, dissolution or winding up of the Issuer.



(d) "Liquidation Amount" means $1,000.00 per share of Designated Preferred Stock.
(e) "Minimum Amount" means $26,500.00. i

® "Parity Stock" means any class or series of stock of the Issuer (other than
Designated Preferred Stock) the terms of which do not expressly provide that such class or series
will rank senior or junior to Designated Preferred Stock as to dividend rights and/or as to rights
on liquidation, dissolution or winding up of the Issuer (in each case without regard to whether
dividends accrue cumulatively or non-cumulatively). Without limiting the foregoing, Parity
Stock shall include the Issuer's UST Preferred Stock and its Class A Voting Preferred Shares,
$1,000 par value per share.

(g)  "Signing Date" means the Original Issue Date.

(h)  "UST Preferred Stock" means the Issuer's Fixed Rate Cumulative Perpetual
Preferred Stock, Series B.

Part 4. Certain Voting Matters. Holders of shares of Designated Preferred Stock will be
entitled to one vote for each such share on any matter on which holders of Designated Preferred
Stock are entitled to vote, including any action by written consent.

[Remainder of Page Intentionally Left Blank]



IN WITNESS WHEREOQOF, Titonka Bancshares, Inc. has caused these Articles of
Amendment and Certificate of Designation to be signed by Allan J. Boyken, its President, this
day March, 2009

TITONKA BANCSHARES, INC.
By:

Name: Allan J. Boyken

Title: President
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Schedule A
STANDARD PROVISIONS

Section 1. General Matters. Each share of Designated Preferred Stock shall be identical
in all respects to every other share of Desxgnated Preferred Stock. The Designated Preferred
Stock shall be perpetual, subject to the provisions of Section 5 of these Standard Provisions that
form a part of the Certificate of Designations. The Designated Preferred Stock shall rank equally
with Parity Stock and shall rank senior to Junior Stock with respect to the payment of dividends
and the distribution of assets m the event of any dissolution, hquldatlon or winding up of the-

Issuer. : . :

Section 2. Standard Definitions. As used herein with respect to Designated Preferred
Stock: .

(a).  “Appropriate Federal Banking Agency” means the “appropriate Federal banking
agency” with respect to the Issuer as defined in Section 3(q) of the Federal Deposit Insurance -
Act (12 U.S.C. Section 1813(g)), or any successor provision.

) “Business Combination™ mearts a merger, consolidation, statutory share
exchange or similar transaction that requires the approval of the Issuer’s stockholders.

(c)  “Business Day” means any day except Saturday, Sunday and any day on which
banking institutions in the State of New York generally are authorized or required by law or
other govemmental actlons to c]ose

(d “Bylaws” means the bylaws of the Issuer as they may be amended from time to
time.

(e “Cemf cate of Designations” means the Certificate of Desxgnatlons or comparable
instrument relating to the Designated Preferred Stock, of which these Standard Provisions form a
_ part,asit may be amended from time to time.

® “Chartef’ means the Issuer’s cemﬁcate or articles of incorporation, articles of
association, or similar organizational document.-

(22 “Dividend Period’; has the meaning set forth in Section 3(a).

h = Dwndend Record Date” has the meanmg set forth in Section 3(a).
@) . “nguldatlon Preferenc > has the meamng set forth in Section 4(a).

f)] “Orlomal Tssue Date” means the date on which shares of De51gnated Preferred o i
Stock are first issued.

(k)  “Preferred Director” has the meaning set forth in Section 7(b).
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) “Preferred Stock” means any and all serres of preferred stock of the Issuer,
including the Desuonated Preferred Stock

(m) “Qualified ngﬂ Offermg” means the sale and issuance for cash by the Issuer to
persons other than the Issuer or any of its subsidiaries after the Original Issue Date of shares of
- perpetual Preferred Stock, Commion Stock or any combination of such stock, that, in each case,
qualify as and may be included in Tier 1 capital of the Issuer at the time of issuance under the
applicable risk-based capital guidelines of the Issuer’s Appropriate Federal Banking Agency
(other than any such sales and issuances made pursuant to agreements or arrangements entered
.into, or pursuant to financing plans which were publlcly announced, on or prior to November 17,
2008).

(n)  “Standard Provisions” mean these Standard Provisions that form a part of the
Cemﬁcate of Desxgnatlons relatmg to the Desrgnated Preferred Stock. ‘

(o) “Successor Preferred Stock” has the meanmg set forth i in Section 5(a).

{p) “Votmo Parity Stock” means, w1th regard to any matter as to which the holders of
Designated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b) of these
Standard Provisions that form a part of the Certificate of Designations, any and all series of
Parity Stock upon which like vonng rrghts have been conferred and are exerclsable with respect
to such matter.

Section 3. Dividends."

(a)  Rate. Holders of Designated Preferred Stock shall be entitled to receive, on each
share of Designated Preferred Stock if, as and when declared by the Board of Directors or any
duly authorized committee of the Board of Directors, but only out of assets legally available
therefor, cumulative cash dividends with respect to each Dividend Period (as defined below) ata
per annum rate 0f 9.0% on (i) the Liquidation Amount per share of Designated Preferred Stock
and (ii) the amount of accrued and unpaid dividends for any prior Dmdend Period on such share

"of Designated Preferred Stock, if any. Such dividends shall begin to accrue and be cumulative
from the Original Issue Date, shall compound on each subsequent Dividend Payment Date (i.e.,
no dividends shall accrue on other dividends unless and until the first Dividend Payment Date for
such other dividends has passed without such other dividends having beeri pdid on such date) and

. shalt be payable quarterly in arrears.on each Dividend Payiment Date, commencing with the first

such Dividend Payment Date to occur at least 20 calendar days’ after the Original Issue Date. In
the event that any Dividend Payment Date would othérwise fall on a day that is not a Business

Day, the dividend payment due on that date will be postponed to the next day that is a Business

Day and no additional dividends will accrue as a result of that postponement. The period from

" and including any Dividend Payment Date to, but excluding, the next Dividend Payment Date is

a “Dividend Period”, provided that the initial Dividend Period shall be the period from and

including the Original Issue Date to, but excluding, the next Dividend Payment Date.

Dividends that are paYébl_e on Designated Preferred Stock in respect of any Dividend
Period shall be computed on the basis of a 360-day year consisting of twelve 30-day months. The
amount of dividends payable on Designated Preferred Stock on any date prior to the end of a
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' Dividend Peried, and for the initjal Dividend Period, shall be eomputed on the basis of 2 360-day
year consisting of twelve 30-day months, and actual days elapsed over a 30-day month,

Dividends that are payable on Designated Preferred Stock on any Dividend Payment Date
will be payable to holders of record of Designated Preferred Stock as they appear on the stock
register of the Issuer on the applicable record date, which shall be the 15th calendar day
immediately preceding such Dividend Payment Date or such other record date fixed by the
Board of Directors or any duly authorized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior to such Dividend Payment Date (each, a “Dividend Record
Date™). Any such day that is a Dividend Record Date shall be a D1v1dend Record Date whether

- ornot such day isa Busmess Day

Holders of Des1gnated Preferred Stock shall not be entltled to any dividends, whether
payable in cash, securities or other property, other than dividends (if any) declared and payable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of =
the Certificate of Designations). '

(b)  Priority of Dividends. So long as any share of Designated Preferred Stock

- remains outstanding, no dividend or distribution shall be declared or paid on the Common Stock
or any other shares of Junior Stock (other than dividends payable solely in shares of Common
Stock) or Parity Stock, subject to the immediately following paragraph in the case of Parity
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly,
purchased, redeemed or otherwise acquired for consideration by the Issuer or any of its
subsidiaries unless all accrued and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (including, if applicable as provided in Section 3(a) above,

' dividends on-such amount), on all outstanding shares of Designated Preferred Stock have been or
are contemporaneously declared and paid in full (or have been declared and a sum sufficient for
the payment thereof has been set aside for the benefit of the holders of shares of Designated
Preferred Stock on the applicable record date). The foregoing fimitation shall not apply to (i)
redemptions, purchases or other acquisitions of shares of Commeon Stock or other Junior Stock in

_ connection with the administration of any employee benefit plan in the ordinary course of ‘
business and consistent with past practice; (ii) the acquisition by the Issuer or any of its i
subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial ownership of _ s
any other persons (other than the Issuer or any of its subsidiaries), including as trustees or
custodians; and (iii) the exchange or conversion of Junior Stock for or into other Junior Stock or

.of Parity Stock for or into other Parity Stock (with the same or lesser aggregate liquidation

"amount) or Junior Stock, in each case, so_lely to the extent required pursvant to binding
contractual agreements entered into prior to the Signing Date or any subsequent agreement for
the-accelerated exerclse settlement or exchange thereof for Common Stock.

" ‘When dividends are not pald (or declared and 2 sum sufficient for payment thereof set .
aside for the benefit of the holders thereof on the applicable record date) on any Dividend o }
Payment Date (or, in the case of Parity Stock having dividend payment dates different from the '
. Dividend Payment Dates, on a dividend payment date. falling within a Dividend Period related to
such Dmdend Payment Date) in full upon Designated Prefetred Stock and any shares of Parity
Stock, alt dividends declared on Designated Preferred Stock and all such Parity Stock and
. payable on such Dmdend Payment Date (or in the case o,f Panty Stock havmg dexdend
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payment dates different. from the Dividend Payment Dates, on a dividend payment date falling
* within the Dividend Period related to siich Dividend Payment Date) shall be declared pro rata so
that the respective amounts of such dividends declared shall bear the same ratio to each other as.
all accrued and unpaid dividends per share on the shares of Desngnated Preferred Stock
(including, if applicable as provided in Section 3(a) above, dividends on such amount) and all
Parity Stock payable on such Dividend Payment Date (or, in the case of Parity Stock having
. dividend payment dates different from the Dividend Payment Dates, on a dividend payment date
. falling within the Dividend Period related to such Dividend Payment Date) (subject to their
having been declared by the Board of Directors or 2 duly authorized committee of the Board of
Directors out of legally available funds and including, in the case of Parity Stock that bears
cumulative dividends, all accrued but unpaid leldends) bear to each other. If the Board of
Directors or a duly authorized committee of the Board of Directors determines not to pay any
dividend or a full dividend on a Dividend Payment Date, the Issuer will provide wqtten notice to
the holders of Designated Preferr ed Stock prior to such Dividend Payment Date.
H
Subject to the foregoing, and not otherwxse such dxvxdends (payable in cash, securities or
other property) as may be determined by the Board-of Directors or any du ly authorized
- committee of the Board of Directors may be declared and paid on any securities, including
Common Stock and other Junior Stock, from time to time out of any funds legally available for
such payment, and holders of Designated Preferred Stock shall not be entltled to part1c1pate in
any such dividends. . '

Sec’non4 1gu1dat10nRxghts o : B T

(2 Voluntary or Involuntarv qumdat!on In the event of any hquxdatlon dissolution
or winding up of the affairs of the Issuer, whether voluntary or involuntary, holders of
Designated Preferred Stock shall be entitled to receive for each share of Designated Preferred

“Stock, out of the assets of the Issuer or proceeds thereof (whether capital or surplus) available for
distribution to stockholders of the Issuer, subject to the rights of any creditors of the Issuer,
before any distribution of such assets or proceeds is made to or set aside for the holders of
Comimon Stock and any other stock of the Issuer ranking junior to Designated Preferred Stock as

- to such distribution, payment in full in an amount equal to the sum of (i) the Liquidation Amount
per share and (ii) the amount of any accrued and unpaid dividends (including, if applicable as
provided in Section 3(a) above, dividends on such amount), whether or not declared, to the date
of payment (such amounts collectwely, the ‘nguldatlon Preference’ )

i
) .(b) ~ Partial Payment If in any distribution descnbed in Sectlon 4(a) above the assets
of the Issuer or proceeds thereof aré not sufficient to pay in full the amounts payable with respect
to all outstanding shares of Desxgnated Preferred Stock and the corresponding amounts payable
with respect of any other stock of the Issuer ranking equally with Designated Preferred Stock as
- to such distribution, holders of Designated Preferred Stock and the holders of such other stock
shall share ratably in any such distribution in proportion to the full respective chstnbuttons to
whxch they are entxtled

{c) Resndual Dlstnbutlons If the quuldatlon Preference has been paid in full to all
holders of Designated Preferred Stock and the corresponding amounts payable with respect of
any other stock of the Issuer ranking equally with Designated Preferred Stock as to such
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distribution has been paid in full, the holders of other stock of the Issuer shall be entitled to
receive all remaining assets of the Issuer (or proceeds thereof) according to their respective rights
and preferences.

(d) - Merger, Consolidation and Sale of Assets Not Liquidation. For purposes of this
- Section 4, the merger or consolidation of the Issuer with any other corporation or other entity,
including a merger or consolidation in which the holders of Designated Preferred Stock receive
cash, securities or other property for their shares, or the sale, Jease or exchange (for cash,
securities or other property) of all or substantially all of the assets of the Issuer, shall not
constitute a liquidation, dlssoluuon or wmdmg up of the Issuer.

Sectlon 5 Redempmo

(a) Optlona] Redemgtnon Except as pri ovxded below, the Desngnated Preferred Stock
may not be redeemed prior to the later of (i) first Dividend Payment Date falling on or after the
_ third anniversary of the Original Issue Date; and (ii) the date on which all outstanding shares of
UST Preferred Stock have been redeemed, repurchased or otherwise acquired by the Issuer. On
or after the first Dividend Payment Date falling on or after the third anniversary of the Original
Issue Date, the Issuer, at its option, subject to the approval of the Appropriate Federal Banking
Agency, may redeem, in whole or in part, at any time and from time to time, out of funds legally
available therefor, the shares of Designated Preferred Stock at the time outstanding, upon notice
given as provided in Section 5(c) below, at a redemption price equal to the sum of (i) the
- Liquidation Amount per share and (ii) except as otherwise provided below, any accrued and
unpaid dividends (including, if applicable as provided in Section 3(a) above, dividends on such
. amount) (regardless of whether any chvudends are actually dec]ared) to, but excluding, the date
fixed for redemptlon : :

Notwﬁhstandmg the foregoing, prior to the first Dividend I_’aynhent Date falling on or
after the third anniversary of the Original Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federal Banking Agency and subject to the requirement that all
outstanding shares of UST Preferred Stock shall previously have been redeemed, repurchased or
otherwise acquired by the Issuer, may redeem, in whole or in part, at any time and from time to
time, the shares of Designated Preferred Stock at the time outstandmg, upon notice given as
provided in Section 5(c) below, at a redempfion price equal to the sum of (i) the Liquidation
Amount per share and (ii} except-as otherwise provided below, any accrued and unpaid
-dividends (including, if applicable as provided in Section 3(a) above, dividends on such amount)
(regardless of whether any dividends are actually declared) to, but excluding, the date fixed for
redemption; provided that (x) the Issuer (or any successor by Business Combination) has
received aggregate gross proceeds of not less than the Minimum Amount (plus the “Minimum
Amount” as defined in the relevant certificate of designations for each other outstanding series of
preferred stock of such successor that was originally issued to the United States Department of
the Treasury (the “Successor Preferred Stock”) in connection with the Troubled Asset Relief

“Program Capital Purchase Program) from one or more Qualified Equity Offerings (includino
N Quahf ied Equity Offerings of such successor), and (y) the aggregate redemption price of the
Designated Preferred Stock (and any Successor Preferred Stock) redeemed pursuant to this

“paragraph may not exceed the aggreoate net cash proceeds recelved by the Issuer (or any
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successor by Business Combmatxon) from such Quahf ed Eqmty Oﬂ'ermgs (including Qualified
. Equity Oﬂ'ermgs ‘of such $uccessor). .

The redemption price- for any shares of Desrgnated Preferred Stock shall be payable on

_ the redemption date to the holder of such shares against surrender of the certificate(s) evidencing

such shares to the Issuer or its agent. Any declared but unpaid dividends payable on a

redemption date that occurs subsequént to the Dividend Record Date for a Dividend Period shall

not be paid to the holder entitled to.receive the redemptlon price on the redemption date, but
rather shall be paid to the holder of record of the redeemed shares on such Dividend Record Date

relating to the Dividend Payment Date as provided in Section 3 above.

(b)  No Sinking Fund. The Designated Preferred Stock will not be subject to any
mandatory redemption, sinking fund or other similar provisions. Holders of Designated Preferred

Stock will have no right to require redemption or repurchase of any shares of DeSlgnated
Preferred Stock.

(¢)  Notice of Redemption. Notice of every redemption of shares of Designated
Preferred Stock shall be given by first class mail, postage prepaid, addressed to the holders of
record of the shares to be redeemed at their respective last addresses appearing on the books of
the Issuer. Such mailing shall be at least 30 days and not more than 60 days before the date fixed
for redemption. Any notice mailed as provided in this Subsection shall be conclusively presumed
to have been duly given, whether or not the holder receives such notice, but failure duly to give
such notice by mail, or any defect in such notice or in the maili ing ‘thereof, to any holder of shares
of Designated Preferred Stock desi <Tnated for redemption shall not affect the validity of the
proceedings for the redeinption of any other shares of Designated Preferred Stock.
Notwithstanding the foregoing, if shares of Designated Preferred Stock are issued in book-entry
form through The Depository Trust Company or any other similar facility, notice of redemption
may be given to the holders of Designated Preferred Stock at such time and in any manner
. permitted by such facility. Each notice of redemption given to a holder shall state: (1) the
redemption date; (2) the number of shares of Designated Preferred Stock to be redeemed and, if
" less than all the shares held by such holder are to be redeemed, the number of such shares to be
redeemed from such holder; (3) the redemption price; and (4) the place or places where
certificates for such shares are to be surrendered for payment of the redemption price.

" (d)  Partial Redemption. In case of any redemption of pert of the shares of Designated
Preferred Stock at the trme outstandmg, the shares to be redeemed shall be selected either pro

"- . rata of in such other matner as the Board of Directors of a duly authorized committee thereof
- may determine to be fair and equitable. Subject to the provisions hereof, the Board of Directors

or a duly authorized committee thereof shall have full power and authority to prescribe the terms
and conditions upon which shares of Designated Preferred Stock shall be redeemed from time to
time. If fewer than all the shares represented by any certificate are redeemed, a new certificate
shall be issued representing the unredeemed shares without charoe to the holder thereof

. () Eﬁ'ect]veness of Redemgtlon If notice of redemp’uon has been duly given and if
on or before the redemption date specified in the notice all funds necessary-for the redemption

" have been deposited by the Issuer, in trust for the pro rata benefit of the holders of the shares
called for redemption, with a bank or trust company doing business in the Borough of
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Manhattan, The City of New York, and having a capital and surplus of at least $500 million and
selected by the Board of Directors, so as to be and continue to be available solely therefor, then,
notwithstanding that any certificate for any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on
all shares so called for redemption, all shares so called for redemption shall no longer be deemed
outstanding and all rights with respect to such shares shall forthwith on such redemption date
cease and terminate, except only the right of the holders thereof to receive the amount payable on
- such redemption from such bank or trust company, without interest. Any funds unclaimed at the
end of three years from the redemption date shall, to the extent permitted by law, be released to
the Issuer, after which time the holders of the shares so called for redemption shall look only to
the Issuer for payment of the redemptlon price of such shares

®  Statusof Redeemed Shares. Shares of Desxgnated Preferred Stock that are
redeemed, repurchased or otherwise apqmred by the Issuer shal] revert to authorized but unissued
shares of Preferred Stock (provided that any such cancelled shares of Designated Preferred Stock
. may be reissued only as shares of any series of Preferred Stock other than Designated Preferred
Stock).

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no right
to exchange or convert such shares into any other securities.

" Section 7. Voting Rights.

(@ General. The holders of Designated Preferred Stock shall not have any voting
rights except as set forth below or as otherwnse from tune to tune required by law.

“(b)  Preferred Stock Dll‘CCtOI‘S Whenever, at any time or, txmes dividends payable on
the shares of Designated Preferred Stock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether or not consecutive, the authorized number of directors of the
Tssuer shall automatically be increased by two and the holders of the Designated Preferred Stock
shall have the right, with holders of shares of any one or more other classes or series of Voting
Parity Stock outstanding at the time, voting togetlier as a class, to elect two directors (hereinafter
the “Preferred Directors” and each a “Preferred Director ”) to fill such newly created
directorships at the Issuer’s next annual. meeting of stockholders (or at d special meeting called
for that purpose prior to such -next annual meeting) and at each subsequent annual meeting of .
stockholders until all accruéd and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (including, if applicable as provided in Section 3(a) above,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been
-declared and paid in full at which time such right shall terminate with respect to the Designated
Preferred Stock, except as herein or by law expressly provided, subject to revesting in the event
of each and every subsequent default of the character above mentioned; provided that it shall be
a qualification for election for any Preferred Director that the election of such Preferred Director
shall not cause the Issuer to violate any corporate governance requirements of any securities

- exchange or other trading facility on which securities of the Issuer may then be listed or traded
that listed or traded companies must have a majority of independent directors. Upon any
termination of the right of the holders of shares of Designated Preferred Stock and Voting Parity
Stock asa class to vote for drrectors as prov1ded above the Preferred Drrectors shall cease to be
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qualified as directors, the term of office of all Preferred Directors then in office shall terminate
immediately and the authorized number of directors shall be reduced by the number of Preferred
Directors elected pursuant hereto. Any Preferred Director may be removed at any time, with or
without cause, and any vacancy created thereby may be filled, only by the affirmative vote of the
holders a majority of the shares of Designated Preferred Stock at the time outstanding voting
separately as a class together. with the holders of shares of Voting Parity Stock, to the extent the
voting rights of such holders descnbed above are then exercisable. If the office of any Preferred
Director becomes vacant for any reason other than removyal from office as aforesaid, the
remaining Preferred Director may ¢hoose a successor who ‘shatl hold office for the unexpired
term in respect of Wthh such vacancy occurred .

(¢)  Class Voting nghts as to Pamcular Matter So long as any shares of Designated
Preferred Stock are outstanding, in addition to any other vote or consent of stockholders required
by law or by the Charter, the vote or consent of the holders of at least 66 2/3% of the shares of
Designated Preferred Stock at the time outstanding, voting as a separate class, given in person or
by proxy, either in writing without a meeting or by vote at any meeting called for the purpose,
shall be necessary for effectmg or validating:

‘ ) Authonzatlon of Senior Stock. Any amendment or alteratnon of the
Certificate of Designations for the Designated Preferred Stock or the Charter to authorize
. or create or increase the authorized amount of, or any issuance of, any shares of, or any
securities convertible into or exchangeable or exercisable for shares of; any class or series
" of capital stock of the Issuer ranking senior to Designated Preferred Stock with respect to
either or both the payment of dividends and/or the distribution of assets on any
hqmdatlon dlssolutxon or wmdmv up of the Issuer;

()] Amendment of Desxgnated Preferred Stock. Any amendment, alteration
or repeal of any provision of the Certificate of Designations for the Designated Preferred
~ Stock or the Charter (including, unléss no vote on such merger or consolidation is
required by Section 7(c)(iii) below, any amendment, alteration or repeal by means of a
" merger, consolidation or otherwise) so as to adversely affect the rights, preferences,
privileges or voting powers of the Designated Preferred Stock; or

_ (iii)  Share Exchanges. Reclassifications, Mergers and Consolidations. Any
. consummation of a binding share exchange or reclassification involving the Designated
Preferred Stock, or of a merger or consolidation of the Issuer with another corporatlon or
other entity, unless in each case (%) the shares of Designated Preferred Stock remain
outstanding or; in the case of any such merger or consolidation with respect to which the
Issuér is not the survwmg or resulting entity, are converted into or exchanged for
. preference securities of the surviving or resultmg entity or its ultimate parent, and (y)
such shares remaining outstanding or such preference securities, as the'case may be, have
such rights, preferences, pnvnleoes and voting powers, and limitations and restrictions
thereof, taken as a whole, as are not materially less favorable to the holders thereof than
the rights, preferences, privileges and voting poweérs, and limitations and restrictions
thereof, of Designated Preferred Stock 1mmedxately prior to such consummation, taken as
a whole;
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provided, however, that for all purposes of this Section 7(c), any increase in the amount of the
authorized Preferred Stock, including any increase in the authorized amount of Designated
Preferred Stock necessary to satisfy preemptive or similar rights granted by the Issuer to other
persons prior to the Signing Date, or the creation and issuance, or an increase in the authorized or
issued amount, whether pursuant to preemptive or similar rights or otherwise, of any other series
of Preferred Stock, or any securities convertible into or exchangeable or exercisable for any other
series of Preferred Stock, ranking equally with and/or junior to Designated Preferred Stock with
respect to the payment of dividends (whether such dividends are cumulative or non-cumulative)
and the distribution of assets upon liquidation, dissolution or winding up of the Issuer will not be
deemed to adversely-affect the rights, preferences, privileges or voting powers, and shall not

require the affirmative vote or consent of, the holders of outstandmg shares of the Desrgnated
Preferred Stock

(d) . Changes after Provision for Redemptxon No vote or consent of the holders of
Designated Preferred Stock shall be required pursuant to Section 7(c) above if, at or prior to the
time when any such vote or consent would otherwise be required pursuant to such Section, all
outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
been called for redemptxon upon proper notice and sufficient funds shall have been deposrted in
trust for such redemption, in each case pursuant to Sectron 5 above.

(¢)  Procedures for Voting and Conscnts. The rules and procedures for calling and
conducting any meeting of the holders of Designated Preferred Stock (including, without
limitation, the fixing of a record date in connection therewith), the solicitation and use of proxies
at such a meeting, the obtaining of written consents and any other aspect or matter with regard to
such a meeting or such consents shall be governed by any rules of the Board of Directors or any
duly authorized committee of the Board of Directors, in its discretion, may adopt from time to
time, which rules and procedures shall conform to the requirements of the Charter, the Bylaws,
and applicable faw and the rules of any national securities exchange or other trading facility on

which Designated Preferred Stock is listed or traded at the time.

Section 8. Record Holders. To the fullest extent permitted by applicable law, the Issuer
and the transfer agent for Designated Preferred Stock may deern and treat the record holder of
any share of Designated. Preferred Stock as the true.and lawful owner thereof for all purposes,
and neither the Issuer nor such transfer agent shall be aﬁ‘ected by any notice to the contrary

) Section 9. Notices. AH notlces or commumcatlons in respect of Designated Preferred

. Stock shall be sufficiently given if given in writing and delivered in person or by first class mail,

. postage prepaid, or if given in such other manner as may be permitted in this Certificate of

- Designations, in the Charter or Bylaws or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Stock are issued in book—entry form through The Depository
Trust Company or any similar facility, such notices may be given to the holders of Designated
Preferred Stock in any manner permitted by such facility.

Section 10. No Preemptive Rights. No share of Designated Preferred Stock shall have
any rights of preemption whatsoever as to any securities of the Issuer, or any warrants, rights or
options issued or granted with respect thereto, regardless of how such securities, or such
warrants, rights or options, may be designated, issued or granted.
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Section 11. Replacement Certificates. The Issuer shall replace any mutilated certificate at
the holder’s expense upon surrender of that certificate to the Issuer. The Issuer shall replace
certificates that become destroyed, stolen or lost at the holder’s expense upon delivery to the
Issuer of reasonably satisfactory evidence that the certificate has been destroyed, stolen or lost,
together with any indemnity that may be reasonably required by the Issuer.

Section 12. Other Rights. The shares of Desngnated Preferred Stock shall not have any
rights, preferences privileges or voting powers or relative, participating, optional or other specxal
rights, or qualifications, limitations or resfrictions thereof other than as set forth herein or in the
Charter or as provxded by applicable law
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ANNEX C

FORM OF WAIVER

In consideration for the benefits I will receive as a result of my employer’s participation
in the United States Department of the Treasury’s TARP Capital Purchase Program, I
hereby voluntarily waive any claim against the United States or any state or territory
thereof or my employer or any of its directors, officers, employees and agents for any
changes to my compensation or benefits that are required in order to comply with Section
111 of the Emergency Economic Stabilization Act of 2008, as amended (“EESA”), and
rules, regulations, guidance or other requirements issued thereunder (collectively, the
“EESA Restrictions™).

I acknowledge that the EESA Restrictions may require modification of the employment,
compensation, bonus, incentive, severance, retention and other benefit plans,
arrangements, policies and agreements (including so-called “golden parachute”
agreements), whether or not in writing, that I have with my employer or in which I
participate as they relate to the period the United States holds any equity or debt
securities of my employer acquired through the TARP Capital Purchase Program and I
hereby consent to all such modifications. I further acknowledge and agree that if my
employer notifies me in writing that I have received payments in violation of the EESA
Restrictions, I shall repay the aggregate amount of such payments to my employer no
later than fifteen business days following my receipt of such notice.

This waiver includes all claims I may have under the laws of the United States or any
other jurisdiction related to the requirements imposed by the EESA Restrictions
(including without limitation, any claim for any compensation or other payments or
benefits I would otherwise receive absent the EESA Restrictions, any challenge to the
process by which the EESA Restrictions were adopted and any tort or constitutional
claim about the effect of the foregoing on my employment relationship) and I hereby
agree that I will not at any time initiate, or cause or permit to be initiated on my behalf,
any such claim against the United States, my employer or its directors, officers,
employees or agents in or before any local, state, federal or other agency, court or body.

In witness whereof, I execute this waiver on my own behalf, thereby communicating my
acceptance and acknowledgement to the provisions herein.

Respectfully,

Name:
Title:
Date:
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ANNEX D
FORM OF OPINION

(@  The Company has been duly incorporated and is validly existing as a corporation
in good standing under the laws of the state of its incorporation. -

(b)  The Preferred Shares have been duly and validly authorized, and, when issued and
delivered pursuant to the Agreement, the Preferred Shares will be duly and validly issued and
fully paid and non-assessable, will not be issued in violation of any preemptive rights, and will
rank pari passu with or senior to all other series or classes of Preferred Stock issued onthe
Closing Date with respect to the payment of dividends and the distribution of assets in the event

“of any. dlssolutlon, hquldauon or winding up of the Company. - :

(e The Warrant has been duly authorized and, when executed and dehvered as

contemplated by the Agreement, will constitute a valid and legally binding obligation of the

‘Company eriforceable against the Company( in accordance with its terms, except as the same may
“be limited by applicable bankruptcy, insolvency, reorgamzanon, moratofium or similar laws
affecting the enforcernent of creditors’ nghts genefally and general equitable pnnclples,
regardless of' Whether such enforceability i is considered in a proceedmg at law or.in equity.

" (@) - - The sharés of Warrant Preferred Stock issnable upon exercise of the Warrant have

o been duly authonzed and reserved for issuance upon exercise of the Warrant and when so issied

in accordance with the ferms of the Warrant will be vahdly issued, ﬁllly paid and non-assessable, -
and will rank pari passu Wwith.or senior to.all other series or classes of Preferred Stock, whether
or not issted or outstandmg, with respect to the payment of dividends and the distribution of

, assets in‘the event of any dissolution, hqmdatlon or wmdmg up of the Company

(e) " The Company has the coxporate power -and authonty to executé and deliver the

: Agreement and the Warrant and to cariy out its obligations thiereunder. (wh:ch mcludes the
: ,lssuance of the Preferred Shares, Warrant and Warrant Shares) :

(t) “The execuuon, dehvery and performance hy the Company of the’ Agreement and

o ‘the Warrant and the consummation of the transactions contemplated thereby have been duly
* . authorized by all necessary corporate action on the part of the:Company and its stockholders and

no further approval or authorization is required on the part of the Company

o (®: The Agreement is-a valid and binding obhgatlon of the Company enforceable
against the Company in accordance with its terms, except as the same may be limited by -

- appli¢able bankniiptcy, msolvency, reorganization, moratorinm or similar laws affecting the :
- .. -enforcement of creditors’ rights generally and general eqmmble prmcxples, regatdless of whether -

such enforceubﬂtty is cons1dered in a proceeding at law or in équity; provided, however, such
counsel need express no opinion with respect to Section 4, S(h) or the severabmty provisions of

. the Agreement insofar as Section 4.5(h) is concerned.
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FORM OF WARRANT

[SEE ATTACHED]'




WARRANT TO PURCHASE PREFERRED STOCK

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOL.D OR
OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION STATEMENT
RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND APPLICABLE STATE
SECURITIES LAWS OR PURSUANT TO AN EXEMPTION FROM REGISTRATION
UNDER SUCH ACT OR SUCH LAWS. THIS INSTRUMENT IS ISSUED SUBJECT TO
THE RESTRICTIONS ON TRANSFER AND OTHER PROVISIONS OF A SECURITIES
PURCHASE AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT BE
SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH SAID
AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE WITH SAID
AGREEMENT WILL BE VOID.

WARRANT
to purchase
106.00106

Shares of Preferred Stock

of Titonka Bancshares, Inc.

Issue Date: _April 3, 2009

L. Definitions. Unless the context otherwise requires, when used herein the
following terms shall have the meanings indicated.

~ “Board of Directors™ means the board of directors of the Company, including any duly
authorized committee thereof. '

“business day” means any day except Saturday, Sunday and any day on which banking
institutions in the State of New York generally are authorized or required by law or other
governmental actions to close.

“Chartei”’ means, with respect to any Person, its certificate or articles of incorporation,
articles of association, or similar organizational document.

“Company” means the Person whose name, corporate or other organizational form and
jurisdiction of organization is set forth in Item 1 of Schedule A hereto.
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“Exchange Act” means the Securities Exchange Act of 1934, as amended, or any
successor statute, and the rules and regulations promulgated thereunder.

“Exercise Price” means the amount set forth in Item 2 of Schedule A hereto.
“Expiration Time™ has the meaning set forth in Section 3.

“Issue Date” means the date set forth in Item 3 of Schedule A hereto.
“Liguidation Amount” means the amount set forth in Item 4 of Schedule A hereto.

“Original Warrantholder” means the United States Department of the Treasury. Any
actions specified to be taken by the Original Warrantholder hereunder may only be taken by such
Person and not by any other Warrantholder.

“Person™ has the meaning given to it in Section 3(a)(9) of the Exchange Act and as used
in Sections 13(d)(3) and 14(d)(2) of the Exchange Act.

“Preferred Stock™ means the series of perpetual preferred stock set forth in Item 5 of
Schedule A hereto.

“Purchase Agreement™ means the Securities Purchase Agreement — Standard Terms
incorporated into the Letter Agreement, dated as of the date set forth in Item 6 of Schedule A
hereto, as amended from time to time, between the Company and the United States Department
of the Treasury (the “Letter Agreement”), including all annexes and schedules thereto.

“Regulatory Approvals™ with respect to the Warrantholder, means, to the extent
applicable and required to permit the Warrantholder to exercise this Warrant for shares of
Preferred Stock and to own such Preferred Stock without the Warrantholder being in violation of
applicable law, rule or regulation, the receipt of any necessary approvals and authorizations of,
filings and registrations with, notifications to, or expiration or termination of any applicable
waiting period under, the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended,
and the rules and regulations thereunder.

“SEC” means the U.S. Securities and Exchange Commission.

“Securities Act” means the Securities Act of 1933, as amended, or any successor statute,
and the rules and regulations promulgated thereunder.

“Shares” has the meaning set forth in Section 2.
“Warrantholder” has the meaning set forth in Section 2.
“Warrant” means this Warrant, issued pursuant to the Purchase Agreement.

2. Number of Shares; Exercise Price. This certifies that, for value received, the
United States Department of the Treasury or its permitted assigns (the “Warrantholder™) is
entitled, upon the terms and subject to the conditions hereinafter set forth, to acquire from the
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Company, in whole or in part, after the receipt of all applicable Regulatory Approvals, if any, up
to an aggregate of the number of fully paid and nonassessable shares of Preferred Stock set forth
in Item 7 of Schedule A hereto (the “Shares™), at a purchase price per share of Preferred Stock
equal to the Exercise Price.

3. Exercise of Warrant; Term. Subject to Section 2, to the extent permitted by
applicable laws and regulations, the right to purchase the Shares represented by this Warrant is
exercisable, in whole or in part by the Warrantholder, at any time or from time to time after the
execution and delivery of this Warrant by the Company on the date hereof, but in no event later
than 5:00 p.m., New York City time on the tenth anniversary of the Issue Date (the “Expiration
Time™), by (A) the surrender of this Warrant and Notice of Exercise annexed hereto, duly
- completed and executed on behalf of the Warrantholder, at the principal executive office of the
Company located at the address set forth in Item 8 of Schedule A hereto (or such other office or
agency of the Company in the United States as it may designate by notice in writing to the
Warrantholder at the address of the Warrantholder appearing on the books of the Company), and
(B) payment of the Exercise Price for the Shares thereby purchased, by having the Company
withhold, from the shares of Preferred Stock that would otherwise be delivered to the
Warrantholder upon such exercise, shares of Preferred Stock issuable upon exercise of the
Warrant with an aggregate Liquidation Amount equal in value to the aggregate Exercise Prlce as
to which this Warrant is so exercised.

If the Warrantholder does not exercise this Warrant in its entirety, the
Warrantholder will be entitled to receive from the Company within a reasonable time, and in any
event not exceeding three business days, a new warrant in substantially identical form for the
purchase of that number of Shares equal to the diflerence between the number of Shares subject
to this-Warrant and the number of Shares as to which this Warrant is so exercised.
Notwithstanding anything in this Warrant to the contrary, the Warrantholder hereby
acknowledges and agrees that its exercise of this Warrant for Shares is subject to the condition
that the Warrantholder will have first received any applicable Regulatory Approvals.

4, Issuance of Shares; Authorization. Certificates for Shares issued upon exercise of
this Warrant will be issued in such name or names as the Warrantholder may designate and will
be delivered to such named Person or Persons within a reasonable time, not to exceed three
business days afier the date on which this Warrant has been duly exercised in accordance with
the terms of this Warrant. The Company hereby represents and warrants that any Shares issued
upon the exercise of this Warrant in accordance with the provisions of Section 3 will be duly and
validly authorized and issued, fully paid and nonassessable and free from all taxes, liens and

_charges (other than liens or charges created by the Warrantholder, income and franchise taxes
incurred in connection with the exercise of the Warrant or taxes in respect of any transfer
occurring contemporaneously therewith). The Company agrees that the Shares so issued will be
deemed to have been issued to the Warrantholder as of the close of business on the date on which
this Warrant and payment of the Exercise Price are delivered to the Company in accordance with
the terms of this Warrant, notwithstanding that the stock transfer books of the Company may
then be closed or certificates representing such Shares may not be actually delivered on such
date. The Company will at all times reserve and keep available, out of its authorized but
unissued preferred stock, solely for the purpose of providing for the exercise of this Warrant, the
aggregate number of shares of Preferred Stock then issuable upon exercise of this Warrant at any

3
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time. The Company will use reasonable best efforts to ensure that the Shares may be issued
without violation of any applicable law or regulation or of any requirement of any securities
exchange on which the Shares are listed or traded.

A S No Rights as Stockholders; Transfer Books. This Warrant does not entitle the
Warrantholder to any voting rights or other rights as a stockholder of the Company prior to the
date of exercise hereof. The Company will at no time close its transfer books against transfer of

this Warrant in any manner which interferes with the timely exercise of this Warrant.

6. Charges, Taxes and Expenses. Issuance of certificates for Shares to the
Warrantholder upon the exercise of this Warrant shall be made without charge to the
Warrantholder for any issue or transfer tax or other incidental expense in respect of the issuance
of such certificates, all of which taxes and expenses shall be paid by the Company.

7. Transfer/Assignment.

(A)  Subject to compliance with clause (B) of this Section 7, this Warrant and all rights
hereunder are transferable, in whole or in part, upon the books of the Company by the registered
holder hereof in person or by duly authorized attorney, and a new warrant shall be made and
delivered by the Company, of the same tenor and date as this Warrant but registered in the name
of one or more transferees, upon surrender of this Warrant, duly endorsed, to the office or agency
of the Company described in Section 3. All expenses (other than stock transfer taxes) and other
charges payable in connection with the preparation, execution and delivery of the new warrants
pursuant to this Section 7 shall be paid by the Company. '

(B)  The transfer of the Warrant and the Shares issued upon exercise of the Warrant
are subject to the restrictions set forth in Section 4.4 of the Purchase Agreement. If and for so
long as required by the Purchase Agreement, this Warrant shall contain the legends as set forth in
Section 4.2(a) of the Purchase Agreement. '

8. Exchange and Registry of Warrant. This Warrant is exchangeable, upon the
surrender hereof by the Warrantholder to the Company, for a new warrant or warrants of like
tenor and representing the right to purchase the same aggregate number of Shares. The

"‘Company shall maintain a registry showing the name and address of the Warrantholder as the
registered holder of this Warrant. This Warrant may be surrendered for exchange or exercise in
accordance with its terms, at the office of the Company, and the Company shall be entitled to
rely in all respects, prior to written notice to the contrary, upon such registry.

9. Loss, Theft, Destruction or Mutilation of Warrant. Upon receipt by the Company
of evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this
Warrant, and in the case of any such loss, theft or destruction, upon receipt of a bond, indemnity
or security reasonably satisfactory to the Company, or, in the case of any such mutilation, upon
surrender and cancellation of this Warrant, the Company shall make and deliver, in lieu of such
lost, stolen, destroyed or mutilated Warrant, a new Warrant of like tenor and representing the
right to purchase the same aggregate number of Shares as provided for in such lost, stolen,
destroyed or mutilated Warrant. :
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10.  Saturdays. Sundays, Holidays, ete. If the last or appointed day for the taking of’
any action or the expiration of any right required or granted herein shall not be a business day,
then such action may be taken or such right may be exercised on the next succeeding day that is
a business day.

11.  Rule 144 Information. The Company covenants that it will use its reasonable best
efforts to timely file all reports and other documents required to be filed by it under the
Securities Act and the Exchange Act and the rules and regulations promulgated by the SEC
thereunder (or, if the Company is not required to file such reports, it will, upon the request of any
Warrantholder, make publicly available such information as necessary to permit sales pursuant to
Rule 144 under the Securities Act), and it will use reasonable best efforts to take such further
action as any Warrantholder may reasonably request, in each case to the extent required from
time to time to enable such holder to, if permitted by the terms of this Warrant and the Purchase
Agreement, sell this Warrant without registration under the Securities Act within the limitation
of the exemptions provided by (A) Rule 144 under the Securities Act, as such rule may be
amended from time to time, or (B) any successor rule or regulation hereafier adopted by the
SEC. Upon the written request of any Warrantholder, the Company will deliver to such
Warrantholder a written statement that it has complied with such requirements.

12.  Adiustments and Other Rights. For so long as the Original Warrantholder holds
lhls Warrant or any portion thereof, if any event occurs that, in the good faith judgment of the
Board of Directors of the Company, would require adjustment of the Exercise Price or number of
Shares into which this Warrant is exercisable in order to fairly and adequately protect the
purchase rights of the Warrants in accordance with the essential intent and principles of the
Purchase Agreement and this Warrant, then the Board of Directors shall make such adjustments
in the application of such provisions, in accordance with such essential intent and principles, as
shall be reasonably necessary, in the good faith opinion of the Board of Directors, to protect such
purchase rights as aforesaid.

Whenever the Exercise Price or the number of Shares into which this Warrant is
exercisable shall be adjusted as provided in this Section 12, the Company shall forthwith file at
the principal office of the Company a statement showing in reasonable detail the facts requiring
such adjustment and the Exercise Price that shall be in effect and the number of Shares into
which this Warrant shall be exercisable afier such adjustment, and the Company shall also cause
a copy of such statement to be sent by mail, first class postage prepaid, to each Warrantholder at
the address appearing in the Company’s records.

13.  No Impairment. The Company will not, by amendment of its Charter or through
any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of
securities or any other voluntary action, avoid or seek to avoid the observance or performance of
any of the terms to be observed or performed hereunder by the Company, but will at all times in
good faith assist in the carrying out of all the provisions of this Warrant and in taking of all such
action as may be necessary or appropriate in order to protect the rights of the Warrantholder.

14, Governing l.aw. This Warrant will be governed by and construed in accordance
with the federal law of the United States if and to the extent such law is applicable, and
otherwise in accordance with the laws of the State of New York applicable to contracts made and

5 .
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to be performed entirely within such State. Each of the Company and the Warrantholder agrees
(a) to submit to the exclusive jurisdiction and venue of the United States District Court for the
District of Columbia for any civil action, suit or proceeding arising out of or relating to this
Warrant or the transactions contemplated hereby, and (b) that notice may be served upon the
Company at the address in Section 17 below and upon the Warrantholder at the address for the
Warrantholder set forth in the registry maintained by the Company pursuant to Section 8 hereof.
. To the extent permitted by applicable law, each of the Company and the Warrantholder hereby
unconditionally waives trial by jury in any civil legal action or proceeding relating to the
Warrant or the transactions contemplated hereby or thereby.

15.  Binding Effect. This Warrant shall be binding upon any successors or assigns of
the Company.

16.  Amendments. This Warrant may be amended and the observance of any term of
this Warrant may be waived only with the written consent of the Company and the
Warrantholder.

17.  Notices. Any notice, request, instruction or other document to be given hereunder
by any party to the other will be in writing and will be deemed to have been duly given (a) on the
date of delivery if delivered personally, or by facsimile, upon confirmation of receipt, or (b) on
the second business day following the date of dispatch if delivered by a recognized next day
courier service. All notices hereunder shall be delivered as set forth in Item 9 of Schedule A
hereto, or pursuant to such other instructions as may be designated in writing by the party to
receive such notice. ‘

18.  Entire Agreement. This Warrant, the forms attached hereto and Schedule A
hereto (the terms of which are incorporated by reference herein), and the Letter Agreement
(including all documents incorporated therein), contain the entire agreement between the parties
with respect to the subject matter hereof and supersede all prior and contemporaneous '
arrangements or undertakings with respect thereto.

[Remainder of page intentionally left blank]
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[Form of Notice of Exercise]
Date:

TO: [Company]
RE: Election to Purchase Preferred Stock

The undersigned, pursuant to the provisions set forth in the attached Warrant, hereby
agrees to subscribe for and purchase such number of shares of Preferred Stock covered by the
Warrant such that afier giving effect to an exercise pursuant to Section 3(B) of the Warrant, the
undersigned will receive the net number of shares of Preferred Stock set forth below. The
undersigned, in accordance with Section 3 of the Warrant, hereby agrees to pay the aggregate
Exercise Price for such shares of Preferred Stock in the manner set forth in Section 3(B) of the
Warrant.

Number of Shares of Preferred Stock:'

The undersigned agrees that it is exercising the attached Warrant in full and that, upon
receipt by the undersigned of the number of shares of Preferred Stock set forth above, such
Warrant shall be deemed to be cancelled and surrendered to the Company.

Holder:
By:
Name:
Title:
1. Number of shares to be received by the undersigned upon exercise of the attached Warrant pursuant to
Section 3(B) thereof.
7
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IN WITNESS WHEREOF, the Company has caused this Warrant to be duly executed by

a duly authorized officer.

Dated: -

095331-0002-10879-NY02.2693630.4

COMPANY: TITONKA BANCSHARES, INC.

By: A
* Name: Alian J. Boyken
Title: President
Attest:
By:
Name:
Title:

|Signature Page to Warrant]'



SCHEDULE A

Item 1
Name: Titonka Bancshares, inc.

Corporate or other organizational form: Corporation
Jurisdiction of organization: lowa

Item 2
Exercise Price:>  $.01 per Share

Item 3

Issue Date:  April 3, 2009

ltem4 .
Liquidation Amount: $1,000 per Share

Item 5
Series of Perpetual Preferred Stock: Fixed Rate Cumulataive Perpetual Preferred Stock, Series C

Item 6

Date of Letter Agreement between the Company and the United States Department of the
Treasury: April 3, 2009

Item 7
Number of shares of Preferred Stock:?®  106.00106

Item 8
Company’s address: 173 Main St. N, P.O. Box 309, Titonka, IA 50480
Item 9
Notice information: COMPANY: WITH COPY TO COUNSEL AT:
Titonka Bancshares, Inc. Belin Lamson McCormick Zumbach Flynn, P.C.
Atin: Allan J. Boyken, President Attn: Robert A. Mullen
173 Main St. N 666 Walnut Street, Suite 2000
P.O. Box 309 Des Moines, IA 50309
Titonka, IA 50480
R $0.01 per share or such greater amount as the Charter may‘rcquire as the par value of the Preferred Stock.
3 The initial number of shares of Preferred Stock for which this Warrant is exercisable shall include the

number of shares required to effect the cashless exercise pursuant to Section 3(B) of this Warrant (e.g.,
such number of shares of Preferred Stock having an aggregate Liquidation Amount equal in value to the
aggregate Exercise Price) such that, following exercise of this Warrant and payment of the Exercise Price
in accordance with such Scction 3(B), the net number of shares of Preferred Stock delivered to the
Warrantholder (and rounded to the nearest whole share) would bave an aggregate Liquidation Amount
equal to 5% of the aggregate amount invested by the United States Department of the Treasury on the
investment date. ‘
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