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“IS00 PENNSYEVANTA- AVENUE-NW.- -
WASHINGTON, D.C, 20220

Dear Ladies and Gentlemen:

The company set forth on the signatnre page hereto {the “Compary } intends o issue in a
private plzcement the number of shares of a series of its preferred stoek sef forth on Schedule A
hereio (the “Preferred Shares”) and a warrant to purchase the number of shares of a series of its
preferred stock set forth on Schedule A hereto (the “Warrant” and, together with the Preferred
Shares, the *“Purchased Securities”) and the United States Department of the Treaswry {the
“Investor") intends to purchase from the Company the Purchased Securities.

The purpose of this leiter agreement is to confirm the ferms and conditions of the
purchase by the Investor of fhe Purchased Securities. Bxeept to the extent supplemented or
superseded by the terms set forth hersin or in the Schedules hereto, ths provisions contained in
fie Secewrities Purchase Agreement — Standard Terms aftached hereto as Exhibit A (the
“Securities Purchase Agreement™) arg incorporated by reference herein. Terms fhat are defined
in the Securities Purchase Agreement are used in this letter agreement as so defined, In the event
of any inconsistency between this letter agreement and the Securities Purchase Agreement, the
terms of this lstter agreement shall govern.

Each of the Company and the Investor hereby confirms its agreement with the other party
with respect fo the issusnce by the Company of the Purchased Securities and the purchase by the
Investor of the Purchased Seccurities pursuant to this letter agreement end the Securities Purchage
Agreement on the terms specified on Schedule A hereto.

This letter agreemont (including the Schedules hereto), the Securjties Purchase
Agreement (inclnding the Annexes thereto), the Disclosmre Schedules and the Warrant constitnie
the entire agreement, and supersede all other prior agreements, understandings, representations
and warranties, both written and oral, between the parties, with respect to the subject matter
hereof. This letter agreement constitutes the ‘Tetter Agreeman ” referred to in the Securities
Purchase Agreement.

This letter agreement may be executed in any number of separate counterparts, each such
. counterpart being deemed to be an original instrument, and all such counterperts will together
constitule the same agreement. Bxeculed signature pages to this letter agreement may be
delivered by facsimile and such facsimiles will be deemed as sufficient as if actual signature
pages had been delivered.

sk

UST 782

UNITED STATES DEP ARTMENT OF THE TREASURY



e e = 1 - - T-YRESS -WheTOOS -this-letter-agreement-has-been duly-executled-and-delivered-by-the-—-- - - oo

du!y authorized represeniatives of the partics hereto as of the date written below,
UNITED STATES DEFARTMENT OF THE
TREARURY W
By:
Name: Herbert M., Allison, Jr

Title;  Assistant Secretary for inaneial
Stability

COMPANY: U.S. CENTURY BANK

By:
Name: Samuel A, Milne
Title:  First Executive Vice President
and Chief Financial Officer

AUG 07 2009

Dater
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In witness whcreof this letter agreement has been duly executed and delivered by the

duly suthorized represeitativas of e parties hereto as ofﬂ:eﬂate“vmttenbclow

Date: H\A&AS" %; 2.00‘1

UST 782

UNITED STATES DEPARTMENT OF THE

TREASURY

By:
Name: Duane Morse
Titfle:  Chief Risk and Compliance Officer

COMPANY: U.S. CENTURY BANK

O >

ﬁame: Samuel A. Milne
Title;  First Execulive Vice President
and Chisef Finamcial Officer
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" SECURITIES PURCHASE AGRERMENT - STANDARD TERMS
Recitals:

WHEREAS, the United Statcs Department of the Treasury (the “Investor”) may from
time to time agree to purchase shares of preferred stock and warrants from eligible financial
institutions which elect to participate in the Trovbled Asset Relief Program Capital Purchase
Program (“CPP");

WHERFAS, an eligible financial institution electing to participate in the CPP and issue
securities to the Tnvestor (referred to herein as the “Company™) shall enter into & letfer agreement
(the “Letter Agreement’™) with the Investor which incorporates this Securities Purchase

. Agrecment — Standard Terms;

WHEREAS, the Corupany agrees o expand the flow of credit to U.S, consumners and
businesses on competitive terms to promote the sustained growth and vitality of the U.S,
€CODONLY;

WHEREAS, the Company agrees to work diligently, under sxisfing programs, to modify
the terms of residential mortgages as appropriate 1o strengthen the health of the U.8, housing
market;

WHEREAS, the Company intends 1o issue in a privale placement the number of shares of
the series of ity Preferred Stock (“Preferved Stock’™) set forth on Schednle A io the Leiter
Agreement (the “Preferred Shares™) and 2 wartant to purchase the number of shares of the series
of its Preferred Stock (“Warrant Preferred Stock”) set forth on Schednle A to the Letter
Agreernent (the “Warrant” and, together with the Preferred Shares, the “Purchased Securities™)
and the Investor intends to purchase (the “Purchase’ fiom the Commpany the Purchased
Seonrities: and .

WHEREAS, the Purchase will be governed by this Securities Purchase Agreement —
Standard Terms and the Letter Agreement, including the schedules thereto (the *Schedules™),
gpeeifying additional tevms of the Purchase, This Securities Purchese Agreement—~ Standard
Terms, (including the Annexes hereto) and the Letier Agreement (including the Schedulss
therefo) are together referred to as this “Agresment”. All references in this Seenrities Purchase
Agresment — Standard Terms to “Schedules” are to the Schedules atiached to the Letter

Agreement,

NOW, THEREFORE, in consideration of the premises, and of the represcntatioﬁs,
warranties, covenants and agreements set forth herein, the parties agree as follows:

Article ]
Purchase; Closing

1.1 Paorchase, On the terms and subject to the conditions set forth in this Agreement,
the Company agrees to sell to the Investor, and the Investor agrees to purchase from the
Company, at the Closing (as heremafter defined), the Purchased Secwrities for the price set forth
on Schedule A (the “Purchase FPrice™).

{25531-0002-10033.NY02,2650847.9
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(&)  Onthe terms and subject (o the conditions set forth in this Agreement, the closing
of the Purchase (the “Closing’™) will take place at the location specified in Schedule A, at the
tirme and on the date set forth in Schedule A or as soon as practicable theyenfter, or et such other
place, time and date as ghall be agreed between the Company and the Investor, The time and date
on which the Closing occuts is referred to in this Agreement as the “Closing Daie”.,

(b)  Subject to the fulfillment or waiver of the conditions 1o the Closing in this Section
1.2, at the Closing the Company will deliver the Preferred Shares and the Warrant, in each case
es evidenced by one or more certificates dated the Closing Date and bearing approprizate legends
a5 hereinafter provided for, in exchange for payment in full of the Puxchase Price by wire
transfer of mmmediately available United States funds to a bank account designated by the
Company on Schednle A

(¢)  Therespective obligations of each of the Investor and the Company to
consummate the Purchase are subject to the fulfillment (or waiver by the Invesior and the
Company, as applicable) prior to the Closing of the conditions that (1) any approvals or
pufhorizations of all United States and other governmental, regulatory oy judicial euthorities
(collectively, “Govarnmental Eniities’) Tequired for the consummation of the Purchase shall
have haen obtained or made in form and substance reasonably satisfactory to each party and shall
be in full force and effect and 8]} waiting periods required by United States and other applicable
law, if ary, shall have expived and (3i) no provision of any applicable United States or other law
and no judgment, injunction, order or decree of any Governmental Bntity shall prohibit the
purchase and eale of the Pnrchased Securities as contemplated by this Agreement,

(@)  The obligation of the Invesior to consummate fhe Purchase is also subject to the
fulfitiment {or waiver by the Investor) at or prior to the Closing of each of the following
conditions; .

(i  {A) the representations and warranties of the Company set forth in (x}
Section 2.2(g) of this Agreement shall be true and correct in all respacts as though made
on and as of the Closing Date, (y) Sections 2.2(a) through (f) shall be trae and correct in
all maierial respects as though made on and as of the Cloging Date (other than

- representations and warranties that by their terms speak as of another date, which
representations and wearrantiss shall be true and correet in all material respeots as of such
otler date) and (z) Sections 2.2(h) through (v) {disregarding all qualifications or
limitations set forth in such representations and warranties as {0 “materiality”, “Company
Material Adverss Effcet” and words of similar imporf) shall be true and coneet as though
made on and as of the Closing Date {other then representations and warranties that by
their terms speak as of another dats, which representations and warranties shall be frue
and correct as of such other date), except te the extent that the failure of such
representations and warranties referred 1o in this Section 1.2(d)(1)(A){z) to be so true and
cortect, individually or in the agprepate, does not have and wonld ot reasonably be
expeeted to have a Company Material Adverse Effect and (8) the Company shall have

-

2-
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performed in all matenal rfspects all obhgatwns raqm:ed to be performed by it under fhis

Agreement at or prior to the Closing;

(i)  the Investor shall have received a certificate signed on behalf of the
Company by 2 senior executive officer certifying to the effect that the conditions set forth
in Section 1.2{(d)(7) have been satisfied;

Gil)  the Company shall have duly adopted and filed with the Secretary of State
of its jurisdiction of organization or other applicable Governmental Entity the
amendments to its ceriificate or articles of incorporation, articles of assooiation, or similar
organizational document (“Charier™) in substantisily the forms attached hereto as Atmex
A and Anex B (the “Certtﬁcaras of Designarions”™) and such filing shall have been

accepied:

@Gv)  (A) the Company shall have effecied such changes to its compensation,
bonus, incentive and other benefii plans, arrangements and agreements (mcluding golden
parachute, severance and employment agreements) (collectively, “Benefit Plans™) with
respect o its Senior Executive Officers (and to the sxfent necegeary for such changes to
be legally snforceable, each of its Senior Bxecirtive Qfficers shall have duly consented in
writing to such changes), as may be necessary, during the period that the Investor cwns
any debt or equity securities of the Company acquired pursnant to this Agreement or the
‘Warrant, in order to comply with Section 111(b) of the Emergency Evonomic
Stebilization Act of 2008 (“EESA™) as implemented by guidance or regulation therewmder
that has been issued and is in effect as of the Closing Date, and (B) the Investor shall
have received a certificate signed on behalf of the Company by a senior executive officer
certifying to the effect that the condition set forth in Section 1.2{(d)(iv)(A) has been
satisfied;

(v)  each of the Company’s Senior Exccutive Officers shall have delivercd to
the Investor 2 written waiver in the form attached hersto as Annex C releasing the
Investor from any claims that such Senior Executive Officers may otherwise have as a
result of the issuance, on or prior to the Closing Date, of any ragulations which require
the modification of, and the agreement of the Company hereunder to modify, the terms of
any Beneiit Plans with respect to its Senjor Executive Officers ta eliminate any
provisions of such Benefit Plans that would not be in compliance with the requirements
of Section 111(b} of the EESA as implementad hy gnidance or regulation thereunder that
has been issued and is in effect as of the Closing Date;

{vi)  the Company shall have delivered to the Investor e writter: opinion from
counsz] to the Company (whlch may be internsl counse), addressed to the Invcs’tor and
dated as of the Closing Date, in sobstantially the form attached hersto as Annex

(vil) the Company shall have deliverad certificates in proper form or, with the
prior consent of the Investor, evidence of shaves in book-entry form, evidencing the
Preferred Shares to Investor or its designee(s); and

B
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. (ill)  the Company shall have duly excotted the Warrsfit il sibstintially the
fortn attached hereto as Aynex E and delivered such execuled Warrant to the Investor or
its desigmes(s),

13 Inferpretation. When a reference is made in this Agreement to “Recitals,”
“Articles,” “Sections,” or “Annexes” such reference shall be to a Recital, Article or Section of,
or Anuex to, this Securitics Purchase Agreement — Stendard Terws, and a reference fo
“Schedules” shall be to & Schedule to the Letier Agreement, inx each case, unless otherwise
indicated, The terms defined in the singular have a comparable meaning when vsed in the plural,
and vice versa, References to “hercin”, “hereof”, “hereunder” and the like refer to this
Agresment as a whole and not to any partionlar section or provision, utiless the context zequives
otherwise. The {able of contents and headings contained in this Agreement are for reference
putposes only and are not part of this Agreement. Whenever the words “include,” "includes™ or
“including” are used in this Agreement, they shall be deemed followed by the words “without
liraitation.” Ne rule of consimetion against the drafigperson shall be applied in connection with
the inferpretation or enforcement of this Agreement, as this Agreement is the praduct of
negotiation between sophisticated parties advised by comnsel. All referonces to “$” or “dollars”
mean the lawlul cirrency of the United Statez of America. Except as expressly stated in this
Agreement, s]] references fo any stalnte, mule or regulation ave to the statute, mule or regulation as
amended, modified, supplemented or replaced from time to time (and, in the case of statotes,
include any rules and regulations promulgated vader the statnte) and fo any section of any
statute, Tule or regulation inchide any successor to the section. References to a “business day”
ghall mean any day except Saturday, Sunday and any dey on which banking institufions in the
State of New York generally are awthorized or required by law or other governmental actions to
close,

Articls IT
Representations and Warranties

2.1  Disclosure,

(8}  Onor prior to the Signing Date, the Company delivered to the Investor a schedule
(“Disclosure Schedule™) setting forth, among other things, items the disclosure of which is
necessary or appropriate sither in responss o an express disclosire requirement contained in a
provision hereof or as an exception to one or more representations or warranties contained in
Section 2.2,

&)  “Company Material Adverse Effect” means a material adverse effect on (i) the
business, results of operation or financial condition of the Company and its consolidaterd
subsidiaries taken as a whole; provided, however, that Company Material Adverse Effect shall
10t be desmed o include the effects of (A) changes afier the date of the Letier Agresment (the
“Sigming Date”) in general business, economic or market conditions (including changes
generally in prevailing interest rates, credit availability and liquidity, currency exchange rates
and price levels or trading volumes in the United States or foreign secntities or credit markets),
or any ontbreak or escalation of hosiflities, declared or undeclared acts of war or terrorism, in

dm
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each case genernlly affecting the indusiries in which the Compary and if§ subsidisries opeétats,
(B) changes or proposed changes after the Signing Date in generelly accepied accounting
principles in the Unfied States ("G44P™) or ragulatory accounting requireiments, or anthoritative
interpretations thereof, or (C) changes or proposed changes after the Signing Date in secutitics,
banking and other laws of general applicability or related polivies or interpretations of
Govarnmental Enfities (in the case of each of these clauses (A), (B) and (C), other than changes
ot accutrences to the extent that such changes or occurtences have ox would reasanably be
expected to have a materially disproportionate adverse effect om the Company and its |
consclidated subsidiaries taken as 2 whole relative to comparable U.S. banking or financial
services organizations); or (ii) the ability of the Company to consnmmate the Purchase and other
transactions contemplated by this Agreement and the Warrant and perform its obligations
hersunder or thereumder on a timely basis.

()  “Previously Disclosed” means information set forth on the Disclosure Schedule, -
pravided, however, that disclosure in any section of such Disglosure Schedule shall apply only o
the indicaicd section of this Agreement except to the extent that it is reasonably apparent from
the face of such disclosure that such disclosure is relevant to another section of this Agreement,

22  Representations and Warranties of the Company. Except as Previously Disclosed,
. the Company represents and warrants to the Investor that as of the Sigeing Date and as of the
Closing Date (or such other date specified herein):

(a)  Organization, Authority and Sigmificant Subsidiaries. The Company has been
duly incorporated and is validly existing and in good standing under the laws of its jurisdiction of
organization, with the necessary power and amhority to own its properties and conduct its
business in all material respects as currently conducted, and except as has nef, individually or in
the aggregaiz, had and would not reasonably be expected to have a Company Material Adverse
Effect, has been dnly qualified as a forsign corporation for the transaction of business and is in
good standing under the Jaws of each other jurisdiction in which it owns or leases properties or
conducts any business so a5 10 requite such gualitication; each subsidiery of the Company that
would be considered a “significant subsidiary” within the meaning of Rule 1-02(w) of
Regulziion S-X under the Scourities Act of 1933 (the “Secwrities Aef”), has been duly organized
and is validly existing in good standing wader the laws of its jurisdiction of organization. The
Charter and hylaws of the Company, copies of which have been provided to the Investor prior to
the Signing Dats, ave true, complete and correct copies of such documents as in full force and
effect as of the Signing Date, '

(v}  Capitalization, The authorized capital stack of the Company, and the outstanding
capital stock of the Compauy (including securities convertible into, or exercisable or
exchangeable for, capital stock of the Company) as of the most racent fiscal month-end
preceding the Signing Date (the “Capiiglization Date™) is set forth on Schedule B, The
outstanding shares of capital stock of the Company have been duly authorized and are validly
issyed and outstanding, fully paid and nonasszssable, and subject to no preemptive rights (and
were not issued in violation of any preeruptive rights). As of the Signing Date, the Company
does not have outstanding amy securities or ofher obligations providing the holder the right to

-5-
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Schedule B, and the Company has not made any other commitment to anthorize, issue or sell any
Common Stock, Since the Capitalization Dats, the Company has not issued any shares of
Common Stock, other than (i) shares issned upon the exercise of siock options or delivered under
other equity-baged awards ot other convertible sepurities or warranis which were issued and
outstanding on the Capitalization Date and disclosed on Schedule B and, (i7) shares disclosed on
Schedule B. Each holder of 5% or more of any class of capital stock of the Company and snch
bolder’s primary address are set forth on Schedule B,

(¢}  Prefered Shares. The Preferred Shares have been duly and validly authorized,

‘and, when issued and delivered pursuznt 1o this Agreement, such Preferred Sheres will be duly

and validly issued and fully paid and non-assessable, will not be isswed in violation of any
preemptive rights, and will tank pari passu with or senior to all other series or classes of
Preferred Stock, whether or not issued or outstanding, with respect to the payment of dividends
and the distribution of assets in the svent of any dissolution, liquidation or winding wp of the
Compariy.

(d)  The Warrani and Warrant Shares. The Warrant has been duly authorized and,
when executed and delivered as contemplated hereby, will constitute a valid and lsgally binding
obligation of the Company enforceable against the Company in accordance with its terms, except
as the same may be limited by applicable bankmpicy, insolvency, reorganization, moratorium or
similar laws affecting the enforcement of creditors’ rights generally and gencral equitable
principles, regardless of whether such enforceability is considered in a procecding at law orin
equity (“Bankruptey Exceptions’). The shares of Warrant Proferred Stock issuable upon exercise
of the Wamant (the “Warrant Shares™) have been duly authorized and reserved for issuance upon
exercise of the Warrant and when so issued in accordance with the terms of the Wartant will be
validty issued, fiully paid and non-assessable, and will rank pari passu with or senior to all other
series or classes of Preferred Stock, whether or not issued or outstanding, with respect to the
payment of dividends and the distribution of assets in the event of any dissolution, liguidation or
winding up of the Company.

(¢)  Awuthogization Enforcegbility.

()  The Company has the corporate power and authority to execute and
deliver this Agreement and the Warrant and to carry out its obligations hereunder and
thereunder (which includes the issnance of the Preferved Shates, Warrant and Warrant
"Shares). The execution, delivery and performance by the Company of thizs Agreement and
the Warrant and the consummation of the transactions contentplated hereby and thershy
have been duly anthorized by all nacessazry corporate action on the part of the Company
and its stockholders, and no further approval or authorizetion is required on the part of
the Compeny. This Agrecment is & valid and binding obligation of the Comparny
enforseable against the Company in accordance with its terms, subject fo the Bankruptey
Excepiions,

6
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(i)  The execution, delivery and performance by the Company of this =~
Agreement and the Warrant and the consmmmetion of the fransactions contemplated
Dereby end thereby and complance by the Company with the provisions hereof and
thereof, will not (A) violats, conftot with, or result in a breach of eny provision of, or
constitute a default (or an event which, with notice or lapse of time or beth, would
constitute a default) vmder, or result in the termination of, or accelerate the performance
required by, or result in a right of termination or acceleration of, orresult in the creation
of, any lien, security interest, charge or encumbrance upon any of the properties or assets
of the Compeny or any subsidiary of the Company (each a “Company Subsidiary™ end,
collectively, the “Company Subsidiaries”} under any of the terms, conditions or
provisions of (i) its orgenizational documenis or (ii) any note, bond, mortgage, indenture,
deed of trust, icenss, lease, agresment or other instrument or obligetion o which the
Company or any Company Subsidiary is a party or by which it or any Company
Subsidiary may be bound, or to which the Company or any Company Subsidiary ot any
of the properties or asscts of the Company or any Company Subsidiary may be subject, or
(B) subject to compliance with the statutes and regulations referred fo in the next
paragraph, violate any statute, rmle or regnlation or any judgment, ming, order, writ,
injumetion or decree applicable to the Company or any Company Subsidiary or any of
their respective propertics ot assets except, in the case of clauses (A)() aad (B), for
those oceurrences ihat, individually or in the aggregate, have not had and would not
reasonably be expected to have a Company Material Adverse Bffect.

(if))  Other than the filing of the Certificates of Designefions with the Secretary
of Btate of its jurisdiction of organization or ather applicable Gevernmental Entity, such
filings and approvals as are required to be made or obiained under any state “bloe sky™
laws and such as have been made or obtained, no notice to, filing with, exemption or
review by, or authorization, consent or approval of, any Governmental Entity is required
to be made or cbtained by the Company in connection with the consummation by the
Company of the Purchase except for any such metices, filings, exemptions, reviews,
authorizations, consents and approvals the failur of which to make or obtain would not,
individually or in the aggregate, reasonably be expected to have a Company Material
Adverse Effect.

(f)  Anti-takeover Provisions and Rights Plan. The Board of Ditectots of the
Compeany {the “Board of Directors™) has taken all necessary action to ensure that the iransactions

contemplated by this Agrecment and the Warcant and the consummation of the transactions
contenmplated hereby and thereby, including the axercise of the Warrant in accordance with its
terms, will be exempt from any anti-takeover or similer provisions of the Company’s Charter and
bylaws, and any other provisions of any applicable “moratorium®, “control share™, *“fair price”,
“interested stockholder™ or other anti-takeover laws and regulations of eny jurisdiction.

(g0  NoCompany Material Adverse Effect. Since the last day of the Iast completed
fiscal period for which financial statements are included in the Company Financial Statements

(as defined below), no fact, circumstance, event, shange, occurrence, condition or development
-
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has oocurred that, individually or in the aggrogate, s had or would seasonably be expeeted da™ "

have a Company Material Adverse Effeot,

Company Finaneial Statements. The Company has Previously Disclosed each of
the consolidated financia] statements of the Company and its consolidated subsidiaries for each
of the Jast three completed fiscal years of the Company (which shall be audited to the extent
andited financial statements are available prior to the Signing Date) and each complsted
quarterly period since the last completed fiscal year (colleclively the “Comparny Financial
Statements™), The Company Financial Statements present fairly in all material respects the
consolidated financiel position of the Company and its consolidated subsidiaries as of fhe dates
indicated therein and the consolidated results of their operations for the periods specified therein,
and except as stated therein, such financial statements (A) were prepared in conformity with
GAAP applied on a consistent basis {(except as may be noted therein) and (B) have been prepared
from, and are in accordance with, the books and records of the Company and the Company
Subsidiaries. ' '

()  Reporls.

(i) Since December 31, 2006, the Company and each Company Subsidiary
has filed all reports, registrations, documents, filings, statements and submissions,
together with any amendments thereto, that it was required to file with any Governmental
Bntity (the foregoing, collectively, the “Company Reports™) and has paid sll fees and

_assessments due and payable in connection therewith, except, in each case, as wonld not,
individually or in the aggregate, Teasonably be expected to have a Company Material
Adverse Effect. As of their respective dates of filing, the Company Reports complied in
all material respects with all statutes and applicable rules and regulations of the
applicable Govermmnental Entities.

(iiy  The records, systems, conirols, data and information of the Company and
the Company Subsidisries are recorded, stored, mainiained and operated under means
(including any electronic, mechanical or photographic process, whether computerized or
not) that are under the exclusive ownership and dircot control of the Commany or the
Company Subsidiaries or their accountants (including all means of access thereto and
therefrom), except for any non-exclusive ownership and non-divect control that would not
reasonsbly be.cxpected to have a material adverse effect on the system of internal
accounting comtrols described below in this Section 2.2{1)(il). The Company (A) has
implemented and maintains adequate disclosnre controls and procedures to ensure that
material information relating fo the Company, inchuding the consolidaied Company
Subsidiaries, is made khown fo the chief executive officer and the chief financial officer
of the Company by others within those entities, and (B) has disclosed, based on fis most
recent evahiation prior to the Signing Date, to the Company’s outside auditors and the
andit committes of the Board of Directors (x) any significant deficiencies and material
weaknesses in the design or operation of internal controls that ate reasonably likely to
adversely affect the Company’s ability to record, process, summarize and report financial
information and (y) any fraud, whether or not materia], that involves management or
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financial reporting.

() Mo Undisclosed Liabilities. Neither the Company nor any of the Compeny
Subsidiaries has any liabilitics or obligations of any nature (absoluts, accrued, contingent or
otherwise) which ate not properly reflected or reserved against in the Company Financial
Statements o the extent required 1o be so reflected or reserved against in acoordance with
GAAP, except for (A) liabilities that have arisen since the last fisoal year end n the ordinary and
nsual course of buginess and consistent with past practice and (B) Habilities that, individuelly or
in the apgregate, have not had and would not teasonably be expe{:.ted to have g Company
Material Adverse Bffect.

(k)  Offering of Securities. Neither the Company nor any person acting on its behalf
has taken any action (including any offering of any securities of the Company under
circumstances which would require the integration of such offering with the offering of any of
the Prrchased Securities under the Secyrities Act, and the rules and regulations of the Sceurities
and Exchange Commission (the “SEC") promulgated thereunder), which might subject the
offering, issuance or sale of any of the Purchased Securities to Investor pursuant ta this
Agreement 1o the registration requirements of the Securities Aot

: ] itigation and Proceedings. Except (i) as set forth on Schedule C or (ii) as
would not, individually or in the aggregate, reasonably be expected to have a Company Material
Adverse Eifect, there is no (A) pending or, to the knowledge of the Company, threatened, claim,
action, suit, investigation or proceading, against the Company or any Corupany Subsidiary or to
which any of their assets are subject nor is the Comparny or any Company Subsidiary subject to
any order, judgment or decree ot (B) uaresolved violation, eriticism or exception by any
Governmental Entity with respect to any report or relating to any examinations or mspectlons of
the Company or any Compary Subsidiaries.

(m) Compliance with Lawg, Except as would not, individually or in the aggregate,
reasonably be expecied to have a Company Material Adverse Effect, the Company and the
Company Subsidiaries have all permits, Heenses, franchises, authorizations, orders and approvals
of, and have made all filings, applications and registrations with, Governmantal Entities that are
required in order to permit them to own or lease thejr properties and assets and to carry on their
busitiess as presently conducted and that ave materiel to the tusiness of the Company or such
Compaty Subsidiary, Except as set forth on Schedule D, the Company and the Company
Subsidiaries have complied in all respects and are notin default or vielation of, and noge of them
is, to the knowlcdge of the Company, under investigation with respect to or, to the knowledge of
fhe Company, bave been threatened to be charged with or given nolice of any violation of, any
applicable domestic (fedsral, state or local) or foreign law, statute, ordinance, license, rule,
regulation, policy or guidsline, order, demand, writ, injunction, dectee ar judgment of any
Govemnmenta] Entity, other than such noncompliance, defavlis or violations that would not,
individually or in the aggregate, reasonably be expected to have a Company Material Adverse
Effect. Except for statatory or regulatory restrictions of general application or as set forth on
Schedule D, no Governmental Entity hes placed any restriction on the business or properties of
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the Comparry or any Company Subsidiary thai would, mdividually or in'the aggregate, ™~~~

roasonsbly be expected to have a Company Material Adverse Effoct.

(0}  Employes Benefit Maticrs. Except as would not reasonably be expected to have,
sither individnally or in the aggregate, a Company Material Adverse Effect; (A) each “employee
benefit plan” (within the meaning of Section 3(3) of the Fmployee Retirement Income Security
Act of 1974, as amended (“ERISA™) providing benefits to.any ourrent or former employee,
officer or director of the Company or any member of its “Controlled Group™ (defined as any
organization which is a member of a controlled group of corporations within the meaning of
Section 414 of the Internal Revenue Code of 1986, as amended (the “Codz”)} that is sponsored,
maintained or conitibuted to by the Company or any member of its Controlled Group and for
which fie Company or any member of its Controlled Group would have any lisbility, whether
actual or contingent (each, a “Plan™) has been maintained in compliance with its terms and with
the requiremants of all applicable statutes, rules and regulations, inclnding ERISA. and the Code;
(B) with respect 1o each Plan subject to Title IV of ERISA (inclnding, for purposes of this clanse
(B), any plan subject to Tifle IV of ERYSA that the Compauy or any member of its Controlled
Group previously maintained or contributed to in the six years prior to the Signing Date), (1) no
“reportable event” {within the meaning of Section 4043(c) of ERISA), other than a reportable
event for which the notice pericd referred to in Section 4043(c) of ERISA has been waived, has
occurred in the three years prior to the Signing Date or is reasonably expected to oceur, (2) no
“accumulatcd funding deficiency™ (within the meaning of Section 302 of ERISA or Section 412
of the Code), whether or not waived, has occurred in the three years prior to the Sigring Date or
is reasonably expecied to oocnr, (3) the fair market value of the assets under each Plan exceeds
the present value of all benefits acerned ander such Plan (determined based on the assumptions
used to fund such Plan) and (4) neither the Company nor any member of its Contrelled Group
has incuwrred in the six years prior to the Signing Date, or reascnebly expects to incur, amy
Tiability under Title IV of ERISA (other ihan contributions to the Plan or premiums to the PBGC
in the ordinary course and without defaulf) in respect of @ Plan (including any Plan thatisa
“multiemployer plan™, within the meaning of Section 4001(c)(3) of ERISA); and (C) each Plan
that is intended 1o be qualified vnder Section 401(a) of the Cods has received a favorshle
determination letter from the Internal Revenue Service with respect 1o its gualified status that has
not been revoked, or such a determination Jelier bas been timely applied for but not received by
the Signing Date, and nofhing has occurted, whether by action or by failure to act, which could
reasonably be expected to cause the loss, revacation or denial of such qualified status or
favorable determination letter.

(0) Tazes. Except as would not, individually or in the aggregate, reasonably be
expected to bave a Company Material Adverse Effect, (i) the Company and the Company
Subsidiaries have filed 2l federal, state, local and foreign income and franchise Tax returns
required to be filed throngh the Signing Date, subject to permitted extensions, and have paid all
Taxes due thereon, and (i) no Tax deficiency has been determined adversely to the Company or
any of the Company Subsidiaries, nor does the Company have any Imowledge of any Tax
deficiencies. “Tax” or “Taxes™ means any federal, siate, local or foreign income, gross receipts,
praperty, sales, use, license, excise, franchise, employment, payroll, withholding, alternative ox
add on minimum, ad velorsm, transfer or excise tax, or any other tax, custom, duty,
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governmental fee or-other like assessment or charge of any kind whatsoever, iogether withany "

interest or penalty, impesed by any Governmental Entity.

{r)  Properifes and J.eages. Bxcept as would not, individually or in the aggregate,
reasonably be axpected to have 2 Company Material Adverse Effsct, the Compamy and the
Company Suhsidiaries have good and marketabls title to all real properties and all other
properties and assets owned by them, in cach cass free from liens, encumbrances, claims and
defects that wounld affect the value thereof or interfere with the nse made or to be made thereof
by them. Exeept as would not, individually or in the aggregate, reasonably be expected to have a
Company Material Adverse Effect, the Company and the Company Subsidiaries hold 21 Jeased
real or personal property under valid and enforceable leases with no excepiions that would
interfere with the vse made or to be mads thereof by them.

(q) Enviroamental Liability. Bxcept as would not, individually or in the aggregate,
reasonghly be expected to have a Company Material Adverse Effect:

@  there is no legal, administrative, or other proceeding, claim or action of
any nature seeking to impose, or that wonld reagonebly be expected to result in the
imposition of, on the Company or any Company Subsidiary, any Hability relating to the
release of hazardous substances as defined under any local, stats or federal enviroumental
statute, regulation or ordinance, including the Comprehensive Bnvironmental Response,
Compensation and Liability Act of 1980, pending or, to the Company’s knowledpe,
threatened against the Company or any Company Subsidiary;

(i}  to the Company’s knowledge, there is no reasonable basis for any such
proceeding, claim or action; and :

(iii)  neither the Company nor any Company Subsidiary is subject to any
agreement, order, judgment or deciee by or with any court, Govemmental Entity or third
party imposing any such environmental liability,

()  Risk Management Instrnments, Except as wonld not, individually or m the
agpgregate, reasonably be expected 1o have a Company Material Adverse Effect, all derivative

istruments, including, swaps, caps, floors and option agreements, whether entered inio for flie
Conpany’s awn account, or for the account of one or more of the Company Subsidiaries or its or
their customers, were entered. into (i) only in the ordinary course of business, {ii) in accordance
with prudent practices and in all material respects with all applicable laws, Tules, tegulations and
tegulatory policies and (iii) with counterparties believed 1o be finiancially responsible at fhe time;
and each of such instruments constitutes the valid and legally binding obligation of the Company
or one of the Company Subsidiaries, enforcesble in accordanoce with its terms, except as may be
Timited by the Bankrupicy Exceptions. Neither the Company or the Company Subsidiaries, nor,

* to the Imowledge of the Company, any other party thereio, is in breach of any of its obligations

under any stch agreement or axnangement other than sach breaches that would not, individually
or in the aggregate, reasonably be expected to have a Company Materia! Adverse Effect,
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the Compaty nor any Company Subsidiary is subject to any material cease-and-desist or other
similar order or enforcement action issued by, or is a party to any material written agreement,
consent agreement or memorandom of understanding with, or is a party to any commitinent letter
or similar endertaking to, or is subject to any capital directive by, or since December 31, 2006,
has adopted any board resolutions at the request of, any Governmental Batity (other than the
Appropriate Federal Banking Agencies with jurisdiciion over the Compaity and the Company
Subsidiaries) that currently restricts in any material respect the conduct of its business or that in
any material manner velates to its capital adequacy, its liquidiiy and fimding policies and
practices, its ability to pay dividends, its credit, risk management or comypliance policies or
procedures, its inlernal controls, its management or its operations or business (each item in this
sentence, a “Regulatory Agreement™), nor has the Company or any Company Subsidiary been
advised since December 31, 2006 by any such Governmental Eniily that it is considering issuing,
initiating, ordering, or requesting any such Regulatory Agreement, The Company and eech
Company Subsidiacy are in compliance in all material respects with each Regulatory Agreement
o which it is party or subject, and neither the Company nor any Company Subsidiary has
received any notice from any Governmental Entity indicating that either the Company or any
Company Subsidiary is not in compliance in all material respects with any such Regulatory
Agresment, "Appropriate Federal Banking dgency" means the “appropriate Federal barldng
agency" with respect to the Company or such Company Subsidiariss, as applicable, as definad in
Section 3(q) of the Federal Deposit Insurance Act (12 11.5,C, Ssction 1813(g)).

{t/  Imgurance. The Company and the Company Bubsidiaries ave insured with
reputable isurers against such risks and in such amounts as the management of the Company -
reasonably has determined o be prudent and consistent with industry practice, The Company
and the Company Subsidiaries arc in material compliance with their insupance policies and are
not in defanlt onder any of the material terms thereof, each such policy is outstanding and i fall
fbree and effect, all preminunis and other payments due under any material policy have been paid,
and all claime thereunder have been filed in due and timely fashion, except, int each case, as
would not, individually or fn the aggregate, reasonably be expected to have a Company Material
Adverse Effeot.

{v)  Intellectnal Property. Exceptas would not, individually or in the aggrepate,
reasonably be expected 1o have a Company Material Adverse Eifect, (f) the Company and eech
Company Subsidiary owns or otherwise has the right o use, all intellectnal property rights,
including all trademarlks, trade dress, trade names, service marks, domain names, patents,
inventions, trade secrets, know-how, works of authorship and copyrights therein, that are used in
the conduet of their existing businesses and all rights relating to the plans, design and
specifications of any of its branch facilities (“Proprietary Rights™) free and clear of all liens and
any claims of ovmership by current or former employees, contractors, designers or others and (i)
neither the Corapany nor any of the Company Subsidiaries is meterially infiinging, diluting,
misappropriating or violating, nor bas the Company or any or the Company Subsidiaries received
any writteu {oz, to the knowledge of the Company, oral) communications alleging that any of
them has materially infringed, diluted, misappropriated or violated, any of the Praprietary Rights
owned by any ofher person. Except as would not, individually or in the aggregate, reasonably be
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person is infringing, dituting, misappropriating or violating, nor has the Company or atty or the
Company Subsidiaries sent any written communications since January 1, 2006 alleging that any
person has infringed, dituted, misappropriated or violated, any of the Proprietary Rights owned
by the Company and the Company Subsidiaries.

(v}  Brokers and Finders. No broker, finder or investthent banker is entitled to amy
financial advisory, brokerage, finder's or other fee or commission in comnection with this
Agreement or the Warrant or the transactions contemplated hereby or thereby based wpon
atrangements made by or on behalf of the Company or any Compery Subsidiary for which the
Tnvestor could have any lability,

Article T
Covenants

3.1  Commercially Reasonable Efforts. Subject to the terms and conditions of this
Agreement, each of the parties will use its commercially reasonahle efforts in good faiih to take,
or cause o be taken, all zctions, and to do, or cause 1o be done, all things necessary, proper or
destrable, or advisable under applicable laws, so as to penmit consummation of the Purchase as
prompfly as practicable and ofkerwise to enable consummation of the transactions contemplated
hereby and shall use commercially reasonable efforts to cooperate with the other party to that
end.

32  Expepges. Unless otherwise provided in this Agreement or the Warrant, each of
the parties hereto will bear and pey all costs and expenses incmred by it or on its behalf in
commection with the transactions contemplated under this Agreement and the Warrant, including
fees and expenses of its own financial or other consnltants, investment bankers, accountants and
counsel.

33 Suflicie of Authorized Warrant Preferred I Bxc e Lish

(a)  During the period from the Closing Date until the date on which the Warrant has
been fully exercised, the Company shall at all times have reserved for issuance, free of
preemypiiive or similar rights, a sufficient number of suthorized and unissued Warrant Shares to
effectnate such exercise.

{b)  Ifthe Company lists its Common Stock on any national sceurities exchange, the
Company shall, if requested by the Investor, promptly use its reasonable best efforts to canse the
Preferred Shares and Warrant Shares to be epproved for listing on 2 national securities exchange
as prompily as practicable following such request.

34  Certain Notifications Until Closing. From the Signing Date until the Closing, the
Cormaparny shall promptly notify the Investor of (i} any fact, svent or citcurnstance of which it iy

aware and which would reasonably be expected to canse any representation or warranty of the
Company contained in this Agreement to be univne or inaceurate in arty material respect or fo
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tausé any covenant or agreement of the Corpany confained in this Agreement not tp be
complied with or satisfied in any material respect and (ii) except as Previously Disclosed, eny
fact, circwnstance, event, change, occurrence, condition or development of which the Company
is aware and which, individuzally or in the aggregate, has had or would reasonably be expected to
have a Company Material Adverse Bffect; provided, hawaver, that delivery of any notice
purstant to this Section 3.4 shall not limit or affect any rights of or remedies available 1o fhe
Investor; provided, further, that a failure to comply with thiz Section 3.4 shall not constitnie a
breach of this Agreement or the failure of any condition set forth in Section 1.2 to be satisfed
unless the wnderlying Company Material Adverse Effect or material breach would independently
resuli in the failure of a condition set forth in Section 1.2 10 be satisfied.

3.5 Access, In tion and Confidentiality,

{2)  From the Signing Date until the daie when the Investor holds an amount of
Prefeyred Shares having an aggregate iquidation value of less than 10% of the Purchase Price,
{he Company will permit the Investor and its agents, consultants, contractors and advisors (x)
acting through the Appropriate Federal Banking Agency, or otherwise to the extant necessary to
evalnale, manage, or transfer its investment in the Company, to examine the corporate books and
meke copiss thereof and fo discusge the affairs, finances and accounts of the Company and the
Compeny Subsidiaries with the principal officers of the Cormpany, all upon reasonable notice and
at such reasonsble fimes and as often as the Investor may reagonably request and (¥) to review
any information material to the Invesior’s investment in the Company provided by the Company
to its Appropriate Federal Banking Agency. Any investigation pursuant to this Section 3.5 ghall
be conducted during normal business hours and in such manner as not to interfere unreasonably
with the conduct of the business of the Company, and nothing herein shall require the Campany
or any Company Sebsidiary to disclose any information to the Investor to the extent (i)
prohibited by applicable law or regulation, or (ii) that sach disclosure would reasonsbly be
expected to canse a violation of any agreement fo which the Company or any Company
Subsidiary is a party or would cause a risk of a loss of privilege to the Company or any Company
Subsidiery (provided that the Company shall use cominercially reasonable efforts to make
appropeiate substitute disclosure amrangements nnder circumsiances where the restrictions in this

clavse (ii) apply).

(b}  From the Signing Date yntil the date on which all of the Preferred Shares and
‘Warnrant Shares have been redeemed in whols, the Company will deliver, or will cause to be
delivered, to the Investor:

@ as soon as available afier fie end of each fiscal yoar of the Company, and
in any event within 90 days thereafter, a consolidated balance sheet of the Company as of
the end of such fiscal year, and consolidated statements of income, retained earnings and
cash flows of the Cumpany for such year, in each case prepared in accordance with
GAAP and setting forth in each sase in comparative form the fignyes for the previous
fisce! year of the Company, and which shall be audited to the extent audited ﬁnanmal
staiements are available; and
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periods in each fiscal year of the Compary, a copy of any quarterly reports provided to
other stocklbolders of the Company or Conipany management,

{c)  TheInvestor will use reasonable best efforfs 1o hold, and will use reasonable best
efforts to cause its agents, consnltants, contractors and advisors to hold, in confidence all non-
public records, books, contracts, instruments, computer data and ofber data and information
(collectively, “Information’™) concerning the Company furnished or made available to it by the
Company or iis representatives pursnant to this Agreement (except 1o the extent thai such
information can be show to have been (i) previously known by such party on 2 non-confidential
basis, (if) in the public domain through no fault of such party or (jif) later lawfully acquired from
other sources by the party to which it was furnished {and withont violation of any other
confidentiality obligation)); provided that nothing herein shall prevent the Investor from
disclosing any nformation to the extent tequired by applicable laws or regulations or by any
subpoenz or similar legal process. ’ ‘

(@  The Investor's information rights pursvant to Section 3.5(b) may be assigned by
the Investor o a fransferee or assignee of the Purchased Securitics or the Wazrant Shares or with
a liquidation preference or, in the case of the Warrans, the liquidation preference of the
vnderlying shares of Warrant Preferred Stock, no less than an amount equal to 2% of the initial
aggregate liquidation preference of the Preferred Shares.

Article IV
Additional Agrecments

4.1  Purchase for Tnvestmept. The Investor acknowledges that the Parchaged Securifies
and the Warrant Shares have not been registered under the Securities Act or vmder any state
securities lawa, The Investor (a) is acquiring the Purchased Securitics pursuant to an exemption
from registration under the Securitiss Act solely for investment with no present intention {o
distribufe them to any person in violation of the Securities Act ot any applicable U.5. state
securities laws, (b) will not sell or otherwise dispose of any of the Purchased Securities or the
Warrant Shares, except in corpliance with the registration requirements or exemption provisions
of the Securities Act and any applicable U.S. state securities laws, and (¢) kes such knowledge
and experiences in financial and business matters and in investments of this type that it is capable
of evaluating the merits and risks of the Purchase and of making an informed investment
decizion.

42  Legends,

{a)  The Investor agrees that all certificates or other instruments representing the
Warrant will bear a legend substantially to the following effect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SQLD
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' OR @‘I‘HERWSE DISPOSBD OF EXCEPT WHILE A REGISTRATION
STATEMENT RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO AN EXEMEPTION
FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS.

THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECUBRITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TC THEREIN, A COP'Y OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT
BE 50LD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT, ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT WILL BE VOID.”

(¢)  Inaddition, the Iuvestor agrees that ell certificates or ofher instruments
representing the Preferred Shares and the Warcant Shares will bear a lcgend substantially to the
following cffect:

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE NOT SAVINGS
ACCOUNTS, DEPOSITS OR OTHER OBLIGATIONS OF A BANK AND ARE NOT
INSURED BY THE FEDERAL DEPOSIT INSURANCE CORPORATION OR ANY
OTHER GOVERNMENTAL AGENCY.

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT"), OR THE SECURITIES LAWS OF ANY STATE AND MAY
NOT BE TRANSFERRED, SOLD OR OTHERWISE DISPOSED OF EXCEPT WIHILE
A REGISTRATION STATEMENT RELATING THERETO IS IN EFFECT UNDER
SUCH ACT AND APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO
AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUICH LAWS.
EACHPURCHASER OF THE SECURITIES REPRESENTED BY THIS
INSTRUMENT IS NOTIFIED THAT THE SELLER MAY BE RELYING ON THE
EXEMPTION FROM SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE
144A THEREUNDER. ANY TRANSFEREE OF THE SECURITIES REPRESENTED
BY THIS INSTRUMENT BY ITS ACCEPTANCE HEREQF (1) REFRESENTS THAT
IT IS A “QUALIFIED INSTITUTIONAL BUYER" (AS DEFINED IN RULE 144A
UNDER THE SECURITIES ACT), (2) AGREES THAT IT WILL NOT OFFER, SELL
OR OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY THIS
INSTRUMENT EXCEPT (A) PURSUANT TO A REGISTRATION STATEMENT
WHICH IS THEN EFFECTIVE UNDER TEE SECURITIES ACT, (B) FOR 50 LONG
AS THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE ELIGIBLE
FOR RESALE PURSUANT TO RULE 1444, TO A PERSON IT REASONABLY
BELIEVES IS A “QUALIFIED INSTITUTIONAL BUYER" AS DEFINED IN RULE
144 A UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS OWN
ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER
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T WHOM NOTICE IS GIVEN. THAT THE TRANSFER IS BF’ING MADETN™
RELIANCE ON RULE 1444, (C} TO THE ISSUER OR (D) PURSUANT TO ANY
OTHER AVATLABLE EXEMPTION FROM THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND (3) AGREES THAT IT WILL
GIVE TO EACH PERSON TO WHOM THE SECURITIES REPRESENTED BY THIS
INSTRUMENT ARE TRANSFERRED A NOTICE SUBSTANTIALLY TO THE
EFFECT OF THIS LEGEND.

THIS INSTRUMENT IS ISSUED SUBJIECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURITIES FURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE
ISSUER, THE SECURTTIES REPRESENTED BY THIS INSTRUMENT MAY NOT
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IIN COMPLIANCE WITH
SATD AGREEMENT, ANY SALE OR OTHER TRANSFER NOT IN COMPLYANCE
WITH SAID AGREEMENT WILL BE VOID,”

(c) Inthe event that any Purchased Securities or Warrant Shares (i} become registered
under the Secarities Act ot (i) are eligible to be transferred without resiriction in accordance
with Rule 144 or another exemption from regisiration under the Securities Act (other than Rule
144A), the Company shall issne new certificates or other instruments representing such
Purchased Securities or Warrant Shares, which shall not contam the applicable legends in
Sections 4.2(a) and (b) above; provided that the Investor surrenders fo the Company the
previously issued certificates or other instriments. _

43  Cerfain Transactions. The Company will not merge or consolidate with, or sell,
transfer or lease all or substantially all of its properiy or assets to, any other party unless the
sueessor, transforee or lesset party (or its ultimate parent entity), as the case may be (if not the
Company), expressly assmmes the due and punetnal performance and observance of each and
every covenant, agreement and condition of this Agreement to he performed and obs:::rved by the

Company.

44  Transfer of Purchiased Secyrities and Warrant Shates; Resjrictions on Bxercige of
the Warrant. Subject to compliance with epplicable securities laws, the Investor shall be

permitted to iransfer, sell, assign or otherwise dispose of (“Trausfer’") all or a portion of the
Purchased Securities or Warrant Shares at any time, and the Company shall take all steps as may
be reasomably requested by the Investor to facilitate the Transfer of the Purchased Securitics and
the Warrant Shares; provided that the Investor shall not Transfer any Porchased Securities or
Warrant Shares if such transfer would require the Company 1o be subject to the perfodic
reporiing requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934 (the
“Exchange Aef™). In furtherance of the forepoing, the Company shall provide reasonable
ceoperation fo facilitate any Transfers of the Purchased Securities or Warrant Shares, including,
as is reasonable under the circumstances, by furpishing such information concerning the
Company and its business as a proposed transferee may reasonably request (inclnding such
information as is required by Section 4.5(k)) and making management of the Company

-17-

055331-0002-10033 Y02 2506479



reasonably avaflable to respond to questions of a proposed fransfores in accordance wifs

custoulary practice, subject in all cases to the proposed iransferee agreeing to a customary
confidentiality agreament,

4,5  Regigfration Righis.

(&)  Unless and until the Company becomes subject 1o the reporting requirements of
Section 13 ar 15(d) of the Bxchange Act, the Company shall have no obligation to comply with
the provisiong of this Section 4,3 (other than Section 4.5(b)(iv)-(vi)); provided that the Company
covenants and agrees that it shall comply with this Section 4.5 as soon as practicable after the
date that it becomes subject o such reporting requirements,

("  Regisiration,

(i) Subject to the temms and conditions of this Agreement, the Company
covenants and agrees that as prompily as practicable after the date that fhe Company
becomes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act
(and in any event no later than 30 days thereafter), the Company shall prepare and file
with the SEC a Shelf Registration Statement covering 2Tl Reglstrable Securities (or
otherwise designate an existing Shelf Regisiration Statement filed with the 8EC to cover
the Registrable Securities), and, to the extent the Shelf Registration Statement has not
theretofore been declared effective or is not amfomatically effective upon such filing, the
Company shall nse ressonable best sfforis to canse snch Shelf Registtation Statement to
be declared or become effective and to keep such Shelf Registration Staiement
continuously effective and in complience with the Securities Act and usable for resale of
such Registrable Securitics for a period from the date of its initial effectivensss vntil such
time as there are no Registrable Securities remaining (including by refiting such Shelf
Regigtration Statement (or a new Shelf Regisiration Statement) if the initial Shelf
Registration Statement expires), Notwithsianding the foregoing, if the Company is not
cligible to file a registration statement an Form §-3, then the Company shall notbe
obligated to file a Shelf Registration Statement unless and until requested to do so in
writing by ihe Investor,

(i)  Any registration pursuant to Section 4.5(1)(i) shall be effected by means
of a shelf registration on an appropriate form under Rule 415 under the Securities Act (a
“Shelf Registration Statement™). If the Investor 6r any other Holder intends to distribufe
any Registrable Securities by means of an underwritten offering it shall promptly so
advise the Company and the Company shall take a1l reasonable steps to facilitate such
distribution, incleding the actions required pursuant to Section 4.5(d); provided that the
Comparny shall not be required to facilitate an vnderwritten offering of Regisirable
Securities unless the expected gross proceeds from such offering exceed (i) 2% of the
initial aggregate liquidation preference of the Preferred Shares if such initial aggregate
liquidation preference is less than 82 billion and (i) $200 million if the mitis] aggrepgate
liquidation preference of the Preferred Shares is equal to or greater than $2 billien. Ths
lead underwritezs in any such distribution shall be selected by the Holders of 2 majority
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-~ -of the Repistrable Securities to be distributed; provided that 1n the exfent appropriate and
permitied under appliceble law, such Holders shall consider the qualifications of any
broker-dealer Affiliate of the Company in selecting the lead nnderwriters in any such
distribution,

({ii) The Company shall not be required to effect a regisiration (including a
resale of Registrable Securities from an effective Shelf Repistration Statement) or an
underwritten offering pursuant 1o Section 4.5(b): {A) with respect to securities fhat are
not Regisirable Secarities; or (B) if the Company has notified the Investor and all other
Holders that in the good faith judgment of the Board of Dircetors, it would be matetiaily
detrimental to the Company or its securityholders for such registration or underwritien
offering o be effected at such fime, in which event the Company shall have the right to
defer such registration for a period of not more than 45 days after receipt of the request of
{he Investor or any other Holder; provided that such right to delay a registration or
underwritten offcring shall be exercised by the Company (1) only if the Company has
genorally exercised (or is concurrently cxercising) similar black-out rights against holders
of similar securitics that have registration rights and (2) notmore than three times in any
12-momnth period and not more than 90 days in the apgregate in any 12-month perfod,

{iv) If during any period when an effective Shelf Registration Statement i not
available, the Company proposes (o Tegisler any of its equity securities, other thon a
tegistration pursuant to Section 4.5(b)(i) or a Special Registration, and the registation
form 1o be filed may be used for the registration or qualification for distrfbution of
Registrable Securities, the Company will give prompt written notice to the Investor and
all ofher Holders of ita imtention to effect such a registration (but in no event Jess than fen
days prior fo the anticipated filing date) and will include in such registration all
Registrable Securities with respect to which the Company has received written requests
for inclusion therein within ten business days after the date of the Company’s notice (2
“Piggyback Registration™). Any such person that has made such a writien request may
withdraw its Registrable Securities from sech Piggyback Registration by piving written
notice to the Company and the managing underwriter, if any, on or before the fifth
business day prior o the planned sffective date of such Piggyback Registration. The
Company may terminate or withdraw eny registraiion under this Section 4.5(b)(iv) prior
to the effectiveness of such registration, whether or not Invesior or any other Holders
have elected to inclnde Regisirable Securitics in such registration :

()  If the registration referred to i Section 4.5(b){(iv} is proposed to be
underwritten, the Company will so advise Investor and all other Holders as a part of the
written notice given pursuant to Section 4.5(b)(iv). In such evert, the right of Investor
and all other Holders to registration pursuant to Section 4.5(b) will be conditioned upon
such persens’ participation in such undsrwriting and the inclusion of such person’s
Registrable Securities in the underwriting if such securities are of the same class of
securities as the securities to be offered in the underwritten offering, and each such
person will {fogether with the Company and the other persons distributing their secuzities
through such underwriting) enter into an underwriting agrecment in customary form with
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that the Investor (as opposed to other Holders) shell not be roquired 1o indenmify any
person in connsction with any registration. If any participating person disapproves of the
terms of fhe imderwritlng, such person may elect to withdraw therefrom by written notice
to the Company, the managing underwriters and the Investor (if the fvestor is
participating in the underwriting),

(vi) Ifeither (x) the Company granis “piggyback” registration rights to one or
more third parties 1o include their securities in an underwritten offering under the Shelf
Regisiration Statement pursuant to Section 4.5(0)(if) or {y) a Piggyback Registration
mnder Section 4.5(b)(iv) relates (o an underwniiten offering on behalf of the Company,
and in either case the managing underwriters advise the Company that in thejr reasonable
opinion the number of securities requested 16 be included in such offering exceeds the
mmber which can be sold wiftiont adversely affecting the marketability of such offering
(including an adverse effect on the per share offering price), the Company will include in
such offering only such number of scawitics that in the reasonable opinion of such
managing underwriters can be sold without adverscly affecting the marketability of the
offering (including an adverse effect on the per share offsring price), which securities
will be so included in the following order of priority: {A) first, in the case of a Piggyback
Registration under Section 4.5(b)(iv), the securities the Company proposes to sell, (B}
then the Registrable Securitics of the Favestor and all other Holders who have requestcd
inclusion of Registrable Securities pursuant to Ssetion 4.5(b)(H) or Section 4.5(b}{iv), as
appHcable, pra raie on the bagis of the aggiegate number of such securities or shares
owned by each such person and (C) lastly, auy other securities of the Company that have
been requested to be so included, subject to the terms of this Agreement; provided,
however, that if the Company has, prior to the Signing Date, entered iuto an agreement
with respect to its securitics that is inconsistent with the order of priority contemplated
hercby then it shall apply the order of pricrity in such conflicting agreement to the extent
that it would otherwise result in a breach under such agresment,

{)  Expenses of Registration. ATl Registration Expenses incurred in connection with
any registration, qualification or compliance hereomder shall be borne by the Company. All
Selling Expenses incurred in connection with any regisimtions hereunder shall be borne by the
holders of the secarities so registered pro rata on the basis of the agpregate offering ot sale price
of the securities so registered.

(d)  Obligations of the Company, Whenever required to effect the registration of any
Registrable Securities or facilitate the distribution of Regisirable Securities pursvant to an
gffective Shelf Registration Statemnent, the Company shall, as expeditionsly es reasonably
praciicable:

® Prepare and file with the SEC a prospectus supplement or post-sffective
amendment with respect to & proposed offering of Repistrable Securities pursuant to an
effective registration statsment, subject to Section 4.5(d), keep such registration
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. siaternent effective and keep such prospects supplement curront trti] e peoarifies
described therein are no longer Registrable Securities,

{ii)  Prepare and file with the SEC such amendinents and supplements to the -
applicable registration statement and the prospectus or prospeotus sepplemett used in
connection with such registration. statement as may be necessary to comply with the
provigions of the Securities Act with respect fo the disposition of all securilies covered by
such registration statement.

(i) TFurnish to the Holders and any underwriters such number of copies of the
applicable registration stalement and each such amendment and supplement thereto
(including in each case all exhibits) and of a prospectus, including a preliminary
prospecing, in conformity with the requirements of the Securities Act, and such other
documents as they may reasonably request in order to facilitate ihe dizposition of
Registrable Securities owned or to be distributed by them.

(iv)  Useiis rcasonable best efforis to register and qualify the securities covered
by sach regisiration statement ander such other securities or Blus Sky laws of such
jurisdictions as shall be reasonably requested by the Holders or any managing
nnderwriter(s), to keep such registration or quelification in effect for so long as such
regisiration statement remains in effect, and to take any other zotion which may be
reasonably necessary to enable such seller to consummate the disposition in such
jurigdictions of the securities owned by such Holder; provided that the Company shall not
be required in connection therewith or as a condition thereto to gualify to do business ot
fo file a general consent to service of process in any such states or jurisdictions,

(v}  Nofify cach Holder of Registrable Securitics at any tiine when a
prospectus relating thereto is required 1o be delivered under the Securities Act of the
happening of any event as a result of which the applicable prospectus, as then in effect,
includes an untroe staternent of a materiel fact or omits to state a material fact required w0
be siated therein or necessary to make the statements therem nof misleading in light of
the eircumstances then existing,

(vi)  Give writien notice to the Holders:

(A)  when any registeation statemnent filed pursnant to Section 4.5(a) or
any amendment thereto has been filed with the SEC (except for any amendinent
effected by the filing of a document with the SEC pursuant {o the Bxchange Act)
and when such regigiration statement or any post-effective amendment thereto hag
become effective;

(B)  ofany request by the SEC for amendments or supplements to auy
regisiration staternent or the prospectus incindad therein or for addifional
information; .
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effectiveness of any registration statement or the initiation of any proceedings for
that purpose; ‘

(D)  of the receipt by the Company ot iis legal connse] of any
notification with respect to the suspemsion of the qualification of the applicable
Registrable Securitics for sale in any jurisdiction or the initiation or threatening of
auy proceeding for such purpose;

(B)  of the happening of any event that requires the Company to make
changes in any effective registration staiernent or the prospecius related to the
registration statement in order to make the statements therein not misleading
(which notics shall be accorapanied by an instruction to suspend the use of the
prospectus until the requisite changes have been made); and

{Fy ifat ény tirne the represantations and warranties of the Cornpany
contemed M any underwriting agreement contemplated. by Section 4.5(d)(x) cease
1o be true and correct,

(vil) Use its reasonable best efforts to pravent the issuance or obtain the
withdrawal of any order suspending the effectiveness of any registralion statement
referred 1o in Section 4.5(d){(vi)(C) at the earlicst praciicable time.

(vil}) Upon the ocourrence of any event contemplated by Section 4.5(d)(¥) or
4.5(3)(vi)(B), promptly prepare a post-effective amendment 1o such registration statement
or a supplement to the related prospectus or file any oiher required document so that, as
thereafier dolivered to the Holders and any underwriters, the prospectus will not contain
an unirue siatement of a material fact or omit to state any material fact nccessary to make
the statcments therein, in light of the circumstances nader which they were made, not
misleading, If the Company notifies the Holders in accordance with Section 4.5(d)(+}(E)
to suspend the use of the prospectus vaiil the requisite changes 1o the prospectus have
been made, then the Holders and any underveriters shall suspend use of such prospecius
and use their reasoneble best sfforts to return to the Company all copies of such
prospecius (at fhe Company's expense) other than permanent file copies then in such
Holders’ or underwriters’ possession, The total number of days that any such suspension
may be in effect in any 12-tonth period shall not exceed 90 days,

{ix)  Uscremsonable best efforts to procure the cooperation of the Company’s
transfer agent in setfling any offering or sale of Registrable Securities, including with
respect to the transfer of physical stock certificates into book-entry form in eccordance
with any procedures reasonably requested by the Holders or any mianaging
underwriter(s).

(x)  If an underwritten offering is requested pursuant to Section 4,5(b)(i),
enter tto an underwriting agreement in customary form, scope and substance and take all
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such other actions rezsonsbly requested by the Holders of a majority of the Registrable ™
Securities being sold in connection therewith or by the managing underwriter(s), if asy,

to expedite or facilitate the underwritten disposition of such Registrable Securities, and in
connection therswith in any underwritten offering (including making members of
management and executives of'the Company available to participate in “road shows”,
similar sales events and other marketing activities), (A) make such representations and
warranties to the Folders that are selling stockholders and the memaging umderwriter(s), if
any, with respect to the business of the Company and its subsidiaries, and the Shelf
Registration Statement, prospectus and docaments, if any, incorporated or desmad to be
incorporated by reference therein, in cach case, in customaty form, substance and scope,
and, iftrue, confimn the same if and when requested, (B) use its reasonable best efforts fo
furnish the underwriters with opinions of counsel! to the Compeny, addressed to the
managing underwriter(s), if any, covering the matters customarily covered in such
opinions requested in wnderwritten offerings, (C) use its reasonable best efforls fo obtain
“sold comfort” letters from the independent certified public accountanis of the Conypany
(and, if necessary, any other independent certified public accommiants of any business
acquired by the Company for which financial statements and financial data are inchided
in the Shelf Registration Siatement) who have certified the financial statements included
in such Shelf Registration Statement, addressed fo each of the managing underwriter(s), if
any, such letiers to he in customary form and covering matters of the type customarily
covered in “cold comfort” letlers, (DY if an underwriting agreement is entered into, the
same Ehall contain indemnification provisions and precedures customary in underwritten
offerings (provided that the Investor shall not be obligated to provide any indemnity), and
(E) deliver such documents and certificates s may be reasonably requested by the
Holders of a majority of the Registrable Securities being sold in connection therewith,
their counsel and the managing underwriter(s), if any, to evidence the continued validify
of the representations and warranties made pursuant to clause (i} above and 1o evidence
compliance with any customary conditions contained in the underwiiting agreement or
other agreement entered into by the Compauy.

(xi) = Make available for inspection by a representative of Holders that are
selling stockholders, the managing underwritez(g), if amy, and any attorneys or
accountants retained by such Holders or managing underwriter(s), at the offices where
normally kept, during reasonable business hours, financial and other reoords, pertinent
corporate documents and properties of the Company, and cause the officers, directors and
employees of the Company to supply all information in each case reasonably requested
(and of the type cnstomarily provided in connection with due diligence conducted in
connection with a registered public offering of securities) by any such representative,
ranaging underwriter(s), attorney or accountant in connection with such Shelf
Registretion Statement.

(zii) Use reasonable best efforts to cause all such Registrable Securities to be
listed on each vational securities exchange on which similar securities issned by the
Company are then listed or, if no similar securities issned by the Company are then listed
on any national securities exchange, use its reasonable best efforts o cause all such
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- Registrable Securities 1o be listed on such securities exchange g¢ the Tnvestor may

degignate, .
(xiif} If requested by Holders of a majority of the Regintrable Securities being

Tegistered andfor sold in commection therewith, or the managing vnderwriter(s), if any,
prompily include in a praspectus supplement or amendment such information as the
Holders of a majority of the Repistrable Securities being registered and/or sold in
connection therewith or managing underwriter(s), if any, may reasonably request in order
1o permit the intended method of distribution of such securifies and make all required
filings of such prospestus supplement or such amendment as soon as practicable after the
Company has received such request.

{xiv) Timely provide to its security holders eaming statements satisfying the
provisions of Section 11(a) of the Securities Act and Rule 158 therennder,

{e)  Suspension of Sales. Upon receipt of written notice from the Company that a
registration statement, prospectus or prospectus supplement confzins or may contain an gntrue
statement of a material fact or omits or may omit to state a material fact required to be stated
therein or necessary to make the statements therein not misleading or that circumstinces exist
that make inadvisable use of such registration statement, prospectus or prospectus supplement,
the Investor and each Holder of Registrable Securities shall forthwith discontinue disposition af
Registrable Securities until the Investor and/or Holder has received copies of a supplemented or
amended prospectus or prospectus supplement, ox until the Investor and/or such Holder is
advised in writing by the Company that the use of the prospectus and, if applicable, prospectus
supplement may be resumed, and, if so directed by the Company, the Investor and/or such
Holder shall deliver to the Company (at the Corapeny’s expenss) all copies, other than
permaneunt file copies then in the Investor and/or such Holder’s possession, of the prospectus
and, if applicable, prospeetus supplement covering such Regisirable Securities current at the time
of receipt of such.nofies. The fotal mondher of days that any such suspension may be in effect in
any 12-month period shall not exceed 90 days.

(f)  Termingtion of Bepistration Rights, A Holder’s registration rights as to any
securities held by such Holder (and its Affiliates, perters, merobers and former members) shall
1ot be available unless such securities are Registrable Securities. ‘

(&)  Fumnishipg Information.

(i) Neiiher the Iwvestor nor amy Holder shall use any free writing prospectns
(as defined in Rule 405) in connection with the sale of Registrable Securities without the
priox writlen consent of the Company,

(i)  Itshall be a condilion precedent to the obligations of the Company to take
any action pursuant to Ssction 4.5(d) that Investor and/or the selling Holdars and the
underwriters, if any, shall fornish to the Company such information regarding
themselves, the Regisirable Securities held by them and the intended method of
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- disposifion of such.securities as shail be required 1o effedt the tegitoted offering oF thisir

Registrable Securities.

{hy  Indemnification.

{©)  The Company agrees to indemmify sach Holder and, if a Holder is a
person other than an individnal, such Holder's officers, directors, employees, agents,
representatives and Affiliates, and each Person, if any, that controls a Holder within the
meaning of the Securities Act (each, an “Tedemnitec™), against any and all losses, clatms,
damages, actions, [iabilities, costs and expenses (including reasonable fees, expenses #nd
disbursements of attorneys aiid other professionals incurred in comnection with
investigating, defending, settling, compromising or paying any such losses, cleims,
damages, actions, labilities, costs and expenses), joint or several, arising out of or based
upon any untrie statement or alleged unirne statement of material fact contzined in any
registration statement, including any preliminary prospectus or final prospectus contained
therein or any amendments or supplements thereto or any documents incorporated thetsin
by reference or contained in any free writing prospectus (as such term is defined in Rule
405} prepated by the Company or authorized by it in writing for use by such Holder (or
any amendment or supplement thereto); or any omission to state tharein a material fact
requived to be stated therein or necessary to make the statements therein, in light of fhe
circumstances under which they were made, not misleading; provided, that the Company
shall not be liable to such Indemmitee in any such case to the extent that any such loss,
claim, damage, liability (or action or proceeding in respect thereof) or expense arises owt
of or is based upon {A) an untrue statement or omission made in such registration
statement, including any such preliminary prospectus or final prospectus contained
therein or any such amendments or supplemients thereto or contaied in any free writing
prospectus (as such term is defined in Rule 405) prepared by the Company or authorized
by it in writing for use by such Holder (or any amendment or supplement thereto), in
reliance upon and in conformity with information regarding such Indemnites or its plan
of distribution or ownership interests which was fumished in writing to the Comparny by
snch Indemnites for use in cormection with such registration statement, including any
such preliminary prospectus or final prospectus contained therein or any such
amendments or supplements thereto, or (B) offers or sales effected by or on behalf of
such Tndemmnitee “by means of” (as defined in Rule 1594) a “free writing prospectus” (as
defined in Rule 405) that was not authorized in writing by the Company.

(i)  If the indemnification provided for in Section 4.5(h}(i) is 1mavailable to an

‘Indemnites with respect to any losses, claims, damages, actions, liabilities, costs or

expenses referred fo therein or is insufficient to hold the Indennites hatmless as
contemplated therein, then the Company, in lien of indemmifying such Indemmnitee, shall
contribute 1o the amount paid or payable by such Indemnitee a9 a result of snch losses,
claims, damages, actions, liabilities, costs or expenses in such proportion as is appropriate
to reflect the relative fault of the Indernnitee, on the one hand, and the Company, on the
other hand, in commection with the statements or omissions whicl resulted in such losses,
claims, damages, actions, Habilities, costs or expenses as well as ary other relevant
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Indemmitee, on the other hand, shall be determined by reference fo, among other factors,
whether the untrue statement of a material fact or omission fo state a material fact relates
to information supplied by the Company or by the Inderrmitee and the parties® relative
intent, knowledge, aceess to information and opportuaify to correct or prevent such
statement or omission; the Company and each Holder agree that it would not be just and
equitable if eontribution pirsuant to this Section 4.5(h)(if) were detertmined by pro rata
sltocation or by any othier method of atlocation that doeg not take account of the cquitable
considerations refetred fo in Section 4.5(h)(i). No Indemnitee guilfy of fraudulent

_ misrepresentation (within the meaning of Section 11{f) of the Securities Act) shall be
entitled to contribution from the Company if the Company was not guilty of such
fraddulent mmstepresentation.

()] Assionment of Repistration Rights. The rights of the Investor to registration of
Repistrable Securities pursnant to Section 4.5(b) may be assigned by the Investor 1o & transferee
or assignee of Regisirable Securities with a liquidation preference or, in the case of the Warrand,
tlie Lignidation preference of the underlying shaves of Warrant Preforred Stock, no less than an

amount equal to (i} 2% of the mitial aggregate liquidation preference of the Preferred Shares if

such initial aggregate liquidation preference is less than $2 billion and (ii) $200 millicn if the
initial aggregate Yiquidation preference of the Preferred Shares is equal to or greater than $2
billion; provided, however, the transferor shall, within ten days affer such transfer, furnish o the
Company writien notice of the name and address of such fransferee or assignes and the number
and lvpe of Registrable Securities that are being assigned.

()  Cleag Market, ‘With respect to any undervwritten offering of Registrable Securities
by the Investor or other Holders pursuant to this Section 4.5, the Company agrees not to effect
(other than pursuant to such registration or pursuani to a Special Registration) any public sale or
distribution, or to {ile any Shelf Registration Statement (other than such registration or a Special
Registration) covering any preferred stock of the Conipany or any securities convertible into o
sxchanpeable or exercisable for preferred stock of the Company, during the period not to excecd
ten days prior and 60 days following the effective date of sech offering or such longer peried np
to 90 days as may be requested by the managing underwriter for such underwritten offering. The
Company also agrees to cause such of its directors and senior executive officers to execute and
deliver customary lock-up agreements in such form and for such time pexiod up to 96 days as
may b requested by the managing vnderwriter, “Special Registration”™ means the registration of
(A) equity secnrities and/or options or ather rights in respect thereof solely registsred on Form S-
4 or Form 5-8 {or succeasor form) or (B) shares of equity securitics and/or options or other rights
in respect thereof to be offered to directors, members of management, smployees, consultants,
customers, lenders or vendors of the Company or Company Subsidiaries or in connection with
dividend reinvestment plans.

(k) Ruls 144: Rule 144A, With a view to making available to fhe Investor and
Holders the benefits of certain rules and regulations of the SEC which may permit the sale of the
Registrable Securities to the public without registration, the Company agrees to use its
teasonable hest efforts to:
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e (1)~ ... .mzke and keep, public, information svailabie, as those terms are nderstosd T 7
and deﬁned n Rule 144(c)(1) or any similar or analogous wle pmmulgated underthe ~

Secunritics Aot, at all 1imes afier the Signing Date;

@)  (A) file with the SEC, in a timely mamer, Il reports and other documents
requiredof the Company under the Exchenge Act, and (B) if at any time the Company is
not required 1o file such reports, make available, upon fhe request of any Holder, such
information necessaty o permit sales pursuant to Rule 1444 (inclnding the information
required by Rule 144 A(d)(4) under the Securities Act);

(i)  so long as the Investor or a Holder owns any Registrable Securities,
furrish to the Investor or such Holder forthwith upon request: & written statement by the
Cormpany a5 to its compliance with the reporting requirements of Rule 144 ynder the
Securities Act, and of the Exchange Act; a copy of the most recent annual or quarterly
report of the Company; and such other reports and documents as the Investor or Holder
may reasonably request in availing itself of any rule or xegulation of the SEC allowing it
to sell any such secarities to the public without rsgistration; and

(iv)  take such further action as any Holder may reasonably request, ail to the
extent required from time {o time to enable such Holder to sell Regisirable Securitics
without regisivation nnder the Securities Act.

(M Asused in this Section 4.5, the following terms shall have the following

respective meanings:

(i) “Holder” means the Investor and auy other holder of Registrable
Securities to whom the registration rights conferred by this Agreement have been
iransferred in compliance with Section 4.5(k) hereof.

(i) “Holders' Counsel’ meens one connsel for the selling Holders chosen by
Holders holding a majority interest in the Registrable Securities being registered.

(iif) “Register,” “registered,” and “registration” shall refet to a registration
effected by prepering and {A) filing a registration statement or amendment thereto in
compliance with the Securitics Act and applicable rules and regulations thereunder, and
the declaration or ordering of effectiveness of such registration statement or amendment
thereto or (B) filing & prospecns and/or prospectus supplement in respect of an
appropriate effective registration statement on Form S-3.

(iv)  “Registrable Securities” means (A} all Preferred Shares, (B) the Warrant
{subject to Section 4.5(q)) and (C) any cquily securities issued or issuable directly or
indirectly with respect to the securitied referred fo in the foregoing clanses (A) or (B} by
way of conversicn, exercise or exchange thereof, including the Warrant Shares, or share
dividend or share split or in connection with a combination of shares, recapitalization,
reclassification, merger, amalgamation, axrangement, consolidation or other
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Securities when (1} they are sold pursuant to an sffective regisiration staterient under the
Securities Act, (2) except as provided below in Section 4.5(p), they may be sold pursnant
to Rule 144 without limitation thersunder on volume or manner of sale, (3) they shafl

have ceased to be outstanding or (4) they have been gold in a private transaction in which

the fransferor's cights under this Apreement are not assigned to the transferee of the
securities. No Registrable Securities may be registored nnder more thes one regisiration
statement at any one time.

(V)  “Registration Expenses” mean all expenses incurred by the Company in
effecting any regisiration pursuant to this Agreement (whether or not any repistration or
prospecius becomes effective or final) or otherwise complying with its obligations under
this Seciion 4.5, including all registrafion, filing end listing fees, printing expenses, fees
and disbutsements of counsel for the Company, blue sky fees and expenses, expenses
incurred in connection with any “road show™, the reasonsble fees and disbursements of
Hlolders’ Counsel, and expenses of the Company’s independent acconntents in
connection with any regulaz or special reviews ar audits incident to or required by any
such regigtration, but shall not include Selling Expenscs.

(vi)  “Rule 144", “Rule 1444", “Rule 159A”, “Rule 405" and “Rule 415" moan,

in each cage, such rule promylgated under the Sceurities Act (ur any suecessor provision),

ag the same shall be amended from time to time.

(vii) “Selling Expenses” mean all disconnts, selling commissions and stock
transfer taxes applicable to the sale of Regisirable Securities and fees and dishirsements
of counsel for any Holder (other than the fses and disbursements of Holders® Counsel
ncloded in Registration Expenses). “

(m)  Atany time, any holder of Securities (including any Holder) may elect to forfeit
its rights set forth i this Section 4.5 from that dats forward; provided, that e Holder forfeiting
such rights shall nonstheless be entitled to participate under Scetion 4.5(b)(iv) — (vi) in any
Pending Underwritten Offering jo the same extent that such Holder would have been entilled to
if the holder had not withdrawn; and provided, further, that o such forfeiture shall terminate a
Holder's rights or obligations under Section 4.5(g) with respect to any prior registration or
Pending Underwritten Offering. “Pending Underwritten Qffering” means, with tespect to any
Holder forfeiting its rights pursuant to this Section 4.5(m), any underwritten offering of
Registrable Scerrities in which such Holder has advised the Company of its infent to register iis
Registrable Securities cither pursuant to Section 4.3(b)(ii) or 4.5(b)(Iv) prier to tha date of such
Holder’s forfeifire,

()  Specific Parformance. The parties berete acknowledge that thers would be no
edequaie remedy at law if the Company fails 1o perform any of its obligations nnder this Section
4.5 and that the Tnvestor and the Holders from time to time may be irreparably harmed by any
such failare, and accordingly agree fhai the Investor and such Holders, in addition to any other
reinedy to which they may be entifled at law or in equity, to the fullest extent permiited and
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_ ‘“I.ﬁnforcaahle under. apphcahle law shall be entitled to compel specific performance of the ~

obligations of the Company under this Section 4.5 in accordance with the terms and conditiops
of this Section 4.5,

(o)  NoIncongistent Agtecments. The Company shall not, on or after the Signing
Date, enter into any agreement with respect to its securities that may impair the rights granied to
the Investor and the Holders under this Section 4.5 or that otherwise conflicts with the provisions
hereof in any manner that may impair the rights granted to the Investor and flie Holders under -
this Section 4.5, In the event the Company has, prior to the Signing Dale, entered into any
agreement with tespect to its securitiss that is inconsistent with the rights gmnted to the Investor
and the Holders under this Section 4.5 (including agreements that ate inconsistent with the order
of priority contemplated by Section 4.5(b)(vi)) or that may otherwize conflict with the provisions
hereof, the Company shail use its reasonable best efforts to amend such agresments to ensure
they are consistent with the provisions of this Section 4.5,

)  Ceriain Offerings by the Investor, Tn the case of any securities held by fhe
Investor that cease to be Registrable Securiiies solely by reason of clause (2} in the definition of

“Registrable Securifies,” the provisions of Sections 4 S(b)(n), clanses (iv), (ix) and (x)-(xii) of
Section 4.5(d), Section 4.5(k) and Section 4.5() shall continue to apply until such securities
atherwise cease to be Registrable Securities. In any such case, an “onderwritten” offering or
other disposition shall inclnde auy distribution of such securities on behalf of the Investor by one
or more broker-dezalers, an “underwriting sgreement” shall include any purchase agreement
entered info by such broker-dealers, and any “registration statement” or “prospectus” ghall
inciude any offering document approved by the Company and used in connection with such
distribution.

() Registered Sales of the Warrant. The Holders agree to sell the Warrant or any
portion thercof under the Shelf Regisiration Statement only beginning 30 days afier notifying the

Company of any such gale, during which 30-day period the Investor and all Holders of the
‘Warrant shall take reasonable steps o agree fo xevisions to the Warrant to permit s publie

-distribution of the Wamant, including entering into a warrant agreement and appointing a warrant

agent,

4.6  Depositary Shares. Upon request by the Investor at any time following the
Closing Date, the Compeny shall promptly enter into a depositary arrangement, pursuent fo
customary agreements reasonably satisfactory fo the Investor and with a depositary reasonably
accepiable to the Investor, pursuant to which the Preferred Shares or the Warrant Shares may be
deposited and depositary shares, each representing a fraction of a Preferred Share or Warrant
Share, as applicable, as specified by the Investor, may be issued, From and after the execution of
any such depositary arrangement, end the deposit of any Preferred Shares or Warrant Shares, as
applicable, pursuant thersto, the depositary shares issued pursuant thereto shall be deemed
“Preferted Shares”, “Warrant Shares” and, 25 applicable, “Registtable Secuxities” for purposes of
this Agresment.

4.7  Restriction on Dividends and Repmrchases.
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on which all of the Preferred Shares and Warrant Shares have been redeemed in whole or the
Investor has transferred all of the Preferred Shares and ‘Warrant Shares to third parties which are
not Affiliates of the Investor, neither the Company nor any Company Subsidiary shall, without
the consent of the Investor, declare or pay eny dividend or make any distribution on ocapital stock
or other equity secunities of any kind of the Company or any Compaxty Subsidiary (other than (3)
regular quarterly cash dividends of not more than the amount of the last qearterly cash dividend
per share declared or, if lower, announced fo its hiolders of Common Stock an intention to
declare, on the Common Stock prior to November 17, 2008, as adjusted for any stock split, stack
dividend, reverse stock sphit, reclassification or similar transaction, (ii) dividends payable solcly
in shares of Commeon Stock, (i) regular dividends on sheres of preferred stock in accordance
with the terms thereof and which are permitted under the terras of the Preferred Shares and the
Warrant Shares, (iv) dividends or distributions hy any wholly-owned Compamy Subsidiary or (v)
dividends or distributions by any Corpany Subsidiary required pursuant to binding contractuzl
agreements entered into prior to November 17, 2008).

()  During the period beginning on the third anniversary of the Closing Date and
ending on the earlier of (i) the tenth anniversary of the Closing Date and (ii} the date on which all
of the Preferred Shares and Warrant Shares have been redeemsd in whole or the Investor has
transferred all of the Preferred Shares and Wartant Shares o thitd parties which ere not Affiliates
of the Investar, neither the Company nor any Company Subsidiary shall, without the consent of
the Invesior, (A) pay any per share dividend or distribution on capital stock or other equity
securifies of any kind of the Company at a per annmm rate that is in excess of 103% of the
aggregate per share dividends and distributions for the immediately prior fiscal year (other than
regular dividands on shares of preferved stock in accordance with the terms thereof and which
are permitted under the terms of the Preferred Shaves and the Warrant Shares); provided that no
increese in the aggregate amount of dividends or distributions vn Common Stock shall be
permitted as a result of any dividends or distributions paid in shares of Common Stock, any stock
split or any similar transaction or (B) pay aggregate dividends or distributions on capital stock or
other equity securities of any kind of any Company Subsidiary that is in excess of 103% of the
aggropate dividends and distributions paid for the immediately prior fiscal year {other than in the
case of this clause (B), (1) regular dividends on shares of preferred stock in accordance with the
terms thereof and which are permitted under the terms of the Preferred Shares and the Warrant
Shares, (2) dividends or distributions by any wholly-owned Company Subsidiary, (3} dividends
or distributions by any Company Subsidiary required purswant fo binding contractiual agreements
entered into prior to Novemnter 17, 2008) or {4) dividends or distributions on newly issued shares
of capilal stock for cash or other property.

{c)  Pror o the eatlier of (x) the tenth anniversaty of the Closing Date and (y) the date
on which ell of the Preferred Shares and Watrant Shares have been redeamed in whole or the
Tnvestor has transferred all of the Preferred Shares and Warrant Shazes to third parties which are
not Affiliates of the Investor, neither the Company ner any Company Subsidiary shall, without
the consent of the Investor, redeem, purchase or asquire any shares of Common Stock or other
capital stock or other equity securities of any kind of the Company or elty Company Subsidiary,
or any trust preferred securities issued by the Company or any Affiliate of the Company, other
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(ii) in connection with the adminisiration of any employee benefit plan in the ordinary course of
husiness and consistent with past practice, ({if) the acquisition by the Company or any of the
Company Subsidiaries of record ownexship in Jumior Stock or Parity Stock for the beneficial
ownership of any other persens (other than the Company or any other Company Subsidiary),
including as trustees or cnstodians, (iv) the exchange or conversion of Junior Stock for or into
ofher Junior Stock or of Parity Stock or trust preferred securities for or into other Parity Stock
{with the same or lesser aggregate liquidation amount) or Tunior Stock, I sach case eet forth in
this clause (iv), solely to the extent required pursuant to hinding contractnal agreements entered
into prior to the Signing Dats or any subsequent agreement for the accelerated exercise,
seiflement or exchange thereof for Common Steck {clauses (31) and (jii), collectively, the
“Permitied Repurchases™), (v) redemptions of securities held by the Company or eny wholly-
owned Company Subsidiary or (vi) redemptions, purchases or other acquisitions of capital stock
or other equity securities of any kind of any Company Subsidiary required pursuant to binding
contractyal agreements entered info prior to November 17, 2008,

(d)  Uniil such time as the Investor ceases to own any Preferred Shares or Warrant
Shares, the Company shall not repurchase any Preferred Shares or Warrani Shares from any
holder thexeof, whether by means of open market purchase, negotiated transaction, or otherwise,
other than Permitied Repurchases, unless it offers fo repurchase a ratable portion of the Preferred
Shares or Werrant Shares, as the case may be, then beld by the Inveator on the sams terms and
conditions.

{¢)  Dusing the period begimiing an the tenth anniversary of the Closing and ending
on the date on which all of the Preferted Shares and Warrant Shares have been redeemed in
whole or the Investor has transferred all of the Preferred Shares and Warrant Shares to thixd
parties which are not Affiliates of the Investor, neither the Company nor any Company
Subsidiary shall, without the consent of the Investor, ()} declare or pay any dividend or make any
distribution on capital stock or other equity secunities of any kind of the Company or any
Company Subsidiary; or (i) redeen, purchase or acquire any sharea of Common Stock or other
capital stock or other equity securities of any kind of the Company or any Company Subsidiary,
or anty trust preferred securities issued by the Company or any Affiliate of the Company, other
than (A) redemptions, purchases or other acquisitions of the Preferred Shares and Warrant
Shares, (B) regular dividends on shares of preferred stock in accordance with the terms thereof
and which are permitted under the terms of the Preferred Shares aud the Warrant Shares, or (C)
dividends or distributions by any wholly-owned Company Subsidiary.

{f)  “Jemior Steck’ means Common Stock and any other class or seties of stock of the
Company the terms of which expressly provide that it tanks jumior to the Preferred Shares as to
dividend rights and/or as 10 rights on liquidation, dissclution or winding up of the Company.
“Parity Stock™ means any ¢lass or series of stock of the Company the terms of which do not
expressly provide that such ¢lass or series will tank senior or junior to the Preferred Shares as to
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Company (in
each case without regard to whether dividends accrue cumulatively ot non-cumulatively).
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or etquily securities of the Company acquired purspant to this Agreement or the Warrant, the
Company shall take 2l necessary action to ensure that its Benefit Plans with respect to its Senior
Brecutive Officers comply in all respects with Section 111(b) of the EESA as implementad by
any guidance or regulation therennder that hag heen issued and is in effect as of the Closing Date,
and shail not adopt any new Benefit Plan with respest to its Senior Executive Qfficers that does
not comply therewith, “Senior Fxecutive Officers” means the Company's "senior executive

_officers" a5 defined in subsection 111{b)(3) of the EESA and regulations issued thereunder,

including the rules set forth in 31 C.F.R. Part 30,

4.9  Related Party Trangactions. Until such thne as the Investor ceases to own any
Purchased Securities or Wazrant Shares, the Company and the Company Subsidisries shall not
enter into transactions with Affiliates or related persons (within the meaning of Item 404 under
the SEC’s Regnlation §-K) naless (i) such transactions are on terms no less favoreble to the
Company sud the Company Subsidiaries than could be obtained from an unaffiliated third party,
and (ii) have been approved by the audit commities of the Board of Directors or comparahle
body of independent directors of the Company.

4,10 Bank and Thrift Holding Company Staing. If the Company is a Bank Holding.
Company or 2 Savings and Loan Holding Company on the Siguing Date, then the Company shall
maintain its statws as a Bank Holding Company or 8avings and Loan Holding Compaty, as the
case may be, for as long as the Investor owns any Purchased Securities ox ' Warraut Shares. The

" Company shall redeem all Purchased Securities and Warrant Shares held by the Investor prior to

tenmninating its status as a Bank Holding Company or Sevings and Loan Holding Company, as
applicable. “Bank Holding Company' means a company registered as such with the Board of
Governors of the Federal Reserve System (the “Federal Reserve™) pursnant to 12 1.8.C, §1842
and the regulations of the Federal Reserve promulgated thereunder, “Savings and Loan Holding
Company” means a company registered as such with the Office of Thrift Supervision pursvant to
12 U.S.C. §1467(2) and the regulations of the Office of Thrift Supervision promulgatsd
thereunder.

4,11 Predominanily Financial. For ag long as the Tnvestor owns any Purchased
Securities or Warrant Shares, the Company, to the extent it is not itseif an insured depository
institution, agrees to remain predominantly engaged in financial activities, A company is
predominamtly engaged in financial activities if the annual gross revenues derived by the
company and all subsidiaries of the company (excluding revenues derived fram subsidiary
deposifory institetions), on a consoldated basis, from engaging in notivities that are financial in
nature or are incidental {0 a financial activity under subsection (k) of Section 4 of tie Bunk
Holding Company Act of 1956 (12 U.S.C. 1843(K)) repressnt at Ieast 85 percent of the
copsolidated annual pross revenues of the company.

Article V
Miscellaneous

51  Termination. This Agreement may be terminated at any time prior to the Closing;:
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the 30™ calendar day following the Signing Date; provided, hawever, that in the event the
Closing has not accarred by such 30™ calendar day, fhe parties will consuli in gaod faifh to
dstermine whether to extend the term of this Agreement, it being understond that the parties shali
be required to consult only until the fifih day after such 30™ calendar day and not be nader any
obligation to extend the term of this Agreemeant thereafier; provided, firther, that the right to
fenminate this Agreement under this Section 5.1(a) shall not be available to any party whose
breach of any representation or warranty or failure to perform any obligation under this
Agreement shall have cawsed or resulted in the fajlure of the Closing to oceur on or priot to such
date; or

(b} - by either the Investor or the Cormpany in the event that any Governmental Entity
shall have issued an order, decree or ruling or taken any other action restraining, enjoining or
otherwise prohibiting the transactions conteraplated by this Agreement and such order, decree,
roling or other action shall have becorne final and nonappealahle; or

(¢} by the mutnal written consent of the Investor and the Company.

In the event of termination of this Agreement as provided in this Section 5,1, this Agreement
shall forthwith become void and there shall be no Hability on the part of either party hereto
excepi that nothing herein shall relieve either party from liability for any breach of this
Agrasment.

. 52 Survival of Represeniations and Warranties. All covenants and agreements, other
than thoss which by their terms apply in whole or in part after the Closing, shall tertuinate as of

the Closing. The representations and warranties of the Company made herein or in any
cettificates delivered in connection with the Closing shall survive the Closing without Timitation.

53  Amendment. No amendment of any provision of this Agreement will be effective
unless made in writing and sigred by an officer or a duly authorized representative of each party;
provided that the Investor may unilaterally amend any provision of this Agrecment to the extent
requited to comply with any changes after the Signing Date in applicable federal statutes. No
failure or delay by eny party in exercising any right, power or privilege hereundsr shall operate
as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further
exercise of any other right, power or privilege, The righis and remedies herein provided shall be
cumulative of any rights or remedies provided by law.

5.4  Waiver of Conditians, The conditions to sach party’s obligation to consummate
the Purchage are for the sole benefit of such party and may be waived by such party in whole or
in part fo the extent permitted by applicable law. No waiver will be effective ynless it isina
wiiting signed by a dnly authorized officer of the waiving party that makes express reference to
the provision or provisions subject to such waiver,

5.5  Goverping Yaw: Submisgion to Jurisdiction. Ete. This Agreement will be
governed by and cousirued in accordance with the federal law of the United States if and to
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New York applicable to coniracts made and to be performed entirely within such Stafe.

Each of the parties bereto agrees (a) to submit to the exclugive jurisdiction and venue of the
United States District Court for the District of Columbin smd the United States Court of
Federal Claims for any and all elvil actions, suits or proceedings arising out of or relating
to this Agreement or the Warrant or the transactions contemaplated hexeby or fhereby, and
{(p) that notice may be served upon (i) the Company at the address and in the manuer set
forth for notices ta the Company in Secéion 5.6 and (i) the Investor in accordance with
fedcral lJaw. To the extent permitted by applicable Iaw, each of the parties hercto hexeby
unconditionally waives trial by jury in any civil legal action or procecding refating to this
Agreement or the Warrant o the transactions contemplated hereby or thereby.

5.6  Notices. Any notice, request, instrustion or other document to be given hereunder
by any party to the other will b in writing and will be dsemed 10 have been duly given () on the
date of delivery if delivered personally, or by facsimile, upon confirmation of receipt, or (b) on
the second husinass day following the date of dispetch if delivered by a recognized next day
courier service. All notices to the Company shall be delivered as set farth in Schedule A, or
pursnant to such other instraction as may be designated in writing by he Contpany to the
Investor. All nofices to the Investor shall be delivered as sct forth below, or pursuant to such
other inshctions as may be designated in writing by the Investor to the Company.

If to the Invesior:

United States Department of the Treasury

1500 Pennsylvania Avenue, NW, Room 2312

‘Washington, D.C. 20220

Attention: Assistant General Counsel (Banking and Finance)
Facsimile; (202} §22-1974

57  Definitions

(@  When areference is made in this Agreement o « subsidiary of a person, the term
“subsidtary” means any corporation, partnership, joint venture, limited lability company or other
entity (%) of which such person or a subsidiary of such person is a general partner or (y) of which
a majoeity of the voting securities or other voting interests, or a2 majority of the securities or other
interests of which having by their terms ordinaty voting power 1o elect a majority of the beard of
directors or persons pezforming simitar fanctions with respect o such entity, is directly or
indirectly owned by such person and/or ong or more subsidiaries thereof.

()  The term “Affiliate” means, with respect to any person, any person directly or
indirectly controlling, controlled by or under common control with, such other person. Far
purposes of this definition, “controf’ (including, wifh correlative meanings, the termas “controlled
by and “urder common control with”) when used with respect to any person, means the
possession, directly or indirectly, of the power to cause the direction of management and/or
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othervrise,

(©)  Theterms “}mwiedge of the Company” ot “Company 's knowladge” mean the
asctual knowledge afier reasonable and due inquiry of the “offfcers” (as such term is defined in
Rule 3b-2 under the Exchange Act, but excluding eny Vice President or Secretary) of the

Company.
5.8 Assignment Neither this Agreement nor any right, remedy, oblgation nor

' Hability atising hereunder or by reason hereof shall be assignable by eny party hereto withoul the

prior written consent of the other party, and any attempt to assign any right, remedy, obligation
or liability hereunder without such consent shall be void, except (2) an assignment, in the case of
& merger, consolidation, statutory share exchange or similar transaction that requires the appraval
of the Company’s stockholders (a “Business Combination™) where snch party is not the surviving
entity, ot a sale of substantially all of its assets, to the entity which is the surviver of such
Business Combination or the purchaser in such sale and (b) as provided in Sections 3.5 and 4.5,

5.9  Severahility. If any provision of this Agreement or the Warrant, or the application
thereof to arny pergon or ¢ircumstance, is determined by a court of corpetent jurisdiction o be
invalid, void or unenforceabls, the remaining provisions hereof, or the application of such
provision to persons or eircumstances other than those as to which it has been held invalid or
unenforceable, will remain in full force and effect and shall in no way be affected, impaired or
invalideted thereby, so long as the economic or legal substauce of the fransactions contemplated
hereby 6 not affected in any manner materially adverse to any party. Upon such determination,
the parties shall negotiate in good faith in an effort to agree upon & suitable and equitable
substitute provision to effect the odginal intent of the parties,

510 No Third Party Beneficiaries. Nothing contained in this Agreement, expressed or
implied, is futended to confer upon any person or entity other than the Company and the Investor
any benefit, right or remedies, except that the provisions of Section 4.5 shall inure to the benefit
of the persons referred to in that Section,

35-

D533 1. O002-1 0033102, 260084 7.9



FORM OF CERTIFICATE OF DESIGNATIONS FOR PREFERRED STOCK

[SEE ATTACHED]

03533]-0602-10003-N Y02 26008475




FORM OF [CERTIFICATE OF DESIGNATIONS]
OF

'FIXED RATE NON-CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES [o]
OF
[*]

[Fusert name of Issuer], a [corporation/bank/banking association] organized and existing
imder the laws of the [Insert jurisdiction of organization] (the “[ssuer™), in accordance with the
provisions of Section[s] [#] of the [Znsert applicable starute] thereof, does herchy certify:

The board of directors of the Issuer (the “Board of Directors™) or an applicable committee
of the Board of Directors, in accordance with the [|certificate of incorporation/articles of
association] and bylaws] of the Issuer and epplicable law, adopted the following resolution on
[#] creating a series of [#] shares of Preferred Stock of the Issuer designated as “Fixed Rate

Non-Cumnlative Perpetua) Preferred Stock, Series [»]".

- RESOLYED, that pursuant te the provisions of the [[eertificate of incorporation/articles
of association] and the bylaws] of the Jssuer and applicable law, & series of Preferred Stock, par
value §{®] per share, of the Issuer be and hereby is created, and that the designation and number
of shares of such series, and the voting and other powers, preferences and relafive, participating,
optional or other rights, and the qualifications, limitations and resirictions thereof, of the shares
of such series, are as follows:

Part 1. Designation and Number of Shares. There is hereby created out of the authotized
and unissucd shares of preferred stock of the Issuer a series of preferred stock designated as the
“Fixed Ratz Non-Cumulative Perpetual Preferred Stock, Series [#]” (the “Designated Preferred
Stock™). The authorized number of shares of Designated Preferred Stock shall be [e].

Part 2. Standard Provisions. The Standard Provisions contained in Schedule A. attached
hercio are incorporated herein by reference in thefr entirety and shall be deemed to be & part of
this [Certificate of Designations] to the same extent as if such provisions had been set forth in
full herein. '

Part. 3, Definitions. The following terms are used in this [Certificate of Designations]
{including the Standard Provisions in Schedule A hereto) as defined below:

(8)  “Common Stock” means the common stock, par value $]e] per share, of the
Issuer.

(o)  “Dividend Payment Date” means February 15, May 15, Angust 15 and November
15 of cach year.
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Stock] and any other class or series of stock of the Issuer the terms of which expressly provide
that it rexks junior to Designated Preferred Stock as to dividend rights and/or as to rights on
liquidation, dissolution or winding up of the Issuer. .

{d)  “Liguidation Amount” means $[1,000]" per share of Designated Preferred Stock,

(&)  “Minimum Amount” means $[Tusert § amount equal tn 25% of fhe apgregate
value of the Designared Preferred Stock issued on the Original Issite Date].

il “Parity Stock® means eny class or series of stock of the Issuer (other than
Designated Preferred Stock) the terms of which do not expressly provide that such class or series
will rank senior or junior to Designated Preferred Stock as to dividend rights and/or as to rights
on lignidation, dissolution or winding up of the Issver (in each case without regard to whether
dividends accrue cumulatively or non-cumulatively), ‘Without limiting the foregoing, Parity
Stock shall include the Issuer’s [Insert filefs) of existing classes ov sevies of Parity Stock].

(¢}  “Signing Datc™ means [Insert date of applicable securities prurchase agreement].

Part. 4, Certain Voting Matters. [Te be inserted if the Charter provides for voting in
propovtion to Squidation preferences: Whether the vote or consent of the holders of a piurality,
majority or other portion of the shares of Designated Preferred Stock and any Voting Parity
Stock has been cast or given on any matter on which the holders of shares of Designated
Preferred Stock are entitled to vote shall be determined by the Issuer by reference to the specified
liquidation amonnt of the shares voted or covered by the consent as if the Lssuer were lquidated
on the record date for such vote or consent, if any, or, in the absence of a record date, on the date
for such vote or consent. For purposes of determining the voting rights of the holders of
Designated Preferred Stock under Section 7 of the Standard Provisions forming part of this
[Certificate of Designationsl, each holder will be entitled fo one vote for each $1,000 of
liquidation preference to which such holder®s shares are entitled.] [To be inserted if the Charter
does nof pravide for voting in proportion te quldation preferences: Holders of shares of
Designated Preferred Stock will be entitled to one vote for each such share on any matter on
which holders of Designated Preferred Stock are entitled to vote, including any action by written
consent.] .

[Remainder of Page Inientionally Lefi Blank]

UIf Tssuer desires fo issue shares with o highet dollar amount liquidation prefarence, liguidation preference
refercnoes will be modified accordingly, Tn such case (in aceardance with Scetlon 4.6 of the Securities
Purchese Agreement), the issuer will be required to enter into a deposit apreemcnt,
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<= DWITNESS WHEREOF, [fusext name.of Issuer) s capsed {his (Gerifigateor ™~ = -

Designations] to be signed by [e], its [#], this [] day of [].

[Insert napo of Issuer)

By:
Name:
Title;
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8T, ARD PROVISION

Section 1, General Matiers, Bach share of Designated Preferred Stock shall be 1dentical
in all respects to every other share of Designated Preferred Stock. The Designated Preferred
Stock shall be perpetnal, subject to the provisions of Section 3 of these Standard Provisions that
form a part of the Certificate of Designations, The Desigrated Preferred Stock shall rank equally
with Parity Stock and shall rank senior 1o Junior Stock with respect to the payment of dividends
and the distribution of assets in the event of any dissolution, liquidation or winding up of the

Tssuear,

Section 2. Standard Definitions. As used herein with respect to Designated Preferred
Stocle

{a)  “Acqguiror,” in any Holding Company Transaction, means the surviving or
resulting entity or its ultimate parent in the case of a merger or consolidation or the transferes in

the case of a sale, Jease or other trangfer in one transaction or & series of related transactions of
all or substantially all of the consolidated assets of the Issuer and its subsidiaries, iaken as a

whole.

(&)  “Applicable Dividend Rate” means (f) during the period from the Original Issue
Date 1o, but excluding, the first day of the first Dividend Period commencing on or after the fifih
anniversary of the Original Issue Date, 5% per annum and (if) from and after the first day of the
first Dividend Perlod commencing on or after the fifth anniversary of the Original Issue Date,

0% per annum,

)  “Anpropriate Federal Banking Agency” means the “appropriate Federal banking
agency” with respect to the Issuer as defined in Section 3(g) of the Federal Deposit Insurance
Act (12 U.S.C. Scction 1813(q)), or any successor provision,

{6y  “Bank Holding Company” means a corapany registered as such with fhe Board of
Governors of the Rederal Reserve System pursuant to 12 11,8.C. §1842 and the regulations of the

Board of Governors of the Federal Reserve System thercunder.

: (&  “Business Combination” means a merget, consclidation, statutory share exchangs
or similar fransaction that tequires the approval of the Issuer’s stockholders,

&  “Business Day” means any day except Sanrday, Sunday and any day on which
banking institutions in the State of New York generally are authorized or required by law or
other governmental actions to clase.

(8) “Bylaws” means the bylaws of the Issuer, as they may be amended from time to
fime,

(h)  “Certificaic of Designations” means the Certificate of Designations or comparable
instrument relating to the Designated Preferred Stock, of which these Standard Provisions form a

part, as it may be amwended from time to time.
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efi)en - .“Charter® means the Issuer’s cettificate or articles of ncorporation, articlesef
association, or similar organizational document.

()  *“Dividend Period” has the meaning sct forth in Section 3(a).

k) “Dividend Record Date™ has the meaning set forth in Section 3(a).
)] “Holding Company Preferred Stock™ has the meaning set forth in Section 7{c)(iv).

(m)  “Holding Company Transactjon™ means the occurrence of {a) atty transaction
(including, without limifation, any acquisifion, merger or consolidation) the result of which is
that a “persan” or “group” within the meaning of Section 13(d) of the Securities Exchange Actof
1934, as amended, (i) becomes the direct or indirect ultimate “beneficial owner,"” as defined in
Rule 15d-3 under that Act, of common equity of the Issuer representing more than 50% of the
voiing power of the outstanding Cotmmon Stock or (i) is otherwise required to consolidate the
Issuer for purposes of generally accepted accounting principles in the United States, or (b) any
consolidation or merger of the Issuer or similar transaction or any sale, lease or other fransfer in
one transaction or a serics of related transactions of all or substantially all of the consolidated
assets of the Issuer and its subsidiaries, taken as a whole, to any Person other than one of the
Issuer’s subsidiaries; provided that, in the case of either clause (a) or (b), the Issuer or the
Acguiror is or becomes a Bank Holding Compasny ot Savings and Loan Helding Company,

(n)  “Liguidation Preference™ has the meaning set forth in Scction 4{g).

{0)  “Original Issue Date” means the date on which shares of Designated Preferred
Stock are first issued. -

{p}  “Person” means a legal person, including any individual, corporation, estate,
partnership, joint venture, association, joint-stock company, limited liability company or trust.

()  “Preferred Diretor” hias the meaning set forth in Section 7(b).

(n°  “Preferred Stock™ means any and all series of preferred stock of the Issver,
including the Designated Preferred Stock.

(s)  “Qualified Equity Offering® means the sale and issuance for cash by the Issuer to
persons other than the Issuer or any of its subsidiaries after the Original Issue Date of shares of
perpetual Preferred Stock, Common Stock or any combination of such stock, that, in cach case,
qualify as and may be included in Tier 1 capital of the Tssuer at the time of issuance nnder the
applicable risk-based capital guidelines of the Issuer's Appropriate Federal Banking Agency
(other than any such sales and issuances made pursuant to agrecments or arrangements entered

“into, or pursuant to financing plans which were publicly annouriced, on or prior to Novembet 17,

2008).

{f)  “Savings and Loan Holding Company” means a company registered as such with
the Office of Thrift Supervision pursuant to 12 U.5.C, §1467(a) and the regulations of the Office
of Thrift Supervision promulgated {hereunder.

A2
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e fif)-o o Sfandard Provisions” mean fhese, Standard Provisions 1at form a part of the
Certificate of Designations relating to the Designated Preferred Stock.”

(v)  “Successor Preferred Stock” has the meaning set forth in Section 5{a),

(w)  “Voting Parity Siock” means, with regard to any matter as to which the holders of
Desiguated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b) of these
Standard Provisions that form e part of the Certificate of Designations, any and all series of
Parity Stock upon which Tike voting rights have been conferred and are exercisable with respect
to such matter,

Section 3. Dividends.

(@  Rate Holders of Designated Preferred Stock shall be entitled to receive, on sach
share of Designated Preferred Stock if, as and when declared by the Board of Directors or any
duly authorized commities of the Board of Directors, but only oul of assets legally available
therefor, non-cumulative cash dividends with respect to cach Dividend Period (as defined below)
at a rate per apaum equal to the Applicable Dividend Rate on the Liquidation Amount per share
of Designated Prefesred Stock, and no more, payable quarterly in arrears on each Dividend
I'ayment Date, commencing with the first such Dividend Payment Dade to ocour at least 20
calendar days after the Original Issue Date. In the event that any Dividend Payment Date would
otherwise fall on a day that is not a Business Day, the dividend payment duc on that date will be
postponed 10 the next day that is a Business Day and no additional dividends will acorueasa
result of that postponement. The peried from and inchiding any Dividend Payment Date to, but
excluding, the next Dividend Peyment Date is a “Dividend Period”, provided that the initial
Dividend Period shall be the period from and including the Original [ssue Dete to, but excluding,
the next Dividend Payment Date.

Dividends that are payable on Designated Preferred Stock in respect of any Dividend
Period shall be computed on the basis of a 360-day year consisting of twelve 30-day months, The
amount of dividends payable on Designated Preferred Stock on any date prior to the end of 2
Dividend Pericod, and for the initial Dividend Period, shall bs computed on the basis of a 360-day
year consisting of twelve 30-day months, and aciual days elapsed over a 30-day month,

Dividends that are payable on Designated Preferred Stock on any Dividend Payment Date
will be paysble 10 holders of record of Designated Preferred Stock as they appear on the stock
registor of the Issuer on the applicable record date, which shall be the 15th calendar day
immediately preceding such Dividend Payment Date or such other record date fixed by the
Board of Direclors or any duly anthorized committee of the Board of Directors thet is not more
than 60 nor less than 10 days prior to such Dividend Payment Date (each, a “Dividend Record
Date™). Any such day that is a Dividend Record Date shall be 2 Dividend Record Date whether
or not such day is a Business Day,

Holders of Desipnated Prefetred Stock shall not be entitled to any dividends, whether
payable in cash, securities or other property, other than dividends (if any) declared and payable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of
the Cettificate of Designations),
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non-cumulative. I the Board of Directors or any duly authorized committee: of the Board of
Directors does not declare o dividend on the Desiptiated Predferred Stock i respect of any
Dividend Period, the holders of Designated Preferred Stock shall have no right to receive any
dividend for such Dividend Period, and the Issuer shall have no obligation to pay a dividend for
such Dividend Petiod, wlether or not dividends are declared for any subsequent Dividend Petiod
with respect to the Designated Preferred Stock.

(c)  Prionty of Dividends. So long as any sharc of Designated Preferred Stock
remains outstending, no dividend or distribution shall be declared or paid on the Common Stock
or any other shares of Tunior Stock (other than dividends payable solely in shares of Conunon
Stock) or Parity Stock, subject to the immediately following paragraph in the case of Parity
Stock, and no Common Stock, Junior Stock or Parity Stack shall be, directly or indirectly,
purchesed, redesmed or otherwise acquired for consideration by the Issuer or any of its
subsidiaries unless full dividends on all outstanding shares of Designated Preferred Stock for the
most recently completed Dividend Period have been or are contemporanecusly declared and paid
{or have been declared and a sum sufficient for the payment thereof has been set aside for the
benefit of the holders of shares of Designated Preferred Stock on the applicable record date),
The foregoing limitation shall nof apply to (i) redemptions, purchases or other acquisitions of
shares of Common Stock or other Junior Stock in commection with the administration of any
employee benefit plan in the ordinary conrse of business and consistent with past practice; (if)
the acquisition by the Issuer or any of its subsidiaries of record ownership in Junior Stock or
Parity Stock for the beneficial ownership of any other persons {other than the Issuer or any of its
subsidiaries), including as trustees or custodians; and (jif) the exchange or conversion of Junior
Stock for or into other Junior Stock or of Parity Stock for or into other Parity Stock (with the
same or lesser apgregate liguidation amount) or Junior Stock, in each case, solely io the extent
required pursuani to binding contractual agreements entered into prior to the Signing Date or any
subsequent agreement for the accelerated exercise, settlement or exchange thereof for Common
Stock.

When dividends arc not paid (or declared and a som sufficient for payment thercof set
aside for the benefit of the holders thereof on the applicable record date) on any Dividend
Payment Date (o1, in the case of Parity Stock having dividend payment dates diffetent from the
Dividend Payment Dates, on a dividend payment date falling within 2 Dividend Period related to
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Designated Preferred Stock and all such Parity Stock and
payable on such Dividend Payment Date (or, in the case of Parity Stock having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling
within the Dividend Period related to snch Dividend Payment Date) shall be declered pro raia so
that the respective amounts of such dividends shall bear the same raticrto each other as all
acorued but impaid dividends per share on the Designated Preferrad Stock and all Parily Stock
payabie on such Dividend Payment Date (or, in the case of Parity. Stock having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling
within the Dividend Period related to such Dividend Payment Date) (subject to their having been
declared by the Board of Directors or a duly authorized committer of the Board of Directors out
of legally avajlable funds and including, in the case of Parity Stock that bears comulative
dividends, all accrued but unpaid dividends) bear to each other. Ifthe Board of Directors or a
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- duly-authesized-cammisies of the-Board-of Direotors.determines ot to pay. any dividend or a fall, _

dividend on a Dividend Payment Date, the Issuer will provide written notice to the holders of
Designated Prefarred Stock priot to such Dividend Payment Date,

Subject to the foregoing, and not otherwise, such dividends {payable in cash, securitics or
other property’ as may be determined by the Board of Dirsctors or any duly avthorized
committee of the Board of Directors may be declared and paid on any secnrities, including
Common Stock and other Junior Stock, from time to time out of any fomds legally available for
such payment, and holders of Designated Preferred Stock shaH not be entitled to participate in
any such dividends.

Section 4, Liguidation Rights,

{8)  Voluntary or Inyolun iguidation. In the event of any liquidation, dissolution
or winding up of the affairs of the Isquer, whether voluntary or involuntary, holders of
Designated Preferred Stock shall be entitled to receive for cach share of Designated Preferred
Stock, out of the assets of the Issuer or proceeds thereof (whether capital or surplus) available for
distribution 1o stockholders of the Issuer, subjeet to the rights of any creditors of the Issuer,
before any distribution of such assets or proceeds is made to or set aside for the holders of
Common Stock and any other stock of the Issuer ranking jonior fo Designated Preferred Stock as
to such distribution, payment in full in an amount equal to the sum of (i) the Liquidation Amount
pet share and (if) the amount of any declared and unpaid dividends on each such share (such
amounts collectively, the “Liquidation Preference™).

(b)  Partial Payment. If in any distribution described in Scction 4(a) above the assets
of the Tssuer or proceeds thereof are not sufficient to pay in full the amounts payable with respect
to all outstanding shares of Designated Preferred Stock and the corrssponding amounts payable
with respect of any other stock of the Issuer ranking equally with Degignated Proferred Stock as
1o such distribution, holders of Designated Preferred Stock and the holders of such other stock
shall share ratably in any such distribution in proportion to the full respective distributions to
which they are entitled.

{t)  Residual Distributions. If the Liquidation Preference has been paid in full to all
holders of Designated Preferred Stock and the corresponding amounts payable with respect of
any other stock of the Tssuer ranking equally with Designated Preferred Stock as to such
distribution has been paid in full, the holders of other stock of the Issver shall be entitled to
receive all remaining assets of the Issuer {or preceeds thereof) according to their respecuvc rights
and preferences.,

{d Merger, Cousolidation and Sale of Assets Not Liguidation. For purposes of this

Section 4, the merger or consolidation of the Issver with any other corporation or other entity,
including & merger or consolidation in which the holders of Designated Preferred Stock receive
cash, securities or other property for their shares, or the sale, lease or exchange (for cash,
securities or other property) of all or substantially all of the assets of the Issver, shall not
constitute a liquidation, dissolution or winding up of the Issuer.

Section 5. Redemption,

A-§
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v oo - Optionel Redemyption. Bxoept as provided below, the Designated Brefbred Siook 7~ -

may not be redsemed prior to the first Dividend Payment Date falling on or after the third
anniversary of the Original Issue Date. On or after the fivst Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federal Banking Agency, may redeem, in whole or in patt, at zmy
time and from time to time, out of funds legally available therefor, the shares of Designated
Preferred Stock at the time outstanding, upon notice given as provided in Section 5(¢) below, ata
redemption price equal to the sum of (i) the Liquidation Amount per share and (ii) except as
otherwise provided helow, the amount equal to any declared and unpaid dividends plus any
dividends accrued but unpaid for the then current Dividend Period at the rate sef forth in Section
3(a) to, but excluding, the date fixed for redemption (regardless of whether any dividends are
actally declared for that Dividend Period).

Notwithstanding the foregoing, prior to the first Dividend Payment Date fafling on or
after the third anniversary of the Original Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federal Banking Agency, may redeem, in whele or in part, af any
time and trom time to time, the shares of Designated Preferred Stock at the time outstanding,
upon notice given as provided in Section 5(c) below, at a redemption price equal to the sum of (f)
the Liquidation Amount. per share and (ii) except as otherwise provided below, an amonnt equal
1o any declared end unpaid dividends plus any dividends acerued but unpaid for the then current
Dividend Period at the rete set forth in Scetion 3(a) w0, but excluding, the date fixed for
redenption (regardless of whether any dividends are actually declared for that Dividend Period);
provided that (%) the Issuer (or any successor by Business Combination) has received aggregate
gross proceeds of not less than the Minimum Amount (plus the “Minimum Anrount” as defined
in the relevant certificate of designations for each other ocutstanding series of preferred stock of
such successor that was originally issued to the United States Department of the Treasury (the
“Successor Preferred Stock™) in connection with the Troubled Asset Relief Program Capital
Purchase Program) from one or more Qualified Equity Offerings (including Qualificd Equity
Offerings of such successor), and (v) the aggregate redemption price of the Designated Preferred
Stock {and any Successor Preferred Stock) redeemed pursnant to this paragraph may not exceed
the aggregate net cash proceeds received by the Issuer {or any successor by Business
Combination) from such Qualified Equity Offerings (including Qualified Equity Offerings of
such successor),

The redemption price for any shares of Designated Preferred Stock shall be payable on
the redemption date to the holder of such shares against surrender of the certificate(s) evidencing
such shares to the Issuer or its agent. Any declared but unpaid dividends for the then current
Dividend Period payable on a redemption date that oceurs subsegnent io the Dividend Record
Date for a Dividend Period shall not be paid to the holder entitled to recsive the redemption price
on the redemption date, but rather shall be paid to the holder of record of the redeemed shares on
such Dividend Record Date relating to the Dividend Payment Date as provided in Section 3
ahove.

()  No Sjnking Fund. The Designated Preferred Stock will not he subject fo any
mandatory redemption, sinking fund or other similar provisions. Holders of Designated Preferred
Btock will have no right to require redemption or repurchase of any shares of Designated
Preferred Stoelc
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Preferred Stock shall be given by first class mail, postage prepaid, addressed to the holders of T

- Neatice-of Redemption. Notice.of every. redemption of shares of Designated

record of the shares 1o be redeemed at their respective last addresses appearing on the books of
the Issuer, Such mailing shall be at least 30 days and not more than 60 days before the daie fixed
for redemption. Any notice mailed as provided in this Subsection shall ba conclusively presumed
{o have been duly given, whether or not the holder ressives such notice, but failure duly to give
such notice by mail, or any defect in such notice or in the mailing thereof] to any holder of shares
of Designated Preferred Stock designated for redemption shall not affect the validity of the
proceedings for the redemption of any other shares of Designated Preferred Stock,
Notwithstanding the foregoing, if shares of Designated Preferred Stock are issued in book-entry
form through The Depository Trust Company or any other similar facility, notice of redemption
may be given to the holders of Designated Preferted Stock at such time and in any manner
permitied by such facility. Each notice of redemption given to a holder shall state: {1) the
redemption date; (2) the nomber of shares of Designated Preferred Stock to be redeemed and, if
less than all the shares held by snch hiolder are to be redeemed, the number of such shares 1o be
redeemed from such holder; (3) the redemption price; and (4) the place or places where
eestificates for such shares are to be surrendered for payment of the redemption ptice.

{dy Parial Redemption. In case of any redemption of part of the shares of Designated
Preferred Stock at the time onistanding, the shares to be redeemed shall be selected either pro

" rata or in such other manner 2s the Board of Directors or a duly authorized committee thereof

may deterraine to be fair and equitable. Subject to the provisions hereof, the Board of Directors
or a duly authorized committee thereof shall have full power and authority to prescribe the terms
and canditions upen which shates of Designated Preferred Stock shall be redeemed from time to
time, If fower than all the shares represenied by any certificate are redeemed, a new certificate
shall be issued representing the unredeemed shares without charge to the holder thereof.

(&)  Effectiveness of Redemption, If natice of redemption has been duly given and if
on or before the redemption date specified in the notice all funds necessary for the redemption
have been deposited by the Tssuer, in frust for the pro rafe benefit of the holders of the shares
called for redemption, with a bank or trust company doing business.in the Borough of
Manhattan, The City of New York, and having a capital and surplus of at least $500 million and
selected hy the Board of Direciors, s0 as fo be and continue to be available sulely therefot, then,
notwithstanding that any certificate for any share so calied for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on
all shares so called for redempition, all shares so called for redemption shall no longer be deemed
outstanding and all rights with respect to such shares shall forthwith on such redemption date
cease and terminate, sxcept only the right of the holders thereof to teceive the amount payable on
such redemption from such bank or trust company, without interest. Any funds unclaimed at the
end of three years from the redemption date shall, to the extent permitted by law, be released to
the Issuer, after which time the holders of the shares so called for redemption shall lock only to
the Issuer for payment of the redemption price of such shares,

()  Stetus of Redeemed Shares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwise acquired by the Issuer shall revest to authorized but wnissued
shares of Preferred Stock (provided that any such cancelled shares of Designated Preferred Stock
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Stock).

Section 6. Convergion. Holders of Designated Preferred Stock shares shell have no right
fo exchange or convert such shares into any other securities,

Section 7, Voting Riphts,

{8)  General. The holders of Designated Preferred Stock shall not have any voting
rights except as set forth below or as otherwise from titne to time required by law.

{by  Preferred Stock Directors. Whenever, at any time or times, dividends payable on
the shates of Designated Preferred Stock have not been paid for an aggrepate of six quarterly
Dividend Periods or more, whether or not consecutive, the authorized mymber of directors of the
Issuer shall sutomatically be increased by two and the holders of the Desighated Preferred Stock
shall have the right, with holders of shares of any one or more other classes or series of Voting
Parity Stock outstanding at the time, voting togethier as 2 class, to elect two directors (hereinafier
the “Prefetred Directors” and each a “Prefisrred Director ') to fill such newly created
directorships at the Issuer’s next annual meeting of stockholders (or at a special meating called
for that purpase prior to such next annval meeting) and at each subsequent annual meeting of
stackholders until full dividends have been paid on the Designated Preferved Stock for at least
four consecutive Dividend Periods, at which time such right shall terminate with respect fo the
Designated Preferred Stock, except as herein or by law expressly provided, subject to revesting
in the event of sach and every subsequent default of the character above mentioned; provided
that it shall be a qualification for election for any Preferred Director that the election of such
Preferred Divector shall not cavse the Issuer to violate any corporate governance requirements of
any securities exchange or other trading facility on which securities of the Issuer may then be
listed or fraded that Jisted or traded companies must have a majority of independent directors,
Upon any termination of the right of the holders of shares of Designated Preferred Stock and
Voting Parity Stock a5 a class to voie for directors as provided above, the Preferred Directors
shall cease to be qualified as directors, the teym of office of all Preferred Direetors then in office
shall terminate immediately and the anthorized number of directers shall be reduced by the
ripmber of Preferred Directors elected pursuant hereto. Any Preferred Director may be removed
at any time, with or without cause, and any vacancy created thereby may be filled, only by the
affirmative vote of the holders a majority of the shares of Designated Freferred Stock at the time
outstanding voting separately as a class together with the holders of shares of Voting Parity
Stock, to the extent the voting rights of such holders desoribed above are then exercisable. Ifthe
office of any Preferred Director becomes vacant for any reason other than removal from office as
aforesaid, the remaining Preferred Director may choose a suecessor who shall hald office for the
unexpired ferm in respect of which such vacancy occurred.

(¢}  Class Voting Rights as to Particular Matters, So long as any shates of Designated

Preferred Stock are outstanding, in addition to any other vote or consent of stockholders required
by law or by the Charter, the vote or consent of the holders of at least 66 2/3% of the shares of
Designated Prefeired Stock at the time outstanding, voting as a separate class, given in person or
by proxy, either in writing without a meeting or by vote at any meeting called for the purpose,
shall be necessary for effecting or validating:
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@ - Anthesization of Senior Stock. Any amendment or. B
Certificate of Designations for the Designated Preferred Stock or the Charter to authorize
or create or increase the authorized amount of, or any issuance of, any sheres of, or any
securities convertible nto or exchangeable or exercisable for shares of, any class or series
of capital stock of the Issuer ranking senior to Designated Preferred Stock with respect 1o
either or both the payment of dividends and/or the distribution of assets on any
liguidation, dissolution or winding up of the Issuar;

(i) Amendment of Designated Preferred Stock. Any amendment, alteration
or repeal of any provision of the Certificate of Designations for the Designated Preferred
Stock or the Charter (including, unless ne vote on such merger or consclidation is
required by Section 7(c)(iit) below, any amendment, alteration or repeal by means of a
merger, consolidation or otherwise) so as to adversely affect the rights, preferences,
privilepes or voting powers of the Designated Preferred Stoclg

(iiiy Share Exchanges, Reglassifications, Merpers and Consolidations. Subject
to Section 7(c)(iv) below, any consummetion of & binding share exchange or
reclassification involving the Designated Preferred Stock, or of a merger or consolidation
of the Tssuer with another corporation or other entity, unless in each cass (x) the shares of
Designated Preferred Stock remain putsfanding or, in the case of any such merger or
consolidation with respect to which the Issver is not the surviving or resulting entity, are
converted into or exchanged for preference securities of the surviving or resuliing entity
or its ultimate parent, and (y) such shares remaining outstanding or such preference
securities, as the case may be, have such rights, preferences, privileges and voting
powers, and dmitations and restrictions thereof, taken as a whole, as are not materially
less favorable to the holders thereof than the rights, preferences, privileges and voting
powers, and limjtations and restrictions thereof, of Designated Preferred Stock
immediately prior to such consummation, taken as a whole; or

(iv) Holding Company Transactions. Any consummation of a Holding
Company Transaction, wiless as a result of the Holding Company Transaction each share
of Designated Preferred Stock shall be converted into or exchanged for one share with an
equal liquidation preference of preference securities of the Issuer or the Acquiror (the
“Holding Company Preferred Stock™). Any such Holding Company Preferred Stock shall
entitle holders thereof to cumulative dividends from the date of issuance of such Holding
Company Preferred Stock at a rate per annum equal to the Applicable Dividend Rate on
the amount of liquidation preference of such stock, and shall have snch other rights,
preferences, privileges and veting powers, and limitations and restrictions thereof, taken
as 2 whole, as are not materially less favorable to the holders thereof than the rights,
preferences, privileges and voting powers, and limitations and restrictions thereof, of
Designated Preferred Stock immediately prior to such conversion or exchange, taken as a
whole;

provided, however, that for all purposes of this Section 7{c), any increase in the amount of the
anthorized Preferred Stock, including any increase in the authorized amount of Designated

" Preferred Stock necessary to satisfy preemptive or similar rights granted by the Issuer to other
persons prior to the Signing Date, or the ereation and issuance, or an increase in the authorized or

A0
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of Preferrad Stock, or any securities converiible into or exchangeable or exercisable for any other
series of Preferred Stock, ranking equally with and/or junior to Designated Preferred Stock with
respect to the payment of dividends (whether such dividends are cumulative or non-cumulative}
and the distribution of assets upon Kguidation, dissolution or winding up of the Issuer will not be
deemed to adversely affect the rights, preferences, privileges or voting powers, and shall not
require the affirmative vote or consent of, the holders of outstanding shares of the Desipnated
Preferred Stock.

(d)  Changes afier Provision for Redemption. No vote or consent of the holders of

Designated Preferred Stock shall be required pursuant fo Section 7(c) sbove if, at or prior to the
time when any such vote or consent would otherwise be required pursuant to such Section, all
outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
been called for redemption upon proper notice and sufficient funds shall bave been deposited in
trust for such redemption, in each case pursuant to Section 5 above.

{e)  Procedures for Voting and Consents, The rules and procedures for celling and
conducting any meeting of the holders of Designated Prefarred Siock {including, without
limitation, the fixing of a record date in connection therewith), the solicitation and use of proxies
af such a meeting, the obtaining of written consents and any other aspect or matter with regard to
such a meeting or such consents shall be governed by any rules of the Board of Directors or any
doly avthorized committec of the Board of Directors, in its discretion, may adopt from time to
time, which rules and procedures shall conform to the requiraments of the Chatter, the Bylaws,
and applicable law and the rules of any national securities exchange or other trading facility on
which Designated Preferred Stock is listed or traded at the time,

Section 8. Record Holders. To the fullest extent permitted by applicable Iaw, the Issuer
and the transfer agent for Designated Preferred Stock may deem and treat the record holder of
any sharc of Designated Preferred Stock as the irge and lawfol owner thereof for all purposes,
and neither the Issuer not such fransfer agent shall be affected by amy notice to the contrary.

Section 9, Notices. All notices ar communications in respect of Designated Preferred
Stock shall be sufficiently given if given in writing end delivered in parson or by first class mail,
postage prepaid, or if given in such ofher mamer as may be permitted in this Certificate of
Designations, in the Charter or Bylaws or by applicable lew. Notwithstanding the foregoing, if
shares of Designated Preferred Stock are issued in book-eniry form through The Depository
Trust Company or any similar facility, such notices may be given to 'the holders of Designated
Preferred Stock in any manner permitted by such facility.

Section 10, No Preemptive Rights. No share of Designated Preferred Stock shall have
any rights of preemption whatsoever as to any securities of the Issuer, or any warrants, rights or
options issued or granted with respect thereto, regardless of how such securities, or such
warranis, rights or options, may be designated, issued or granted.

Section 11, Replacement Certificates. The Issuer shé.ll replace any mutilated certificate at
the holder*s expense upon swirender of that certificate to the Issucr, The Issuer shall replace
certificales that become destroyed, stolen or lost af the holder’s expense upon delivery to the

A-10
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together with any indemmity that may be reasonably required by the Issuer,

Section 12, Other Rights. The shares of Designated Preferred Stock shall not have any
rights, preferences, privileges or voting powers or relative, participating, optional or other special
vights, or qualifications, limitations or restrictions thereof, other than as set forth hercin or in the

Charter or as provided by applicable law,

A-11
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FORM OF [CERTIFICATE OF DESIGINATIONS]
OF
FIXED RATE NON-CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES [e]
OF

[s]

[Insert name of Issuer, a [corporation/bank/banking association] organized and existing
under the laws of the [Iusert furisdiction af organization] (the “Issuer™), in accordance with the
provisicns of Section|s] [e] of the [Insert appBcable sigtnte] thereof, does hereby cerlify:

The board of directors of the Lssuer (the “Board of Directors™) or an applicable committee
of the Board of Directors, in accordance with the [[certificate of incorporation/articles of
assoctation] and hylaws] of the Issuer and applicable law, adopted the following resolution on
[®] creating a series of [@] shares of Preferred Stock of the Issuer designated as “Fixed Rate

Non-Cumulative Perpetual Preferred Stock, Series =]

RESOLVED, that pursnant fo the provisions of the [{certificate of incorporation/articles
of association] and the bylaws] of the Issuer and applicable law, a series of Preferred Stock, par
value $[e] per share, of the Issuer be and hereby is created, and that the designation and number

" of sheres of such series, and the voting and other powers, preferences and relative, participating,

optional or ofher rights, and the qualifications, limftations and restrictions thereof, of the shares
of sach series, arc as follows:

Part 1. Designation and Number of Shares. There is hereby ereated out of the authorized
and unissued shares of preferted stock of the Tssuer a series of preferred stock designated as the
“Pixed Rate Non-Cummulative Perpetual Preferred Stock, Series [¢]” {the “Designated Preferred
Stock™). The authorized number of shares of Designated Preferred Stock shall be [e].

Part2. Standard Provisions. The Standard Provisions contained in Schedule A atiached
hereto are incotporated herein by reference in their entirety and shall be deemed 10 be a part of
this [Certificate of Designations] to the same cxternt as if such provisions hed been set forth in
full herein.

Part, 3. Definitions, The following terms are used in this [Certiﬁc'ate of Designations]
(including the Standard Provisions in Schedule A hereto) as defined below:

(8) “Common Stock” means the common stock, par value $[»] per share, of the
Tssuer,

by “Dividend Payinent Date” means Febmary 15, May 15, August 15 and November
15 of each vear.
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memn e e e {G)-o. - Jumilor Stock” means.fhie. Common Stack, [nserd fifles of any existing Jwilor

Stock] and any other class or series of stock of the Issuet the terms of which expressly provide
that it ranks junior to Designated Preferred Stock as to dividend rights and/or as to rights on
liquidation, dissolation or winding up of the Issuer.

(d) “Liguidation Amount” means ${1,000]" per share of Designated Preferred Stock.

(e) “Mitimum Amount” means $[Iuscrt § amount egual to 25% of the aggregate
value of the Designated Preferred Stock Issned on the Original Issue Dare].

()  “Parity Stock™ means any class or series of stock of the Issuer (pther than
Designated Preferrad Siock) the torms of which do not expressly provide that such class or series
will rank senior or junior to Designated Preferred Stock as fo dividend rights and/or as to rights
on liguidation, dissolution or winding up of the Issuet (in each case without regard to whether
dividends acorue cumnlatively or non-cumulatively). Without imiting the foregoing, Parity
Stock shall include the Issuer’s UST Preferred Stock [and] [Tusert fitlers) of any other-classes ov
series of Parity Stock].

(g) “Sigping Date” means [Insert date of applicable securiries purchase agreement).

(h)  “UST Preferred Stock™ means the Issuer’s Fixed Ratz Non-Cumulative Perpetual
Preferred Stock, Series [»].

Part. 4. Certain Voting Matters. [To be inserted if the Charter provides for voting in
preportion to Byuidation preferences: Whether the voie or consent of the holders of a plurality,
majority or other portion of the shares of Designated Preferrad Stock and any Voiing Parity
Stock has been cast or given on any matter on which the holders of shares of Designated
Prefetred Stock are entitled to vote shall be determined by the Issuer by reference to the specified
liquidation amount of the shares voted or covered by the consent as if the Issuer were liquidated
on the record date for such vote or consent, if any, or, in the absence of a record date, on the dete
for such vote or consent. For purposes of determining the voting rights of the holders of
Designated Preferred Stock under Secfion 7 of the Standard Provisions forming part of this
[Certificate of Designations], each bolder will be entitled to one vote for each $1,000 of
liquidation preferentce to which such holdet’s shares are entitled.] [Te be inserted if the Charter
does not provide for voting in proporiion to iquidation preferences: Holders of shares of
Designated Preferred Stock will be entitled io one vote for each such share on amy matter on
which holders of Designated Preferred Stock are entitled to vote, including any action by writien
consent.]

[Remainder of Page Intentionally Left Blank)

! If Issuer desires to issuc sharcs with 2 higher dallar amount liguidation preference, liqu(dation preference
references will be modified accordingly. In such case (in accardamce with Section 4.6 of the Securities
Purchase Agreement), the issuer will be required to enter into o deposit agreement,
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Designations] to be signed by [#], its [e], this [e] day of Je].

[Insert name of Issuer)
By:
Name;
Title:
3
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STANDARD PROVISIONS

Section 1. General Matiers, Fach share of Designated Preferred Stock shall be identical
in all respects to every other share of Designated Preferred Stack. The Designated Preferred
Stock shall be perpetual, subject to the provisions of Section 5 of thesc Standard Provisions that
form a part of the Certificate of Designations. The Designated Preferred Stock shall rank equally
with Parity Stock and shall rank senior 1o Junior Stock with respect to the payment of dividends
and the distribution of assets in the event of any dissotution, liquidation or winding up of the
Issper, .

Section 2. Standard Definitions. As used herein with respect to Designated Preferred
Stock:

fa)  “Acquiror,”in any Holding Company Transaction, means the surviving or
resulting entity or its ultimate parent in the case of a merger or consolidation or the transferee in
the case of a sale, lease or other transfer in one transaction or a series of related transactions of
all or substantially all of the consolidated assets of the Issuer and its subsidiaries, taken esa
whole,

(®)  “Appropriate Federal Banking Apency” means the “appropriate Federal banking
agency” with respect to the Issuer as defined in Section 3(q) of the Federal Deposit Insurance
Act (12 U,8.C. Section 1813(qg)), or any successor provision,

()  “Bank Holding Company” mesns a company tegistered as such with the Board of
Govertiors of the Federal Reserve System pursuant to 12 11,8.C. §1842 and the regulations of the
Board of Governors of the Federal Reserve System thereundet,

{d) “Business Combination” means a merger, consolidation, statutory share excharige
or similar transaction that requires the approval of the Issuer’s stockholders,

(&)  “Business Day” means any day except Satrday, Sunday and any day on which
banking institutions n the State of New York generally are anthorized or required by law or
cther governmetsal actions to close,

@  “Bulaws” means the bylaws of the Issuer, a5 they may be amended from time to
time.

(g “Certificate of Designations™ means the Certificate of Designations or comparable
insirument relating to the Designated Preferred Stock, of which these Standard Provisions form a
part, as it may bs amended from time to time.

(b)  “Charter” means the Issuer’s ceriificate or articles of incorporation, articles of
association, or similar organizational doeument.

()  “Pividend Perind® has the meaning set forth in Section 3(a).

Al
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(k) “Holding Company Preferred Stock” has the meaning sei forth in Section 7(c)(iv).

) “Holding Company Transaction™ means the ccowrrence of (2) any transaction
(including, without limitation, any acquisition, merger or consolidation) the result of which is
that a “person™ or “group™ within the meaning of Section 13(d) of the Securitics Bxchange Act of
1934, as ainendcd, (i) becomes the direct or indirect vltimate “beneficial owner,” as defined in
Rule 13d-3 under that Act, of common equity of the Issuer representing more than 50% of the
voting power of the outstanding Commeon Stock or (ii) is otherwise required to consolidate the
Issuer for purposes of generally accepted acconnting principles in the United States, or (b) any
consolidation or merger of the Tssuer or similar fransaction or any sals, lease or ofher transfer in
one {ransaction or a series of related transactions of all or substantially all of the consolidated
assels of the Issuer and its subsidiaries, taken as a whole, to any Person other than one of the
‘Tssuer’s suhsidiaries; provided that, in the case of either clause () or (h), the Issuer or the
Agquiror is or becomes a Bank IJolding Company or Savings and Loan Holding Company.

{m) ‘“Liquidation Preference” hag the meaning set forth in Section 4(a).

(n)  “Original Issue Date” means the date on which shares of Designated Preferred
Stock arc first issred.

(0)  “Petson® means a legal person, including any individual, corporation, estate,
parmership, joint venture, association, joint-stock company, limited liability company or frust.

()  “Preferred Director” has the meaning sat forth in Section 7(b).

(7)  “Preferred Stock™ means any and all series of preferred stock of the Issuer,
including the Designated Preferred Stock,

()  “Qualified Bquity Offering” means the sale and issuance for cash by the Issuer to
persons other than the Issuer or any of its subsidiaries afier the Original Issue Date of shares of
perpetual Preferred Stock, Common Stock or any combination of such stock, that, in each case,
qualify as and may be included in Tier 1 capital of the Issuer at the time of issuance under the
applicable risk-based capital guidelines of the Issuer’s Appropriate Federal Banking Agency
(other than any such sales and issuances made pursnant to agreements or arrangements entered
into, or pursuant to financing plans which were publicly announced, on or prior to November 17,
2008).

(s} “Savings and Loan Holdige Company” means a company registered as such with
the Office of Thrift Supervision pursuant to 12 U.8.C, §1467(2) and the regulations of the Office

of Thrift Supervision promulgated thereunder.

()  “Standard Provisions” mean these Standard Provisions that form a part of the
Certificate of Designations relating to the Designated Preferred Stock.

(W)  “Specessor Preferred Stock™ has the meaning set forth in Seetion 5(a).

) A2
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() “Yloting-Parity Stock means, with regard to.any matter as to, which B holdes of

Designated Preferred Stock are entitled to vote as specified in Seetions 7(s) and 7(b) of these
Standard Provisions that form a part of the Certificate of Designations, any and all scries of
Parity Stock upon which like voting rights have heen conferred and are exercisable with respect
1o sich matter.

Section 3. Dividends.

(a)  Rate. Holders of Designated Preferred Stock shall be entitled 1o receive, on each
ghare of Designated Prefexred Stock if, as and when declared by the Board of Directors or any
duly authorized committee of the Board of Directors, but only out of assets legally availzble
therefor, non-cumulative cash dividends with respect to each Dividend Period (as defined below)
at a per annum rate of 9.0% on the Lignidation Amount per share of Designated Preferred Stock,
and no more, payable quarterly in arrears on each Dividend Payment Date, commencing with the
first such Dividend Payment Dafe to ocowr at least 20 calendar days afier the Original Issue Date,
In the event that any Dividend Payment Date wonld otherwise 1all on a day that is not a Business
Day, the dividend payment due on that date will be postponed to the next day that is a Business
Day and no additional dividends will acerue as a result of that postponement, The period from
and inchiding any Dividend Payment Date fo, but excluding, the next Dividend Payment Date is
a “Dividend Period”, provided that the initial Dividend Period shall be the period from and
including the Original Issus Date to, but excluding, the next Dividend Payment Date,

Dividends that are payable on Designated Preferred Stock in respect of any Dividend
Period shall be computed on the basis of a 360-day vear consisting of twelve 30-day months. The
amount of dividends payable on Designated Preferred Stock on any date prior fo the end ofa
Dividend Period, and for the initial Dividend Period, shall be computed on the besis of a 360-day
vear consisting of twelve 30-day months, and actual days elapsed over a 30-day month. -

Dividends that are payable on Designated Preferrcd Stock on any Dividend Payment Date
will be payable to holders ofrecord of Designaied Preferred Stock as they appear on the stock
register of the Issuer on the applicable record date, which shall be the 15th calendar day
immediately preceding such Dividend Payment Date or such other record date fixed by the
Board of Directors or any duly anthorized committee of the Board of Directors that is not more
then 60 nor less than 10 days priar to such Dividend Payiment Date (cach, a “Dividend Record
Date™). Any such day that is a Dividend Record Date shall be 2 Dividend Record Date whether
or not such day is » Business Day,

Holders of Designated Preferred Stock shall not be entitled to any dividends, whether
payable in cash, securities or other property, other than dividends (if any) declarcd and payable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of
the Certificate of Designations).

() ., Non-Cumulative. Dividends on shares of Designated Preferted Stock shall be
non-cumulative. If the Board of Directors or any duly authorized committee of the Board of
Directors does not declare a dividend on the Designated Prefetred Stock in respect of amy
Dividend Period, the holders of Designated Preferred Stock shall have no right to recejve any
dividend for such Dividend Period, and the Issuer shall have no obligation to pay a dividend for
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o eegnch-Dividend Periods whether-arnotdividends.are. declared for any suhsequent Dividend Period

with respect to the Designated Preferred Stoclk.

()  Priority of Dividends. So long as any share of Designated Preferred Stock
remains ouistanding, no dividend or distribntion shall be declared or paid on the Common Stock
or any other shares of Junior Stock (other than dividends payable solely in shares of Common
Stock) or Parity Stock, subject to the immediately following paragraph in the case of Parity
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly,
purchased, redeemed or otherwise acquired for consideration by the Issuer or any of its
subsidiaries imless full dividends on 1l outstanding shares of Diesignated Prefetred Stock for the
most recently completed Dividend Period have been or are contemporaneously declared and paid
{or have been declared and a sum sufficient for the payment thereof has been set aside for the
benefit of the holders of shares of Designated Preferred Stock on the applicable record date).
The foregoing limitation shall not apply to {i) redemptions, purchases or other acgisitions of
shares of Common Stack or other Junior Stock in connection with the administration of any
cmployee benefit plan in fhe ordinary course of business and consistent with past practice; (if)
the acquisition by the Issper or any of its subsidiaries of record ownetship in Junior Stock or
Parity Stock for the beneficial ownership of any other persons {othet than the Issuer or any of its
subsidiaries), including as trustees or custodians; end (ifi) the exchange or conversion of Junior
Stock for or into other Junior Stock or of Parity Stock for ar into other Parity Stock (with the
same or lesser aggregate liquidation amount) or Junior Stock, in each case, solely 1o the extent
required pursuant to binding contracinal agreements entered into prior te the Signing Date or any
subsequent agreemeant for the accelerated exercise, settlement or exchange thereof for Conumon
Stock,

When dividends are not paid (or declared and a sum sufficient for payment thereof set
aside for the benefit of the holders thereof on the applicable record date) on any Dividend
Payment Date (or, in the case of Parity Stock having dividend payment dates different fiom the
Dividend Payment Dates, on a dividend payment date falling within a Dividend Period related to
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Designated Prefetred Stock and all such Parity Stocls and
payable on such Dividend Payment Date (or, in the case of Parity Stock having dividend
payment dates different from the Dividend Payment Dates, on & dividend payment date falling
within the Dividend Period related to such Dividend Payment Date) shall be declared pro rata so
that the respactive amounts of such dividends shall bear the same ratio to each other as all
acerned but unpaid dividends per share on the Designated Preferred Stock and all Parity Stock
pavable on such Dividend Payment Date {or, in the case of Parlty Stoek having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling
within the Dividend Peried related fo such Dividend Payment Date) (subject 1o their having been
declared by the Board of Directors or a duly authorized commitiee of the Beard of Diractors out
of legally available funds and including, in the cese of Parity Stock that bears cumulative
dividends, ail accrued but unpaid dividends) bear to each other, If the Board of Directors ora
duly authorized committec of the Board of Directors determines not to pay any dividend or a full
dividend on a Dividend Payment Date, the Issuer will provide wriiten notice to the holders of
Designated Preferred Stock prior to such Dividend Payment Date,

095331-D002-11515-NY D2 26535447



T s ~Sﬂbjeertta ﬂfua fewgemg,and nntoﬂlcnmsa,sncILdedgnds {payable in cash, b, securitfesor " © o -

other property) as may be determined by the Board of Directors ar any duly authorized
cornmitice of the Board of Directors may be declared and paid on any securities, including
Common Stock and other Junior Stock, from time to time out of any “funds legally available for
such payment, and holders of Designated Preferred Stock shall not be entitled to participate in
any such dividends,

Scetion 4. Liguidation Righs.
() Voluntary or Ihvolumtary Ligujdation. In the event of any liquidatien, dissolution

_or winding up of the affairs of the Issuer, whether voluntary or involuntary, holders of

Designated Preferred Stock shall be entitled to receive for each share of Designaied Preferred
Stock, out of the assets of the Issuer or proceeds thereof (whether capital or surplus) evailable for
distribution to stockholders of the Issuer, subject fo the rights of any creditors of the Issuer,
before any distribuiion of such assets or proceeds is made to or set aside for the halders of
Comumon Stock and any other stock of the Issuer ranking junior to Designated Preferred Stock as
to such distribution, payment in full in an amount equal to the sum of (i) the Liguidation Amount
per share and (ii} the amount of any declared and unpaid dividends on each such shars (such
amounts collectively, the “Liquidation Preference™).

(b)  Partial Payment. If in any distribution described in Section 4(g) above the assets
of the Issuer or proceeds thereof are not sufficient to pay in fu]l the amounts payable with respeot
to ail outstanding shares of Designated Preferred Stock and the corresponding amounts payable
with respect of any other stock of the Issuer ranking equally with Designated Preferred Stock as
to such distribution, holders of Designated Preferred Stock and the holders of such other siock
shall share ratably in any such distribution in proportion 1o the. full respective distributions to
which they are entiiled.

()  Residual Distributions. Y the Liquidation Preference has been paid in fiafl to all
holders of Designated Preferred Stock and the corresponding amounts payable with respect of
any other stock of the Issuer ranking squally with Designated Preferred Stock as to such
distritution has been paid in full, the holders of other stock of the Issuer shall be entitled to
receive all remaining assets of the Issuer {or proceeds thereof) according to their respective rights
end preferences.

(d)  Merger. Consolidation and Sale of Assets Not Liguidation. For purposes of this
Section 4, the merger or consolidation of the Issuer with amy other corporation or other entity,
including & merger or consolidation in which the holders of Designated Preferred Stock receive
cash, securittes or other property for their shares, or the sale, lease or exchange (for cash,
securities or other property) of all or substantially all of the assets of the Issuer, shall not
constitute a liquidation, dissolution or winding up of the Issuer.

Section 5. Redemption,

(@  Optional Redempticn. Except s provided below, the Designated Preferred Stock
may not be redeemed prior to the later of (i} first Dividend Payment Date falling on or after the
third anniversary of the Original Issue Date; and (i) the date on which all outstanding sheres of
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09533100021 1515-NY 02 26336447



or after the first Dividend Payment Date falling on or after the third anniversary of the Original
Issue Dale, the Issuer, at its option, stubject to the approval of the Appropriate Federal Banking
Agency, may redsem, in whole or in part, at any time and from time to time, out of funds legally
avaijlable therefor, the shares of Designated Preferred Stock at the time outstanding, upon notice
given as provided in Section 5(c) below, at & redemption price equal 1o the sum of () the
Liquidation Amount per share and (i) oxcept as ofherwise provided below, the amount equal to
any declared and unpaid dividends plus any dividends accrued but unpaid for the then current
Dividend Period at the rate set forth in Section 3(g) to, but excluding, the date fiwed for
redemption (regardless of whether any dividends are actually declared for that Dividend Period).

Notwithstanding the foregoing, prior to the first Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federal Banking Agency and subject tb the requirement that all
oufstending shares of UST Preferred Stock shall previously have been redeemed, repurchased or
otherwise acquirad by the Issuer, may redeem, in whoele or in part, at any thme and from time to
finte, fhe shares of Designated Preferred Stock at the time outstanding, upen notice given as
provided in Section 5(c) below, at a redemption price equal to the sum of {i) the Liquidation
Amcuntper share and (i) except as otherwise provided below, an amowunt equal to any declared
and utpaid dividends plus any dividends acerued but unpaid for the then corrent Dividend Petiod
at the rate set forth in Section 3(a) to, but exchuding, the date fixed for redemption (regardless of
whether any dividends ate aciually declared for that Dividend Period); provided that (x) fhe
Issuer (or any successor by Business Combination) has received aggregate gross procecds of not
less than the Minimum Amount {plus the “Minimmm Amomnt” as defined in the relevant
certificate of designations for each other outstanding series of preferred siock of such successor
that was originally issved to the United States Department of the Treasury (the “Succesgor
Preferred Stock™) in connection with the Troubled Asset Relief Program Capital Purchase
Program) from one or more Qualified Equity Offerings (including Qualified Equity Offerings of
such successor), and (y) the aggregate redemption price of the Designated Preferred Stock (and
any Successor Preferred Stock) redeemed pursuant to this paragraph may not exceed the
aggregate net cash procecds received by the Issuer (or any successor by Business Combination)
from such Qualified Equity Offerings (including Qualified Equity Offerings of such successor).

The redemption price for any shares of Designated Preferred Stock shall be payable on
the rederaption dafe o the holder of such shares against surrender of the certificate(s) evidencing
such shares 10 the Issuer or its agent, Any declared but unpaid dividends for the then current
Dividend Period payable on a redemption date that occurs subsequent to the Dividend Record

~Date for a Dividend Period shall not be paid to the holder entitled to reccive the redemption price
on the redemption date, but rather shall be paid to the helder of record of the redeemed shares on
such Dividend Record Date relating to the Dividend Payment Date as provided in Section 3
above,

(b)  No Sinking Pund, The Designated Preferred Stock will not be subject to any
mandatory redemption, sinking fund or other similar provisions, Holders of Designated Preferrad
Stock will have no right to require redemption or repurchase of any shares of Designated '
Preferred Stock
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Preferred Stock shall be given by first class mail, postage prepaid, addressed to the holders of
record of the shares to be redeemed at their respective last addresses appearing on the books of
the Issucr, Such mailing shall be at least 30 days and not more then 60 days before the date fixed
for redemption. Any notice mailed as provided in this Subsection shall be conclusively presumed
1o have been duly given, whether or nat the holder receives such notice, but failure duly to give
stch notice by mail, or any defect in such notice or in the mailing thereof, to any holder of shares
of Designated Preferred Stock designated for redemption shall not affect fhe validity of the
proceedings for the redemption of any other shares of Designated Preferred Stock.
Notwithstanding the foregoing, if shares of Designated Preferred Stock are issued in boolk-entry
form through The Depository Trust Company or any other similar facility, notice of redemption
may be given to the holders of Desighated Preferred Stock at such time and in any manner
permitted by such facility, Bach notice of redemption given to a holder shall state: (1) the
redemption date; (2) the number of shares of Designated Preferred Stock to be redeemed and, if
less than all the shares held by such holder are 1 be redeemed, the number of such shares to be
redeemed from such holder; (3) the redemption price; and (4) the place or places where
certificates for such shares are 1o be surrendered for payment of the redemption price.

{(d)  Parlial Redemption. In case of any redemption of part of the shares of Designated
Prefetred Stock at the time oulsianding, the shares to be redecemed shall be selected either pro
rata or in such other manner as the Board of Directors or a duly authorized committes thereof
may defermine to be fair and equitable, Subject to the provisions hereof, the Board of Directors
or a duly authorized committee thereof shall have full power and anthority o prescribe the terms
and conditions upon which shares of Designated Preferred Stock shall be redeemed from time fo
time. If fewer than all the hares represented by any certificate are redeemed, a new certificate
shell be issued representing the unredeemed shares without charge to the holder thereof,

(¢)  Effectiveness of Redemption. If notice of redemption has been duly given and if
on or before the redemption date specified in the notice all funds necessary for the redemption
have been deposited by the Issuer, in trost for the pro rata benefit of the holders of the shares
called for redemption, with a bank or trist company doing business in the Borough of
Manhattan, The City of New York, and having a capital and surplus of at least $500 million and
selected by the Board of Directors, so as to be and continue to be available solely therefor, then,
notwithstanding that any certificate for any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease o accrue on
all shares 5o celled for redemption, all shares so called for redemption shall no longer be deemed
outstanding and 211 rights with respect to such shares shall forthwith on such redemption date
cease and terminate, except only the right of the holders thereof to receive the amount payable on
such redemption from stch bank or trust company, without interest. Any fands unclaimed at the
end of three vears from the redemption date shall, to the extent penmitted by law, be released to
the Tssuer, after which time the holders of the shares so called for redemption shall look only to
the Issuer for payment of the redemption price of such shares.

(f)  Statng of Redeetned Shares. Shares of Designated Preferred Stock that are
redeemed, repurchased cr otherwise acquired by the Issuer shell revert to anthorized but unissusd
shares of Preferred Stock (provided that any such cancelied shares of Desiguated Preferred Stock
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Stock).

Section 6. Conrversion. Holders of Designated Preferred Stock shares shall have no right
to exchange or convert such shares into any other securities,

Kection 7, Voting Rights,

(8)  General. The holders of Designated Preferred Siock shell not have any voting
rights except as set forth below or as otherwise from thne 1o time required by Taw.

(b)  Preferred Stock Directors, Whenever, at any time or times, dividends payable on
the shaves of Designated Preferred Stock have not been paid for an aggregaie of six quarterly
Dividend Periods or more, whether or not consecutive, the authorized munber of directors of the
Tssuer shall antomatically be increased by two and ihe holders of the Designated Preferred Stock
shalli have the right, with holders of shares of any one or more other classes or series of Voting
Parity Stock outstanding at the time, voting together as a class, to elect two directors (hereinafter
the “Preferred Directors” and each a “Preferred Director ) to fill such newly created
directorships at the Issuer’s next annual mesting of stockholders (or at a special meeting called
for that purpose prior to such next anmmial meeting) and at each subsequent annual meeting of
stockholders until full dividends have been paid on the Designated Preferred Stock for at Jeast
fowr consecutive Dividend Periods, at which time such right shall terminate with respect o the
Designated Preferred Stock, except as herein or by law expressly provided, subject to revesting
in the event of each and every subsequent default of the character above mentioned; provided
that it shall be a qualification for election for any Preferred Director that the election of such
Prefesred Director shall not cause the Issuer to viclate any corporete governance requirements of
any securities exchange or ofher trading facility on which securities of the Issuer may then be
listed or traded that listed or traded companics must have a majority of independent dirsctors,
Thpon any termination of the right of the holders of shares of Designated Preferred Stock and
Voting Parity Stock as a class to vote for dircclors as provided above, the Preferred Directors
shall cease to be qualified as directors, the term of office of all Preferred Directors then in office
shall terminate immediately and the avthorized number of directors shall be reduced by the
number of Preferred Directors elected pursuant hereto. Any Preferred Director may be removed
at any time, with or without cause, and any vacancy created thereby may be fillsd, only by the
affirmative vote of the holders a majority of the shares of Designated Preferred Stock et the time
ouistanding voting separately as a class together with the holders of shares of Voting Parity
Stock, to the extent the voting rights of such holders described above are then exercisable. If the
office of any Preferred Director becomes vacant for any reason other than removal from office as
aforesaid, the remaining Preferred Director may choose & successor who shall hold office for the
unexpired term in respect of which such vacancy ocenrred,

(¢  Class Voting Rights as to Particular Matters. So long as any shares of Designated
Preferred Stock are ontstanding, in addition to any ofher vote or consent of stockholders required
by law or by the Charter, the vote or consent of the holders of at least 66 2/3% of the shares of
Designated Preferred Stock at the time outstanding, voting as a separate class, given in person or
by proxy, either in writing without a meeting or by vote at any meeting called for the purposs,
shall be necessary for effecting or validating:
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Certificate of Designations for the Designated Freferred Stock or the Chanier to authorize
or create or increase the anthorized amount of, or any issuence of, any shares of, or any
securities convertible into or exchangeable or exersisable for shares of, any class or serjes
of capital stock of the Issuer ranking senior to Designated Preferred Stock with respect to
gither or both the payment of dividends andfor the distribution of assets on any
lignidation, dissolution or winding up of the Issuer;

(i) Amendment of Designated Preferred Stock, Any amendment, alteration
or repeal of any provision of the Certificate of Designations for the Designated Preferred
Stock or the Charter (inctuding, unless no vote on such merger or consolidetion is

* required by Section 7(c)(iif) below, any amendment, alteration or repeal by means of 2
merger, consolidation or otherwise) so as to adversely affect the rights, preferences,
privileges or voting powers of the Designated Preferred Stocks

(i)  Share Exchanges, Reclassifications, Metgers and Consolidations. _S'ubject

1o Section 7(c)(iv) below, any consummation of a binding share exchange or
reclassification involving the Designated Preferred Stock, or of a merger or consclidation
of the Issuer with another corporation or othier entity, unless in sach case {x) the shares of
Designated Preferred Stock remain outstanding cr, in the case of any such merger or
consolidation with respect to which the Issuer is not the surviving or resuiting entity, are
converted into or exchanged for preference securities of the surviving or resulting entity
or its ultimate parent, and {y} such shares remaining ontstanding or such preference
securities, as the case may be, have such rights, preferences, privileges and voting
powers, and limitations and restriciions thereof, taken 2s a whole, as are not materially
less favorsble to the holders thereof than the rights, preferences, privileges and voting
powers, and limitations and restrictions thereof, of Desigriated Preferred Stock
immediately prior 1o such consnmmation, taken as a whale; or

(iv) Holding Company Transactiony. Any consummation of a Holding
Company Transaction, unless as z result of the Holding Company Transaction each share
of Designated Preferred Stock shall be converted into or exchanged for one share with an
equal liquidation preference of preference securities of the Issuer or the Acquiror (the
“Holding Company Preferred Stock™), Any such Helding Company Preferred Stock shall
entitle holders thereof to cumulative dividends from the date of issuance of such Holding
Company Preferred Stock at a per anmum rate of 9.0% on the amount of Jiquidation
preference of such stock, end shall have such other rights, preferences, privileges and
voling powers, and lmitations and restrictions thereof, taken as a whole, as are not
materially less favorable to the holders thereaf than the rights, preferences, privileges and
voting powers, and Iimitations and restrictions thereof, of Designated Preferred Stock
immediatsly prior to such conversion ar exchange, taken as a whole;

provided, however, that for all purposes of this Section 7(c), any increase in the amount of the
anthorized Preferred Stock, including any increase in the autharized amount of Designated
Preferred Stock necessary to satisfy preemptive or similar rights granted by the Issuer to other
persens prior to the Signing Date, or the creation and issuance, or an increase in the authorized or
issued amount, whether pursnant to preemptive or similar rights or otherwise, of any other series
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series of Preferred Stock, ranking equally with and/or junior to Designated Preferted Stock with
respect to the payment of dividends (whether such dividends are cumulative or non-cumnulative)
and the distribution of assets wpon Hquidation, dissolution or winding up of the Issuer will not be
decmed to adversely affect the rights, preferences, privileges or voting powers, and shall not
require the affirmative vote or consent of, the halders of cutstanding shares of the Designated
Preferrcd Stock.

(@)  Changes after Provision for Redemption. Na vote or consent of the holders of
Designated Preferred Stock shall be required pursuani to Section 7(c) above if, at or ptior to the
time when any such vote or consent would otherwise be required pursuant to such Seciion, all
outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
been called for redemyprtion vpon proper notice and sufficient finds shall have been deposited in
trust for such rademption, in each case pursuant to Section 5 above,

(&)  Procedures for Voting and Congents, The rules and procedures for calling and
conducting any meeting of the holders of Designated Preferred Stock (including, without
limitation, the fixing of a record date in conneotion therewitl), the solicitation and use of proxies
at such a meeting, the obtaining of writien consents and any other aspect or matter with regard to
such 2 meeting or such consents shall be governed by any rules of the Boerd of Directors or any
duly authorized committee,of the Board of Directors, in its discretion, may adopt from. time to
time, which rules and procedures shall conform to the requirements of the Charter, the Bylaws,
and applicable law and the rules of any national securities exchange or other trading facility on
which Designated Preferred Stock is listed or traded at the time.

Section 8. Record Holders, To the fullest extent permitted by applicable law, the Issuer
and the transfer agent for Designated Preferred Stock may deem and treat the record holder of
any share of Designated Preferred Stock as the true and lawinl owner thereof for all purposes,
and neither the Issuer nor such transfer agent shall be affected by any notice to the contrary.

Section 9.  Notices. All notices or communications in respect of Designated Preferted
Stock shall be sufficienily given if given in writing and delivered in person or by first class mail,
postage prepaid, or if given in such other manner as may be permitted in this Certificate of
Designations, in the Charter ot Bylaws or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Stock ate issued in book-entry form through The Depository
Trust Company or eny similar facility, such notices may be given to the holders of Designated
Preferred Stock in any manner permiitted by such facility.

Section 10. No Preempiive Rights. Wo share of Designated Preferred Stock shall have
any rights of preemption whatsoever as to any securkies of the Issuer, or aty wartants, rights or
options issued or granted with respect thereto, regardless of how such securities, or such
warrants, rights or options, may be designated, issucd or granted.

Section 11, Replacement Certificates, The Issuer shall replace any mutilated certificate at
the holder’s expense upon Surrender of that certificate to the Issuer. The Issuer shall replace
certificates that become destroyed, stolen or lost at the holder’s expense upon delivery to the
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fostier-oFreasonably-satisfictory-evidence that the certificate has been degtroyed., stolen or lost,

together with any indemnity that may be reasonably required by the Issuer.

Section 12. Other Rights. The shares of Designated Preferred Stoek shail not have any
rights, preferences, privileges or voting powers or relative, participating, optional or other special

rights, or qualifications, limitations or restrictions thereof, other than as set forth herein or in the
Charter or as provided by applicable law,
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ANNEX C

in consideration for the benefits T will receive as a result of my employer’s participafion i the
United States Department of the Treasury’s TARP Capital Purchase Program, 1 hersby
voluntarily waive any claim against the United States or any state or territory thereof or my
employer or any of its directors, officers, employees and agents for any changes to my
compensation or benefits that are required in order to comply with Section 111 of the Emergency
FEeonomic Stabilization Act of 2008, as amended (“EESA™), and rules, regulations, guidance or
other requiretnents issaed thercunder (collectively, the “EESA Restrictions™),

I acimowledge that the EESA Restrictions may require modification of the employment,
compensation, borms, incentive, severance, refention and other benefit plans, arrangements,
policies and agreements (inchiding so-called “golden parachute” agreements), whether or not in
writing, that T have with my employer or in which I perticipate as they relate to the period the
United States holds any equity or debt securities of my employer acquired through the TARP
Capital Purchase Program and I hereby consent to all such modifications, I firther acknowledge
and agree thai if my employer notifies me in writing that T have received payments in violation
of the EESA Restrictions, I shall repay the ageregate amount of such payments to my employer
no Jater than fifieen business days followmg my receipt of such notice.

This waiver includes all claims I may have under the laws of the United States or any other
jurisdiction related to the requirements imposed by the EESA Resirictions (including without
Emitation, any claim for any compensation or other payments or benefits I would otherwise
reccive absent the EESA Restrictions, any challenge to the process by which the EESA
Restrictions were adopted and any tort ot constitutional claim about the effect of the foregoing
on my employment relationship) and I hereby agree that I will not at any time initiate, or cause
or permit to be initiated on my behalf, any snch ¢laim against the United States, my employer or
its directors, officers, emplovees or agents in or before any local, state, federal or other agency,
court or body,

In withess whereof, I execute this waiver on my own behalf, thereby communicating mmy
acceptance and acknowledgemient to the provisions herein.

Respectfully,

MName:
Title:
Date:
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FORM OF OPINION

(3  The Company has been duly incorporated and is validly existing as a corporation
in good standing under the laws of the state of its incorporation,

{b)  The Preferred Shares have been duly and validly authorized, and, when jssued and
deliversd pursvant to the Agreement, ths Preforred Shares will be duly and validly issued and
fully paid and non-assessable, will not be issned in violation of any preemptive righis, and will
tank pari passe with or scnior to all other sexies or classes of Preferred Stock issued on the
Closing Date with respect to the payment of dividends and the distribution of assets in the event
of any dissolution, liquidation or winding up of the Company.

(c)  The Warrant has been doly authorized and, when executed and delivered as
contemplated by the Agreement, will constitute a valid and legally binding objigation of the
Company enforceable against the Company in accordance with its terms, except as the same may
be limited by applicable baukwuptey, insolvency, reorganization, moratorinm or sireilar laws
affecting the enforcement of creditors’ rights generally and general equitable principles,
regardless of whether such enforceability is considered in a proceeding at law or in equity.

(d)  The shares of Warrant Preferred Stock issuable upon exercise of the Warrant have
been duly anthorized and reserved for issuance upan exercise of the Warrant and when so issued
in accordance with the terms of the Warrant will be validly issued, fully paid and non-assessable,
and will rank par! passu with or senior to all other series or classes of Preferred Stock, whether
or not issued or outstanding, with respect to the payment of dividends and the distribution of
aggets in the event of any disselntion, liquidation or winding up of the Cormpany.,

()  The Company has the corporate power and amhority: to execute and deliver the

. Apreement and the Warrant and to carry out its obligations thereunder (which includes the

issuance of the Preferred Shares, Warrant and Warrart Shares).

{fy  The execution, delivery and performance by the Company of the Agreement and
the Warrant and the consummation of the transactions contermplated thereby have been duly
authorized by all necessary corporate action on the part of the Corapany and its stockholders, and
no further approval or authorization is required on the part of the Company.

(g)  The Agreement is a valid and binding obligation of the Company euforceable
against the Company in accerdance with its terms, except as the same may be limited by
applicable bankruptey, insolvency, reorganization, moratorium or similar laws affecting the
enforcement of creditors® rights generally and general equitable principles, regardless of whether
such enfarceability is considered in a proceeding at law or in equity; provided, however, such
counsel need express no opinion with respect to Section 4.5(h) or the severability provisions of
the Agreement insofar as Section 4,5(h} is concerned.
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ANNEX E

FORM OF WARRANT
[SEE ATTACHED]
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FORM OF WARRANT TO PURCHASE PREFERRED STOCK

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR. THRE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD OR
OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION STATEMENT
RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND APPLICABLE STATE
SECURITIES LAWS OR PURSUANT TO AN EXEMPTION FROM REGISTRATION
UNDER SUCH ACT OR SUCH LAWS. THIS INSTRUMENT IS ISSUED SUBJECT TO
THE RESTRICTIONS ON TRANSFER AND OTHER PROVISIONS OF A SECURITIES
PURCHASE AGREEMENT BETWEEN THE ISSUER. OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN, A. COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT BE
SOLD OR OTHERWISE TRANSFERRED EXCEPT 1IN COMPLIANCE WITH SAID
AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE WITH SAID
AGREEMENT WILL BE VOID.

WARRANT
to purchase

Shares of Preferred Stock

of

Issue Date:

1. Deﬁmhgn Unless the context otherwise requires, when used herein the
following terms shall have the meanings indicated,

“Board of Direciors” means the board of directors of the Company, including any duly
authorized cormmittes thereof

“business day” means any day except Saturday, Sunday and any dey on wiich banking
nstitutions in the State of New York generally are authorized or required by law or other
govermmental actions to close.

“Charter” meens, with respect to any Person, its certificate or articles of incorporation,
articles of association, or similer organizational document.

“Company” means fhe Person whose name, corporate or other organizational form and
jurisdiction of organization is set forfh in Item 1 of Schedole A hereto,
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successor statute, and {he roles and regulations promulgated thersunder.

“Exercise Price” msans fhe amount set forth in Tiem 2 of Schadule A hereto.
“Explration Time” has the meaning set forth in Section 3.

“Issue Date” means the date set forth in Item 3 of Schedule A hereto.
“L:‘quidm;ion Amount” means the amount set forth in Ttem 4 of Schedule A hereto,

“Original Warrantholder” means the United States Department of the Treasury., Any
actions specified fo be taken by the Original Warrantholder hereunder may only be taken by such
Person and not by any other Warrantholder,

“Person’ has the meaning given to it in Section 3(a}(9) of the Exchange Act and as used
in Sections 13(d)(3) and 14(d)(2) of the Exchange Act.

“Preferred Stock™ means the series of perpetoal preferred stock sef forth in Item 5 of
Scheduls A hereto,

“Purchase Agreement” means the Securitics Purchase Agreement — Standard Terms
incorporated into the Letter Agrecment, dated as of the date set forth in Ttem & of Schedvle A.
hereto, a5 amended from time 1o time, between the Company and the United States Departinent
of the Treasory (the “Letfer Agresment™), including all annexes and schedules thereto,

“Regulatory Approvals™ with respect to the Warrantholder, means, to the extent
applicabls and required to permit the Warrantholder to exercise this Warrant for shiares of
Preferred Siock and to own such Preferred Stock withont the Warrantholder being in violation of
applicablé law, tule or regulation, the receipt of any necessary approvals and nuthorizations of,

~ filings and registrations with, notifications to, or expiration orfermination of any applicable

waiting period under, the Hart-Scoti-Rodine Antitrust Improvements Act of 1976, as amended,
and the rules and regulations theremnder.

“SEC” means the 11,8, Securities and Exchange Conymission,

“Securities Act’ means the Securities Act of 1933, ag amended, or any successor statute,
and the rules and regnlations promulgated thereunder.

“Shares” has the meaning sct forth in Section 2,

“Warrantholder” hes the meaning set forth in Section 2,

“Werrant” moeans this Warrant, issued pursnant fo the Purchase Agreement.

2. Number of Shares; Exercise Price. This certifies that, for value received, the

United States Department of the Treasury or its permitted assigns (the “Warrantholder™) is
entitled, wpon the terms and subject to the conditions hereinafter set forth, o acquire from the

2
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1o an aggregate of the number of fully paid and nonassessable shares of Preferred Stock set forth
in lem 7 of Schedule A hereto (the “Shares™), at & purchase price per share of Prefemred Stock
equal to the Exercise Price.

3, Fxercise of Warrant, Term. Subjectto Section 2, to the extent permitied by
applicable laws and regulations, the right to purchase the Shares represented by this Warrant is
exervisable, in whole or in part by the Warrantholder, at any time or from time to time aftcr the
execution and delivery of this Warrant by the Coropany on the date hereof, but in no event later
than 5:00 p.m,, New York City time on the tenth anniversary of the Issue Date (the “Expiration
Time™), by (A) the surrender of this Warrant and Notice of Exervise anmexed hereto, duly
completed and executed on behalf of the Warrantholder, at the principal executive oﬁce of the
Company located at the address set forth in Iterm 8 of Schednle A hereto {or such other office or
agency of the Company in the United States as it may designale by notice in writing to the
‘Wartantholder at the address of the Warrantholder appearing on the books of the Company), and
(B) payment of the Exerciss Price for the Shares thereby purchased, by having the Company
withhold, from the shares of Preferred Stock that would otherwise be delivered o the
Warrantholder upon such exercise, shares of Preferred Stock issuable upon exercise of the
‘Warrant with an agpregate Liguidation Amount equal in value to the aggregale Exercise Price as

o which this Warrani is so exercised.

If the Warrantholder does not exercise this Warrant in its eniivety, the
‘Warrantholder will be entitled o receive fiom the Company within a reasonable time, and in any
event not exceeding three business days, & new warrant in snbstantially identical form for the
purchase of that rurmber of Shares equal to the difference between the mumber of Shares subject
to this Warrent and the number of Shares as to which this Warrant is 5o exercised,
Notwithstanding anything in this Warrant to the contrary, the Warrantholder hereby
acknowledges and agrees that its exercise of this Warrant for Shares is subject to the condition
that the Warrantholder will have first received any applicable Regulatory Approvals.

4, Issnance of Shares: Anthorization, Certificates for Shares issued npon exercise of
this Warrant will be issued in such name or names as the Warrantholder may designate and will
be dzlivered o such named Person or Persons within 2 reasonable time, not to exceed thres
business days afer the date on which this Warrant has been duly exercised in accordance with
the terms of this Warrant. The Company hereby represents and warrants that any Shares issued
upon the exercise of this Warrant in accordance with the provisions of Section 3 will be duly and
validly authorized and issued, fnlly paid and nonassessable and free from all taxes, liens and
charges {other than Yens or charges created by the Warrantholder, income and franchise taxes
incurred in connection with the exercise of the Warrant or 1axes in respect of any transfer
ocentring contemporanceousty therewith). The Company agrees that the Shares so issued will be
deemed 1o have been issued to the Warrantholder as of the close of business on the date on which
this Wartant and payment of the Fxercise Price are delivered to the Company in accordance with
the terms of this Warrant, notwithstanding that the stock tansfer books of the Company may
then be closed or certificates representing such Shares may not be actually delivered on such
date, The Company will at 2]l times reserve and keep available, out of its anthorized but -
unissued preferred stock, solely for the purpose of providing for the exercise of this Warrant, the
aggregaic mumber of shares of Preferred Stock then issuable upon exercise of this Warrant at any
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withont violation of amy applicable law or regulation or of any requirement of any secwurities
exchange on which the Shares are listed or traded.

5. No Rights as Stockhelders: Transfer Books, This Warrant does not entitle the
‘Warrantholder to any voling rights or other riphts as a stockholder of the Company prior to the

date of exercise hereof. The Company will at no time close its transfer books against transfer of
this Warrent in any manner which interferss with the timely exercise of this Warrant.

6. Charpes, Taxes and Expenses, Issoancs of cerfificates for Shares to the
Wartanfholder upon the exercise of this Warrant shall be made without charge ta the
Wartantholder for any issue or transfer tax or other incidental expenge in respect of the issuance
of such certificates, all of which taxes and expenses shall be paid by the Company.

7. Transfer/Assignment.

(A)  Subject to compliance with clause (B) of this Section 7, this Warrant and all rights
hereunder are transferable, in whole or in part, upon the books of the Company by the registered
holder hereof in petson or by duly authorized atiorney, and a new ‘warrant shail be made and
delivered by the Company, of the same tenor and daie as this Warrant but registered in the name
of one or more iransferees, upon serrender of this Warrant, duly endorsed, ta the office or agency
of the Compaty described in Section 3. All expenses (other theo. stock transfer taxes) and other
charges payable in connection with the preparation, execution and delivery of the new warrants
pursuant to this Section 7 shall be paid by the Comypany. .

(B)  The transfer of the Warrant end the Shares issned upon exercise of the Warrant
are subject (o the restrictions set forth n Section 4.4 of the Purchase Agresment. If and for so
long as required by the Purchase Apreement, this Warrant shall contain the legends as set forth in
Section 4.2(a) of the Purchase Agreement,

8. Exchange and Repistry of Warrant. This Warrant is exchangeable, upon the
sutrender hereof by the Warmtanthoider to the Coropany, for a new warant or warranis of like
tenor and representing the Tight to purchase the same aggregate mmnber of Shares. The
Company shall maintain a registry showing the name end address of the Warrantholder as the
registered holder of this Warrant, This Warrant may be surrendered for exchange or exercise in
accordance with its terms, at the office of the Company, and the Compauny shall be entitled to
rely in all respects, prior to written notice to the contrary, upon such registry,

9, Losgs, Theft. Destinetion or Mutilation of Warrant, Upon receipt by the Company

of evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this
‘Warrant, and in the case of any such loss, thell or destruction, npon receipt of a bond, indemmity
oI security reasonably satisfactory to the Company, or, in the case of any such mutilation, upon
surrender and cancellation of this Warrant, the Company shall make and deliver, in lien of sich
lost, stolen, destroyed or mutilated Warrant, a new Warrant of like tenor and representing the
right to purchase the same aggregate namber of Shares as provided for in such Jost, stolen,
destroved or mutilaied Warrant.
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any action or the expination of any Tight required or granted herein shall not be a business day,
then such action may be taken or such right may be exercised on the next succseding day thet is
a buginess day. .

11. Rule 144 Iiormation, The Company covenants thet it will use its reagonable best
efforts to timely file all reports and other documents required to be filed by it under the
Securities Act and the Exchange Act and the rules and regulations promulgated by the SEC
thereunder {or, if the Company is not required to file such reports, it will, upon the request of any
‘Warrantholder, make publely available such information as necessary to permit sales pursuant to
Rule 144 under the Securities Act), and it will use reasonable best efforts to take such further
action as any Warranfholder may reasonably request, in each case to the extent required from
thme.to time fo enables such holder to, if permitted by the terms of this Warrant and the Purchase
Agreement, sell this Warrant without registration under the Securities Act within the limitation
of the exerptions provided by (A) Rule 144 under the Securities Act, as such rule may be
amended from time to time, ov {B) any successor rule or regulation bereafter adoptod by the
SEC. Upou the writien request of any Warrantholder, the Company will deliver to such
Warrantholder a written statement that it has complied with such requirements,

12.  Adjustments and Other Rights. For so long as the Original Watrantholder holds
this Warrant or any portion therect, if any event cccuys that, in the good faith judgment of the
Board of Direciors of the Company, would require adjustment of the Exercise Price or number of
Shares into which this Warrant is exercisable in order to fairly and adequately protect the
purchase rights of the Warrants in accordance with the essential intent and principles of the
Purchase Agreement and this Warrant, then the Board of Directots shall make such adjustments
in the application of such provisions, in accordance with such esseutial intent and principles, as
shall be reasonably necessary, in the good faith opinion of the Board of Directors, ta protect such
purchase rights as aforesaid,

‘Whenever the Exercise Price or fhe mmber of Shares fito which this Warrant is
exercisable shall be adjusted as provided in this Section 12, the Company shall forthwith file at
the principal office of the Compeany a statement showing in reasonable detail the facts requiring
such adjustment and fhe Exercise Price that shall be in effect and the number of Shares into
which this Warrant shall be exercisable after such adjustment, and the Company shall also cause
a copy of such statsment 10 be sent by mail, first class postage prepaid, to each Watrantholder at
the address appearing in the Company’s records.

13.  NoImpaitment. The Company will not, by amendment of iis Charier or through
any reorganization, trangfer of assets, consolidation, merger, dissolution, issue or sale of

- seoctyities or any othey voluntary action, avoid or seek fo avoid the observance or performance of

any of the terms to be observed or performed hereunder by the Compauy, but will at all times in
good faith assist in the carcying out of all the provisions of this Watrant and in taking of all such
action as may be necessary or appropriate in order to protect the rights of the Warrantholder.

14,  Govemning Law. This Warrent will be governed by and construed in accordance
with the federal law of the United States if and to flie extent such law is applicable, and
otherwise in accordance with the laws of the State of New York applicable to confracts made and

5
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() to submit to the exclusive jurisdietion and venue of the United Stafes Digtrict Court for the
District of Cohimbia for any civil action, suit or proceeding arising out of or relating to this
‘Warrant or the transactions contemplated Lereby, and {b) that notice may be served upon the
Company at the address in Section 17 below and upon the Warrantholder at the address for the
‘Warrantholder set forth in the registry maintained by the Company pursuant to Section 8 hereof.
To the extent permitted by applicable law, each of the Company and the Warrenfholder hereby

" mmeonditionally waives trial by jury in any civil legal aciion or proceeding relating to the

Warrant or the transactions contemplaied bercby ot thereby.

15.  Binding Effect. This Wairrant shall be 'binﬂiné, Upon 4Ny Successars of assigns of
the Company,

16.  Amendments, This Warrant may be amended and the observance of any term of
this Warrant may be waived only with the written consent of the Company and the
Warrantholder.

17. Notices. Auynotice, request, instruction or ather docwment to be given hereuder
by any party to the other will be in writing and will be decemed to have been duly given (a) on the
date of delivery if delivered personally, or by facsimile, upon confirmation of receipt, or (b) on
the second business day following the date of dispatch if delivered by a recognized next day
courier gervice. All notives hereunder shall be delivered as set forth in Jtem 9 of Schedule A
hereto, or pursuant to such other inséructions as may be designated in writing by the party to
receive such notice,

18,  [nfire Apreement. This Warrant, the forms attached hereto and Schedule A
hercto (the terms of which are incorporated by reference herein), and the Letter Agresment
(including all documents incorporated therein), contain the entire agreement between the parties
with respect to the subject matter hereof and supersede all prior and contemporaneous
arrangements or yndertakings with respect thereto,

[Remainder of page intentionally left blank]
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e erreeeer [E o001 Notice of Bxevelse}. .~ T
Date;

TO:  [Company]
RE; Tlection io Purchase Preferred Stock

The undersigned, pursuant to the provisions set forth in the attached Warrant, hereby
agrees to subscribe for and purchase such mumber of shares of Preferred Stack covered by the
‘Warrant such that after giving effect to an exercise pursuant to Section 3(13) of the Warraut, the
undersiened will receive the net number of shares of Preferred Stock sef forth below. The
undersigned, in accordance with Section 3 of the Warrent, hereby agrees to pay the appregaie
BExercise Price for such shares of Preferced Stock in fhe manner set forth in Section 3(B) of the
Warrant,

Numiber of Shares of Preferred Stock:!

The undersigned agrees that it is exercising the attached ‘Warrant in fnll and that, npon
receipt by the undersigned of the number of shares of Preferred Stock set forth above, such
‘Warmant shall be deemed to be cancelled and surrendered to the Company.

Holder;
By:
Name:
Title:
1 Nurriber of shares fo be reccived by the wndersigned npon exercise of the attached Warrent pursnant to
Bection 3(B) thereof, ) .
7
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DN WITNESS WHEREOF, the Gompany.has.cavsed fiis Wetrant to be dul¥; sxecutsd by ~
a duly anthorized officer. :

Dated:

COMPANY:

By:

Name:
[itle;

Atiest:

Ry:

Name:
Title:

[Signature Page to Warrani]
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Itern 1

Name:

Carporate or other organizational form:
Jurisdiction of organization:

Tiem 2

Exercise Price:®

Ttem 3 .
Issue Date:

Itemn 4
Liguidation Amount:

Item 5
Series of Perpetual Preferred Stock:

Htem 6
Date of Letter Agreement hetween the Company and the United Stetes Departrent of the

Treasury:

Item 7
Number of shares of Preferred Stock:”

Item 8
Company s address:

Tiem 9
Notice information:

2 §0.01 per share or such greater amount as the Charter may reguire as the par value of the Preferted Stock.

: ‘The initial number of shares of Prefurred Stock for which this Warrant is exercisebie shall include the
mumbeyr of shares required to effect the cashless exercise puzsuani to Section 2(B) of this Warrent (e.g.,
such number of shares of Prefemred Siock having an aggregate Liquidetion Amount squal in value lo the
aggregate Bxercize Price) such that, following exercise of fhis Warrant and payment of fhe Exercise Price
in accordance with such Section 3(B3), the net noraber of shares of Preferred Stock delivered to the
"Warrantholder (end rounded ta the nearest whole share) would have an aggregate Liguidation Amount
equal to 5% of the aggregate smount fnvested by the United States Depariment of the Treasury cn fhe
mvestment date,
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SCHEDULE A.
oo ADDITIONAL TERMS AND CONDITIONS. .

Company Information:

Name of the Company: U.S. Century Banl:

Corporate or othey organizational form; Banking Corporation

Turisdiction of Organization: Florida

Appropriate Federal Banking Agency: Federal Deposit Ingurance

- Corporation

Notice Information: Samus] A. Milne
Executive Vice President
T.8. Century Bank
2301 N.W. 87" Ave., 7" FL
Miamii FL 33172

Terms of the Purchase:

Series of Preferred Stock Purchased: Fixed Rate Non-Comulative
Perpetual Preferred  Stock,
Serics A

Per Share Liquidation Preference of Preferred Stock: $1,000 per share

Number of Sharcs of Preferred Stock Purchased: 50,236

Diﬁdeud Payment Dates on the Preferred Stock: February 15, May 15, August
15 and November 15 of each
year

Series of Warrant Preferred Stoﬁk: Fixed Rate Non-Cumulative
Perpetual Preferred Stock,
Series B

Number of Warrant Shares: 2,514.51451

Number of Nel Warrant Shares (after net seftlement): 2,512

Exercise Price of the Warrant: $1.00 (per share)

Purchase Price: 850,236,000 (at $1,000 per
share}
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Closing;

Time of Closing: 0:00 aum., Eastern Time
Date of Closing: August 7, 2009
‘Wire Information for Closing: ABA Number:
Bank:

Accouni Name:
Account Number:
Beneficiary:

Contact for Confirmation of Wire Informailon:

UST 782

Samuel A. Milne

Executive Vice President

U.8, Century Bank

2301 N.W. 87" Avenue, 7% Floor

- Miami, FL 33172

Domingo Callejas

Senior Vice President and Controller
U.8. Century Bank

2301 N.W. 87" Avenus, 7" Floor
Miamm, FL 33172




" CAPITALYZATION

Capitalization Darte:
Common Stock
Par value:
Total Authorized:
Outstanding:

Subject o wairants, options, convertible
securities, ete.:

Reserved for benefit plans and other issuances:

Remaining authorized but unissued:
Shares issued after Capitalization Date

{other than pursuant to warrants, options,
converlible securities, etc. as set forth above):

Preferred Stock
Par valoe:
Total Authorized:
Crutstanding (by series):
Reserved for issuance:

Remaining anthorized but nnissued:

Holders of 5% or more of any class of capital stock

SCHEDULE B

July 31, 2009

$8.00 (per share)
50,000,000

$1.00 (per share)
1,000,000

=

(]

1,000,000

Primary Address
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SCHEDULE C

T T IITIGATION

List any exceptions to the representation and warranty in Section 2.2(I) of the Securities
Purchase Agreement — Standard Terms.

If none, please so indicate by checking the box: X,
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COMPYYANCE WITH LAWS

SCHEDULED

List any exceplions to the representation and warranty in the second sentence of Section 2.2(m)
of the Securjties Purchase Agreement — Standard Terms.

If none, please so indicate by checking the box: X,

List any exceptions to the representation and warranty in the last sentence of Section 2.2(m) of
the Securities Purchase Agreement — Standard Terms.

If none, please so indicate by checking the box: X.
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SCHEDULE E

REGULATORY AGREEMENTS ™™ """ = o

List any exceptions to the represenfation and warranty in Section 2.2(s} of the Securities
Porchase Agreement — Standard Terms.

If none, please so indicate by checking the box: X.

MiA 180702072 3
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DISCLOSURE 8 DULES

List any information required porsvant to Section 2.2(h) of the Securities Purchase Agreement —
Standard Terms.
[REDACTED]
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