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l. INTRODUCTION

Overview

Since the first case of coronavirus disease 2019 (C@\Dwas discovered in the
United States in January 2020, the pandemic has caused sa&eet@jned public health and
economic crises. In March 2021, as these crises continued, the American Rescue #fan Act
2021(ARPA)! established the Coronavirus State and Local Fiscal Recovery Funds (SLFRF) to
provide state, local, and Tribal governméntith the resources needed to respond to the
pandemic and its economic effects and to build a stronger, more equitable economy during the
recovery. The U.S. Department of the Treasury (Treasury) issued an interim final rule
implementing the SLFRF prograonm May 10, 2023and has since disbursed over $240 billion
to state, local, and Tribal governments and received over 1,500 public comments on the interim
final rule. Treasury is now issuing this final rule which responds to public comments,
implements tb ARPA statutory provisions on eligible and ineligible uses of SLFRF funds, and
makes several changes to the provisions of the interim final rule, summarized below in the
section Executive Summary of Major Changes.

SinceTreasury issued the interim finalle in May 2021, both the public health and
economic situations facing the country have evolved. On the public health front, the United
States has made tremendous progress in the fight against €X3YIbcluding a historic

vaccination campaign that hasached over 80 percent of adults with at least one dose and is

1Pub. L. 1172. https://www.congress.gov/117/plaws/publ2/PLAM/7publ2.pdf.

2Throughout this Supplementary Information, Treasury
to refer generally to governments receiving SLFRF funds; this includes states, territories, Tribal governments,
counties, metropolitan cities, @monentitlement units of local government.

386 Fed. Reg. 26786 (May 17, 2021).
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reaching millions of children as wélHowever, the disease continues to present an imminent
threat to public health, especially among unvaccinated individuals. As the Delta variant spread
aaoss the country this summer and fall, the United States faced another severe wave of cases,
deaths, and strain on the healthcare system, with the risk of hospitalization and mortality
exponentially greater to unvaccinated Americans. COY®has now infeéed overs0 million

and killed ovei800,000 Americans since January 20&fhs of thousands of Americans continue

to be infected each d&Even aghenation recoversnew and emerging COVHR9 variants

may continue to pose threats to both public health and the econMawvyng forward, state,

local, and Tribal governments will continue to play a major role in responding through
vaccination campaigns, testing, and otbeEwvices.

The economic recovery similarly has made tremendous progress but faces continued risks
from the disease and the disruptions it has caused. In the early months of the pandemic, the
United States experienced the sharpest economic downturn od, netb unemployment
spiking to 14.8 percent in April 2020he economy has gradually added back jobs, with growth
accelerating in the first half of 20ZHowever, as the Delta variant spread, the intensified health
risks and renewed disruptions slahgrowth, demonstrating the continued risks from the virus.

By fall 2021, the economy baxceeded its prpandemic siZéand unemployment ligallen

below 5 percentbutdespite this progresko many Americans remain unemployed, out of the

4 Centers for Disease Control and Prevention, COVID Data Tracker: CQYIaccinations in the United States,
https://covid.cdc.gov/covidlatatracker/#vaccinations (last visd December 31, 2021).

5 Centers for Disease Control and Prevention, COVID Data Tracker, http://www.covid.cdc.goxdaterid
tracker/#datatrackdrome (last visited December 7, 2021).

5 U.S. Bureau of Labor Statistics, Unemployment Rate [UNRATE], retiéneen FRED, Federal Reserve Bank of
St. Louis; https://fred.stlouisfed.org/series/lUNRATE (last visited December 7, 2021).

“1d.

8U.S. Bureau of Economic Analysis, Real Gross Domestic Product [GDPC1], retrieved from FRED, Federal
Reserve Bank of St. Louisttps://fred.stlouisfed.org/series/GDPCL1 (last visited December 7, 2021).

9 U.S. Bureau of Labor Statisticstipranote 5.



labor fore, or unable to pay their bills, with this pain particularly acute among imeeme
Americans and communities of color. Again, moving forward, state, local, and Tribal
governments will remain on the frontlines of the economic response and rebuildioggest
economy in the aftermath of the pandemic.

However, as state, local, and Tribal governments continue to face substantial needs to
respond to public health and economic conditions, they have also experienced severe impacts
from the pandemic and resinly recessionState, local, and Tribal governments cut over 1.5
million jobs in the early months of the pandemic amid sharp declines in revenue and remain over
950,000 jobs below their preandemic level$? As the Great Recession demonstrated, austerity
among state, local, and Tribal governments can hamper overall economic growth and severely
curtail the ability of governments to serve their constituents.

Recognizing these imperatives, the SLFRF programigkes vital resources for state,
local, and Tribal governments to respond to the pandemic and its economic effects and to replace
revenue lost due to thmublic health emergencpreventing cuts to government services.
Specifically, the ARPA provides th&LFRF fund$! may be used:

a) To respond to the public health emergency or its negative economic impacts, including
assistance to households, small businesses, and nonprofits, or aid to impacted industries

such as tourism, travel, and hospitality;

10y.S. Bureau of Labor Statistics, All Employees, State Government [CES9092000001] and All Employees, Local
Government [CES90930000], retrieved from FRED, Federal Reserve Bank of St. Louis,
https://fred.stlouisfed.org/series/CES9092000001 and https://fred.stlouisfed.org/series/CES9093000001 (last visited
December 7, 2021).

1 The ARPA adds section 602 of the Social Security Actctvisireates the State Fiscal Recovery Fund, and section
603 of the Social Security Act, which creates the Local Fiscal Recovery Fund (together, SLFRF). Sections 602 and
603 contain substantially similar eligible uses; the primary difference between teedtians is that section 602
establishes a fund for states, territories, and Tribal governments and section 603 establishes a fund for metropolitan
cities, nonentitlement units of local government, and counties.
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b) To respondo workers performing essential work during the COMI®public health
emergency by providing premium pay to eligible workers;

c) For the provision of government services to the extent of the reduction in revenue due to
the COVID 19 public health emergencglative to revenues collected in the most recent
full fiscal year prior to the emergency; and

d) To make necessary investments in water, sewer, or broadband infrastructure.

In addition, Congress specified two types of ineligible uses of funds: funds mag not b
used for deposit into any pension fund or, for states and territories only, to directly or indirectly
offset a reduction in net tax revenue resulting from a change in law, regulation, or administrative
interpretation.

| ssued May 10, @ndfialrule pfovided farther getaison eligitilesuses
of funds within the four statutory categories, ineligible uses of funds, and administration of the
program. The interim final rule provided state, local, and Tribal governments substantial
flexibility to determine how best to use payments from the SLFRF program to meet the needs of
their communities. The interim final rule aimed to facilitate swift and effective implementation
by establishing a framework for determining the types of programs andesetivit are eligible
under the ARPA along with examplesadiigible uses of funds that state, local, and Tribal
governments may consider.

State, local, and Tribal governments are already deploying SLFRF funds to make an
impact in their communitie§.he SIFRF program ensures that state, local, and Tribal
governments have the resources needed to fight the pandemic, sustain and strengthen the
economic recovery, aintain vital public services, amdakeinvestments that support loitgrm

growth opportunity and equity. Treasury looks forward to supporting and engaging with state,



local, and Tribal governments as they use these funds to make transformative investments in
their communitiesFinally, with so manypressing and effective ways to U8eFRF funds, there
is no excuse for waste, fraud, or abaséhese funds

Treasuryreceived over 1,500 comments spanning nearly all aspects of the interim final
rule. The final rule considers and responds to comments, provides clarification taspaois
of the interim final rule, and makes several changes to eligible uses under the program,

summarized immediately below.

Executive Summary of Major Changes and Clarifications

The final ruleprovidesbroader flexibility and greater simplicity in tipeogram,in
response to public commengsmong other clarifications and changes, the final rule provates
the following:

1 Public Health andNegativeEconomic Impactdn addition to programs and services, the

final rule clarifies that recipientmay use funds for capital expenditures that support an
eligible COVID-19 public health or economic response. For example, recipients may
build certain affordable housing, chilte facilities, schools, hospitals, and other projects
consistent witttherequirementsn this final rule and th&upplementary Information

In addition, the final rulpresumes than expanded set of households and
communities afici pipmpiacn &@tdedl v i mpactedo by
allowing recipients to provide responses to a broad set of households and entities without
requiring additional analysis. Further, the final rule provides a broader set of enumerated
eligible uses availablef these communities as part of COVID public health and

economic response, including making affordable housing, childcare, and early learning



serviceseligible in all impacted communities and making certain community
development and neighborhood reviation activities eligible for disproportionately
impacted communities.

Further, the final rule allows for a broader set of uses to restore and support
government empl oyment , i nc l-padiémicdasdlimer i ng ab
providing funds to mployees that experienced pay cuts or furloughs, avoiding layoffs,
and providing retention incentives.

Premium PayThe final ruleoffersmore streamlined options to provide premium pay, by
broadening the share of essential workers who can receive premium pay without a written
justification while maintaining a focus on lowgrcome and frontline essential workers.
Revenue LossThe final ule offers astandardallowance for revenue loss of $10 million,
allowing recipients to select between a standard amount of revenue loss or complete a full
revenue loss calculation. Recipients that selecttiralardallowance may use that

amount for goveament services.

Water, Sewer, and Broadband Infrastructditee final rule significantly broadens

eligible broadband infrastructure investments to address challenges with broadband
access, affordabilitygndreliability, and adds additional eligible watend sewer
infrastructure investments, including a broad range of lead remediation and stormwater

management projects.



Structure of th&upplementary Information

In addition to this Introduction, thiSupplementary Informatiois organized into four
sections: 1) Eligible Uses, 2) Restrictions on Use, 3) Program Administration Provisions, and 4)
Regulatory Analyses.

The Eligible Uses section describes the standards to determine eligible uses of funds in
each of the four eligiblase categories:

1) Responding to the public health and negative economic impacts of the pandemic (which
includes several sutategories)

2) Providing premium pay to essential workers

3) Providing government services to the extent of revenue loss due to the parahem

4) Making necessary investments in water, sewer, and broadband infrastructure.

Each eligible use category has separate and distinct standards for assessing whether a use
of funds is eligible. Standards, restrictions, or other provisions in one eliggbl category do not
apply to the others. Therefore, recipients should first determine which eligible use category a
potential use of funds fits within, then assess whether the potential use of funds meets the
eligibility standard or criteria for that egjory. In the case of uses to respond to the public health
and negative economic impacts of the pandemic, recipients should also determine which sub
category the eligible use fits within (i.e., public health, assistance to households, assistance to
small husinesses, assistance to nonprofits, aid to impacted industrjsblic sector capacity
and workforcg, then assess whether the potential use of funds meets the eligibility standard for
that subcategory. Treasury does not fapprove uses of funds; ipentsare advised toeview

the final rule and may pursue eligible projects under it.



In some sections of the rule, Treasury identifies specific uses of funds that are eligible,
call ed Aenumerated el igible usespedefigble exampl
uses of funds to respond to the public health and negative economic impacts of the pandemic.
Uses of funds that are not specifically named as eligible in this final rule may still be eligible in
two ways. First, under the revenue loss el@ilise category, recipients have broad latitude to
use funds for government services up to their amount of revenue loss due to the pandemic. A
potential use of funds that does not fit within the other three eligible use categories may be
permissible as agyernment service, which recipients can fund up to their amount of revenue
loss. For example, transportation infrastructure projects are generally ineligible as a response to
the public health and negative economic impacts of the pandemic; howeverjentempld
fund these projects as a government service up to its amount of revenue loss, provided that other
restrictions on use do not apply. See sections Revenue Loss and Restrictions on Use for further
information. Second, the eligible use categoryrésponding to the public health and negative
economic impacts of the pandemic provides aeximaustive list of enumerated eligible uses,
which means that the listed eligible uses include some, but not all, of the uses of funds that could
be eligible. TheEligible Uses section provides a standard for determining if other uses of funds,
beyond those specifically enumerated, are eligible. If a recipient would like to pursue a use of
funds that is not specifically enumerated, the recipient should use tharstand other
guidance provided in theection Rblic Health andNegativeEconomiclmpacts to assess
whether the use of funds is eligible.

Next, the Restrictions on Use section describes limitations on how funds may be used.
Treasury has divided tHeestriction on Use sectionto (A) statutory restrictions under the

ARPA, which include 1) offsetting a reduction in net tax revenue, and 2) deposits into pension



funds, and (B) other restrictions on use, which include 1) debt service and replenistninestes

2) settlements and judgments, and 3) general restriclibiese restrictions apply to all eligible

use categories; however, some restrictions apply only to certain types of recipient governments,
and recipientsire advised toeview the final ruldo determine which restrictions apply to their

type of government (e.g., state, territory, Tribal government, county, metropolitan city, or
nonentitlement unit of government). To reiterate, for recipient governments covered by a specific
restriction, thatestriction applies to all eligible use categories and any use of funds under the
SLFRF program. Specifically:

1 For states and territories only, funds may not be used to offset directly or indirectly a
reduction in net tax revenue resulting from a changstate or territory law.

1 For all recipients except Tribal governments, funds may not be used for deposits into a
pension fund.

1 For all recipients, funds may not be used for debt service or replenishing financial
reserves.

1 All recipients must also complyith three general restrictions. First, a recipient may not
use SLFRF funds for a program, seryiaecapital expendituréhat conflicts with or
contravenes thstatutory purpose GARPA, including a program, servicer capital
expenditurghat includesa term or condition that undermines efforts to stop the spread of
COVID-19. Second, recipients may not use SLFRF funds in violation of the ceanfflict
interest requirements contained in the Award Terms and Conditions, including any self
dealing or violation of ethics rules. Lastly, recipients should be aware that federal, state,
and local laws and regulations, outside of SLFRF program requireraksatapply,

including for example, environmental laws dederal civil rights and nondiscrimination
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requirements, which include prohibitions on discrimination on the basis of race, color,

national origin, seXincluding sexual orientation and gender identitg)igion, disability,

age or familial status (havinghildren under the age of 18)

The Program Administration Provisions section describes the processes and requirements
for administering the program on an ongoing basis, specifiaalhglates to the following
distribution of funds, timeline for usingrids, transfer of funds from a recipient to different
organizations, use of funds for program administration, reporting on use of funds, and
remediation and recoupment of funds used for ineligible purposes. Of note, SLFRF funds may
only be used for costsdarred within a specific time period, beginning March 3, 2021, with all
funds obligated by December 31, 2024 and all funds spent by December 31, 2026. Recgients
advisedtm | so consult Treasuryo6s Reporting and Conm
information on program administration processes and requirements, including applicability of the
Uniform Guidance.

Finally, the section Regulatory Analyses p
this rulemaking, as required by several laws, regulatamd Executive Orders.

Throughout thisSupplementary Information st at ement s using the t¢
Amust o r ef er,exteptwhea gsedisumenarzingtoginions expressed in public

commentsSt at ements using the term fiencourageo ref
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Il. ELIGIBLE USES

A. PuBLIC HEALTH AND NEGATIVE ECONOMIC IMPACTS
Background

Since the first case of COVHD9 was discovered in the United States in January 2020,
the disease has infected oB@million and killed over800,000 Americand? The diseasé and
necessary measures to respomive had an immense public health and egoo impact on
millions of Americans across many areas of life, as detailed below in the respective sections on
Public Health and Negative Economic Impacts. Since the release of the interim final rule in May
2021, the country has made major progress htifig the disease and rebuilding the economy
but faces continued risks, as illustrated by the spread of the Delta variant and the resulting
sl owdown in the economic recovery. The SLFRF
provide substantial flexibty to recipients to respond to pandemic impacts in their local
community; this flexibility is designed to help state, local, and Tribal governments adapt to the
evolving public health emergency and tailor their response as needs evolve and to tHarparticu
local needs of their communities.

Indeed, state, local, and Tribal governments face continued needs to respond at scale to
the public health emergency. This includes continued public health efforts to slow the spread of
the disease, to increase vaation rates and provide vaccinations to new populations as they
become eligible, to protect individuals living in congregate facilities, and to address the broader
impacts of the pandemic on public health. Similarly, while a strong economic recovery is

uncderway, the economy remaiBL million jobs below its prgpandemic level, pointing to the

12 Centers for Disease Control and Prevention, COVID Data Tracker, http://www.covid.cdc.govdatid
tracker/#datatrackdnome (last visited December 31, 2021).
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continued need for response efforts, withdiomome workers and communities of color facing
elevated rates of unemployment and economic hard$himg-standing diparities in health
and economic outcomes imderservett communities, that amplified and exacerbated the
impacts of the pandemic, also present continued barriers to full and equitable recovery.

As state, local, and Tribal governments work to meet thégolakalth and economic
needs of their communities, these governments are also confronting the need to rebuild their own
capacity. Facing severe budget challenges during the pandemic, many state, local, and Tribal
governments have been forced to make tuservices or their workforces, including cutting
over 1.5 million jobs from February to May 2020, or delay critical investments. As of fall 2021,
state, local, and Tribal government employment remained &@0@@ jobs below pre
pandemic level$® In the recovery from the Great Recession, cuts to state, local, and Tribal
governments became a meaningful drag on economic growth for several years, and the SLFRF
program provides the resources needed-tovest in vital public services and workersawmid

this outcome?®

13U.S. Bureau of Labor Statistics, All Employees, Total Nonfarm [PAYEMS]

https://fred.stlouisfed.org/series/PAYEMS (last visited December 7, 2021).

“Treasury uses fdunderservedo to refer to popiolations st
communities, that have been systematically denied a full opportunity to participate in aspects of economic, social,

and civic |ife. I n the interim final rule, Treasury ge.l
populations and comnnities.

15U.S. Bureau of Labor Statistics, All Employees, State Government [CES9092000001] and All Employees, Local
Government [CES9093000001], retrieved from FRED, Federal Reserve Bank of St. Louis,
https://fred.stlouisfed.org/series/CES9092000001 amsiMired.stlouisfed.org/series/CES9093000001 (last visited

December 7, 2021).

16 Tracy Gordon, State and Local Budgets and the Great Recession, Brookings Institution (Dec. 31, 2012),
http://lwww.brookings.edu/articles/stat@d localbudgetsandthe-greatrecession.
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1. GENERAL PROVISIONS STRUCTURE AND STANDARDS

Background:Sections 602(c)(1)(A) and 603(c)(1)(A) thie Social Security Act establish
that recipients may use funds Ato respond to
COVID-19 or its negative economic impacts, including assistance to households, small
businesses, and nonprofits, or aid to impacted industries such as tourism, travel, and hospitality.
The interim final rule established three categories within this &igige: 1) public health
responses for those impacted by the pandemic, including the general public; 2) responses to the
negative economic impacts that were experienced by those impacted as a result of the pandemic;
and 3) additional services, either gsublic health response or a response to the negative
economic impacts of the pandemic, for disproportionately impacted communities.

The interim final rule established the method to determine which specific programs or
services may be eligible to respondiie public health emergency or to respond to the negative
economic impacts of the public health emergency within this frameworkinfidrem final rule
included multiple enumerated uses that are eligible within each of these categories when
provided todligible populations, includingopulations that the interim final rule presumed to
have beeimmpacted(in the case of public health responses and responses to negative economic
impacts) odisproportionately impacte(n the case of disproportionately impacted
communities)Finally, the interim final rule also allowed recipients to designate additional
individuals or classes as impacted or disproportionately impacted. The standards for each of
these criteria under the interim final rule are discussed below.

To assess whether a program or serwioald be eligible to respond to the public health
emergencyo i ts negative economic iIimpacts, the int

required] to, first, identify a need or negative impact of the COXtBpublic health emergency
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and, second, identify how the program, service, or other interventitvasses the identified

need or impact [ .€é€] [E]Jligible uses under thi
or the harmful consequences of the economic disruptions resulting from or exacerbated by the
COVIDI19 public heal t hmerateddigibte asesowere gresumecdeto reepthis
criterion.

With respect to uses not specifically enumerated in the interim final rule as eligible public
health responses,thent er i m f i nal rule stated that, A[ t]
eligible under this category, recipients should identify an effect of COY®n public health,
including either or both of immediate effects or effects that may manifest over months or years,
and assess how the use would respond to or address the identiiiee e d . 0

With respect to uses not specifically enumerated in the interim final rule as eligible
responses to regative economic impact of the public health emergency, the interim final rule
stated that #dA[e]ligi bl e uscérpactsdfthe publiehegitto nd t o
emergency must be designed to address an economic harm resulting from or exacerbated by the
public health emergency. In considering whether a program or service would be eligible under
this category, the recipient should asse/hether, and the extent to which, there has been an
economic harm, such as loss of earnings or revenue, that resulted from thei@@¥yublic
health emergency and whether, and the extent to which, the use would respond to or address this
harml’ A recipient should first consider whether an economic harm exists and whether this harm
was caused or made worse by the COMI® publ i ¢ heal intiménaletegency . 0
went on to say that: Aln addition, the eligib

economic impact. Responses must be related and reasonably proportional to the extent and type

71n some cases, a use may be permissible under another eligible use category even if it falls outside the scope of
section (c)(1)(A) of section 602 and 603 of the Social Security Act.
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of harm experienced; uses that bear no relati@regrossly disproportionate to the type or
extent of harm experienced would not be eligi

Throughout this final rule, Treasury refers to households, communities, small businesses,
nonprofits, and industries that experienced public health @tiwegeconomic impacts of the
pandemic as Ai mpacted. o The first section in
category included public health responses for these impacted classes. The second category in the
interim final rule under this eligiblusecategoryincluded responses to the negative economic
impacts that were experienced by these impacted classes as a result of the pandemic.

The interim final rule further recognized that certain populations have experienced
disproportionate health oegative economic impacts during the pandemic, agxigting
disparities in these communities amplified the impacts of the pandemic. For example, the interim
final rule recognized that the negative economic effects of the pandemic were particularly
pronownced among loer-income families, who were more likely to experience income loss and
more likely to have a job that requiredperson work. The interim final rule recognized the role
of pre-existing social vulnerabilities and disparities in driving thepdrate health and economic
outcomes and presumed that programs designed to address these health or economic disparities
are responsive to the public health or negative economic impacts of the €@\blic health
emergencywhen provided in disproportiately impacted communities. In addition to
identifying certainpopulations and communities presumed to be disproportionately impected
also empowered recipients to identify other disproportionately impacted households,
populations, communities, or srhblisinesses. The interim final rule provided that, in

identifying these disproportionately impacwmammunities recipients should be able to support
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their determination that the pandemic resulted in disproportionate public health or economic
outcomes tdhe specific populations, households, or geographic areas to be served.

Throughout this final rule, Treasury refers to those households, commusntigs,
businesses, and nonprofits that experienced disproportionate public health or negative economic
impacts of the pandemic as Adisproportionately
rule under this eligible use includlpublic health responses and responses to the negative
economic impacts for these disproportionately impacted classes.

The nterim final rule provided significant flexibility for recipients to determine which
households, populations, communities, or small businéssesbeen impacted and/or
disproportionately impacted by the pandemic and to identify appropriate responsiegeriime
final rule included several provisions to provide simple methods for recipients to identify
impacts and design programs to address those impacts. Fiistgetima finalrule allowed
recipients to demonstrate a negative economic impact on a popwaclass and provide
assistance to households or small businesses that fall within that population or class. In such
cases, the recipient need only demonstrate that an individual household or business is within the
class that experienced a negativeremmic impact, rather than requiring a recipient to
demonstrate that each individual household or small business experienced a negative economic
impact, because the impact was already identified for the class.

Second, in the interim final rul@reasury presumed that certain populations have been
impacted or disproportionately impacted and are thus eligible for services that respond to these
impacts or disproportionate impacts. Specifically, the interim final rule permitted recipients to
presumehat households that experienced unemployment, increased food or housing insecurity,

or are low or moderatancome experienced a negative economic impact from the pandemic.
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The interim final rule also permitted recipients to presume that certain sepvoscgsed in

Quialified Census Tracts (QCTS), to individuals living in QCTs, or by Tribal governments are
responsive to disproportionate impacts of the pandemic. In addition to the populations presumed
to be impacted or disproportionately impacted, undemtieeim final rule, recipients could

identify other impactetiouseholds oclasses, as described above, as well as other populations,
households, or geographic areas that are disproportionately impacted by the pandemic.

Third, as mentioned previously, therim final rule included a neaxhaustive list of
uses of funds that Treasury identified as responsive to the impacts or disproportionate impacts of
the pandemic. Treasury refers to thesBesmumerated eligible uses.

To summarize, the interim finalile identified certain populations that are presumed to
beimpactedby the pandemic (and specific enumerated uses of funds that are responsive to that
impact) and populations that are presumed tdiggroportionately impactedy the pandemic
(and specift enumerated uses of funds that are responsive to those disproportionate impacts). In
addition, the interim final rule provided standards for recipients to assess whether additional uses
of funds, beyond the enumerated eligible uses, are eligible for fetpand disproportionately
impacted populations and permitted recipients to identify dtbeseholds oclasses that

experienced impacts of the pandemic or disproportionate impacts of the pandemic

Rule Structure

Public CommentMany commenters expresseahncern regarding the structure of the
eligible uses, indicating they found the structure of the public health and negative economic
impacts section of the interim final rule to be confusing or difficult to navigate. Other

commenters indicated that theyderstood the enumerated uses to be the only eligible uses
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and/or the presumed eligible populations to be the only eligible populations. Several commenters
expressed frustration about the number of eligible uses specifically enumerated in the interim
final rule,which they considered too feand commenters proposed a wide range of additional
enumerated eligible uses (for further discussion, see the sBciidic Health andection
Negative Economic Impacts). Commenters expressed concern with pursuing uses of funds not
explicitly enumerated in the eligible use sectiomcertaintyregarding the broad flexibility
provided under the interim final rule to pursue additional prograaigeispond to the public
health or negative economic impacts of the pandemic or the process for doing so.

Treasury Responsé@reasury recognizes that many commenteltshe structure of the
interim final rulecould be clarified These comments are consig with many of the questions
that Treasury has received from recipients, which requested clarification regarding the category
their desired response fits into. Treasury observes that these comments and questions generally
fall into four categories: 1)dw to identify the correct public health or negative economic impact
category for a particular response, 2) how to identify whether a particular use is eligible, 3) how
to identify an impacted or disproportionately impacted class, and 4) whether an dedmesea
can be provided to a class other than those presumed impacted or disproportionately impacted. In
response to comments, Treasury is adjusting the structure of the public health and negative
economic impasteligible use section dahefinal rule toimprove clarity and make it easier for
recipients to interpret and applyefinal rule.

Specifically, Treasury is restructuritige rule to aid recipients determinng whether a
particular response is eligible and how the particular response might be eligibl@under
particularcategory. This restructuring reinforces the fundamental criteria that a use of funds is

eligible based on its responsiveness to a public healtegative economic impact experienced
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by individuals, households, small businesses, nonprofits, or impacted industries (together
fibenef iThisrestruetaring is intended to make the rule easier to navigate and to
implement, including any criter or conditions on particular uses of funds.

The reorganization of the public health and negative economic isgestion of the
final rule is also intended to clarify the enumerated eligible uses described in the interim final
rule. The reorganizationself is not intended to change the scope of the enumerated uses that
were included in the interim final rule or that were allowable under the interim final rule. In
some cases, specific enumerated uses are being altered, and those changes are discussed as
changes withirthe section omhat enumerated use.

The final rule streamlines and aligns services and standards that are generally applicable
or are provided for public health purposes. Under this approach, eligible uses to respond to the
public health emergency are organized based on the type of puddtic peblem: 1) COVIBL9
mitigation and prevention, 2) medical expenses, 3) behavioral health care, and 4) preventing and
responding to violence. Under this approach, eligible uses to respond to the negative economic
impacts of the public health emergerarg organized based tretype of beneficiary: 1)
assistance to households, 2) assistance to small businesses, and 3) assistance to nonprofits,
alongside a fourth standalone eligibility category for aid to travel, tourism, hospitality, and other
impactedndustries. The first three categories, assistance to households, small businesses, and
nonprofits, include enumerated eligible uses for impacted and disproportionately impacted
beneficiaries. This change in structure is intended to provide a framewabiitahrly identifies
the intended beneficiaries of uses of funds and provides clarity about what types of assistance are

Aresponsive to the pandemic or iIits negative e

18 Note that small businesses, nonprofits, and industrigsatsa function as subrecipients. For additional
information on these distinctions see section Distinguishing Subrecipients versus Beneficiaries.
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a.STANDARDS FORIDENTIFYING A PUBLIC HEALTH OR NEGATIVE ECONOMIC IMPACT
Standards: Designating a Public Health Impact

Public CommentMany commenters expressedcertaintyabout how to determine
whether a use of funds, beyond those specifically enumerated as eligible, magtaigéle
public health response. For example, many commenters submitted questions asking whether
specific uses of funds would be eligible. Othezsatibed what they considered to be impacts of
the pandemic and argued that uses of funds to respond to these issues should be eligible. Some
commenters requested that Treasury provide additional detail to guide their assessments of
eligible uses of fundg:or example, a commenter requested more clarification around exactly
what and whose medical expenses can be covEhede comments ranged in their specificity
and covered the full range of the enumerated eligible uses.

Treasury Respons@reasury is @rifying that when assessing whether a program or
service is an eligible use to respond to the public health impacts of the COd/HDblic health
emergencythe Departmenyill consider the two eligibility requirements discussed below
These standards dpgpo all proposed public health uses.

First, there must be a negative public health impact or harm experienced by an individual
or a class. For ease of administration,ittterim final ruleallowed, andhefinal rule maintains
the ability for, recipients talentify a public health impact on a population or group of
individuals, referred to as a fddeamsn;l)g 0 and t o
whether an individual is eligible for a programsined to address a harm experienced by a
class the recipient neednly documenthat the individual is within the class that experienced a

public health impact, see section Standards: Designating Other Impacted Classes. In the case of
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some impacts, foexample impacts of COVI9 itself that are addressed by providing
prevention and mitigation services, such a class could reasonably include the general public.

Second, the program, service, or other intervention must address or respond to the
identified mpact or harm. The final rul@aintainstheinterim final rulerequirement that eligible
uses under this category must be in response to the disease itself or other public health harms that
it caused-®

Responses must be reasonably designed to bendfidikiual or class that experienced
the public health impact or harm. Uses of funds should be assessed based on their responsiveness
to their intended beneficiaries and the ability of the response to address the impact or harm
experienced by those beraéiries.

Responses must also be related and reasonably proportional to the extent and type of
public health impact or harm experienced. Uses that bear no relation or are grossly
disproportionate to the type or extent of harm experienced would not i#eeliges.

Reasonably proportional refers to the scale of the response compared to the scale of the harm. It
also refers to the targeting of the response to beneficiaries compared to the amount of harm they
experiencedln evaluating whether a use is reasonably proportional, recipients should consider
relevantfactors about the harm identified and the response. For example, recipients may consider
the size othe population impacted and the severity, type, and duratidimeaimpact. Recipients

may also consider the efficacy, cost, eefectiveness, and time to delivery of the response.

91n designing an intervention to mitigate COVID, the recipient should consider guidance from public health
authorities, particularly the Centers for Disease Control and Prevention (CDC), in assessing appropriaté COVID
mitigation and prevention strategiegéCenters for Disease Control and Prevention, COYE)
https://www.cdc.gov/coronavirus/204fov/index.html). A program or service that imposes conditions on
participation in or acceptance of the service that would undermine efforts to stop the spread ofi®@VID
discourage compliance with practices in line with CDC guidance for stopping the spfe@¥iid-19 is not a
permissible use of funds.
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If a recipient intends to fund capital expendituresesponseo the public health impacts
of the pandemicrecipients shouldefer tothe section Capital Expenditures for details about the

eligibility of capital expenditures.

Standards: Designating a Negative Economic Impact

Public CommentMany commenters expressedcertaintyabout how to determine
whetheruses of funds, beyond thee specifically enumerated as eligible, might be eligible
responses to negative economic impacts. For example, many commenters submitted questions
asking whether specific uses of funds would be eligible. Others described what they considered
to be impact®f the pandemic and argued that uses of funds to respond to these issues should be
eligible. Some commenters requested that Treasury provide additional detail to guide their
assessments of eligible uses of funds. These comments ranged in their spacdicibyered
the full range of eligible uses to respond to negative economic impacts. Several commenters
asked for clarification about what types of food assistance would be considered eligible. Another
commenter requested that the establishment of outtivioig be eligible. Many commenters
inquired about homeless shelters as an eligible use of SLFRF funds.

Commenters also expresaatcertaintyabout the ability to establistiasses, including
geographic areathat experienced a negative economic impact or disagreed with the
requirement that an individual entity be impacted by the pandemic in order to receive assistance.
For example, a commentargued thainterventions should not be limited to individuals or
businesses that experienced an economic ingratshould instead be used broadly to support

economic growthThese commenters arglihatanexpenditure that supports a moodust

economy may help combat the pandit@iodsoévenifnegat i

23



funding is provided to individuals or entities that did not themsedxpsrience a negative
economic impactiuring the pandemic.

Treasury Respons@&he final rule maintains the standard articulated inritexim final
rule. For clarity,thefinal rule rearticulates that when assessing whether a program or service is
an eligible use to respond to the negative economic impacts of the CO¥/fiblic health
emergency, Treasury will consider the two eligibility requirements discussed below.

First, there must be a negative economic impact, or an economic harm, experienced by an
individual or a class. The recipient should assess whether, and the extent to which, there has been
an economic harm, such as loss of earnings or revenuegshéied from the COVIDL9 public
health emergency. A recipient should first consider whether an economic harm exists and then
whether this harm was caused or made worse by the CQ¥Ipublic health emergencyhis
approach is consistent with the textloé statute, which provides that funds in this category must
be used to Arespond to the public health emer
i mpacts. 0

While economic impacts may either be immediate or delayed, individuals or classes that
did notexperience a negative economic impact from the public health emergency would not be
eligible beneficiaries under this category. As noted aboventbem final rulepermitted
recipients to presume that households that experienced unemployment, infredsechousing
insecurity, or are lowor moderaténcome experienced a negative economic impact from the
pandemi c. For discussion of the final rul ebs
Populations Presumed Eligible.

The final rule alsanaintainsseveral provisions included in theerim final ruleand

subsequent guidance that are intended to ease administration of identifying that the beneficiary
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experienced a negative economic impact or harm. For exampletahe final ruleallowed,
andthefinal rule maintains the ability for, recipients to demonstrate a negative economic impact
on a population or group, referred to as a fc
businesses, or nonprofits that fall within that class. In suasctse recipient need only
demonstrate that the household, small business, or nonprofit is within the class that experienced a
negative economic impact, see section Standards: Designating Other Impacted Classes. This
would allow, for example, an internatcess assistance program for all households with children
to support those househol ds 6 amdledutaiiohayactivittes par t i
like extending learning opportunitiegmong other critical activitiesn that casgthe recipiat
would only need to identify a negative econom
childreno and wo u lodotherwide demenstidtieat each chdividuame n t
household served experienced a negative economic impact.

Second, the responsaust be designed to address the identified economic harm or impact
resulting from or exacerbated by the public health emergency. In selecting responses, the
recipient must assess whether, and the extent to which, the use would tesposddresshis
harm or impactThis approach is consistent with the text of the statute, which provides that funds
may be used to Arespond tod the fAnegative eco
Ai ncluding assistance t o onprofilssoediddolindpacted s ma | | bu
industries such as tourism, travefiasandthospid
or fHaugaoests that responses should address t he
types of beneficiarie.g., louseholds or small businesgses

Responses must be reasonably designed to benefit the individual or class that experienced

the negative economic impact or harm. Uses of funds should be assessed based on their
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responsiveness to their intended beneficiarythadbility of the response to address the impact
or harm experienced by that beneficiéty.

Responses must also be related and reasonably proportional to the extent and type of
harm experienced; uses that bear no relation or are grossly dispropoitaiatéype or extent
of harm experienced would not be eligible uUSeReasonably proportional refers to the scale of
the response compared to the scale of the harm. It also refers to the targeting of the response to
beneficiaries compared to the amoahharm they experiencetbr example, it may not be
reasonably proportional foraash assistance program to provide assistancedryamall
amountto a group that experienced severe harmima@dmuch larger amoutd a group that
experienced relativ little harm In evaluating whether a use is reasonably proportional,
recipients should considezlevantfactors about the harm identified and the response. For
example, recipients may consider the sizéhepopulation impacted and tiseverity, type, and
duration of the impact. Recipients may also consider the efficacy, coseffadiveness, and
time to delivery of the response.

Finally, recipients should be aware of the distinction between beneficiaries of funds and
subrecipientsa recipient may provide services to beneficiaries through subrecipients that did not
experience a negative economic impact, see section Distinguishing Subrecipients versus
Beneficiaries. That is, a recipient mayardSLFRF funds to an entity that did retperience a
negative economic impact in order to implement a program or provide a service to beneficiaries

on its behalf. Such transfers, when implementing a public health or negative economic impact

20 For example, expenses such as excessive compensation to employees or expenses which have already been
reimbursed through another federal program, are not reasonably designed to address a negative ecoctaimic impa
a beneficiary.

21 For example, a program or service that imposes conditions on participation in or acceptance of the service that
would undermine efforts to stop the spread of CO\NIDor discourage compliance with practices in line with CDC
guidancedor stopping the spread of COVAID9 is not a permissible use of funds.
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response, should be responsive to and designed tatbedefiduals, households, small
businesses, nonprofits, or impacted industries that did experience a public health or negative

economic impact.

Determining the Appropriate Eligible Use Category

Public CommentSome commenters expressettertaintyabait how to analyze
negative economic impacts to different entities (e.g., households, small businesses, nonprofits).
For example, commenters asked whether a nonprofit, which did not experience a negative
economic impact itself, could be granted fundpriavide services to individuals experiencing
homelessness, who did experience negative economic impacts. Other commenters proposed
providing assistance to support the expansion of small businesses, under the theory that this
would create more job opporttiris for unemployed workers who experienced negative
economic impacts.

Treasury Responsén the final rule, Treasury is clarifying that recipients should assess a
potential use of funds based on which beneficiary experienced the negative economidnmpact,
other words, the households, small businesses, nonprofits, or impacted industries that
experienced the negative economic impact

Treasury notes that recipients nayardSLFRF funds to many different types of
organizations to carry out eligible useduids and serve beneficiaries on behalf of a recipient.
When a recipient provides funds to another entity to carry out eligible uses of funds and serve
beneficiaries the entity becomes a subrecipient (see section Distinguishing a Subrecipient versus
a Bereficiary). For example, a recipient may grant funds to a nonprofit organization to provide

food assistance (an eligible use) to {meome households (the beneficiaries). Recipients only
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need to assess whether the beneficiaries experienced a negativeie¢orpactandwhether

the eligible use responds to that impaohsistent with the twpart framework described abqve
the organization carrying out the eligible use does not need to have experienced a negative
economic impact if it is serving as the i@ for reaching the beneficiaries. When making
determinations about how to implement a program, recipients should consider whether that
method of program implementation is an effective and efficient method to implement the
program and do so in accordaneiéh the Uniform Guidance provisions that govern
procurements and stgranting of federal funds, as applicable.

As noted above, recipients should analyze eligible uses based on the beneficiary of the
assistance or the entity that experienced a negator@enic impact. Assistance to a small
business or to an impacted industry must respond to a negative economic impact experienced by
that small business or industry. Recipients may not provide assistance to small businesses or
impacted industries that disbhexperience a negative economic impact, although recipients can
identify negative economic impacts for classes, rather than individual businesses, and may also
presume that small businesses in certain areas experienced impacts; see section General
Providons: Structurend StandardandsectionAssistance to Small Businesses for details.

Several examples illustrate the application of these condeptexample, a recipient
could provide assistance to households via a contract with a busimesatabsidized jobs
for the longterm unemployed; in this case the businssssubrecipient angeed not have
experienced a negative economic impact, but the recipient would need to identify a specific
connection between the assistance provided and addréssinggative economic impact
experienced by the unemployed househaltie recipient could, for instance, document the

subsidized jobs created under the contract and their reservation faetangnemployed
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individuals. Similarly, a recipient might provide assistance to a small business that experienced a
pandemierelated I@s ofrevenue This small business is a beneficiaryd may use those funds

in many wayspotentially including hiring or retaining staff. However, general assistance to a
business that did not experience a negative economic impact under the theory #ssistance
generally grows the economy and therefore enhances opportunities for unemployed workers
would not be an eligible use, because such assistance is not reasonably designed to impact the
individuals or classes that experienced a negative ecommpact. In other words, there is not a
reasonable connection between the assistance provided and an impact on the beneficiaries. Such
an activity would be attenuated from and thus not reasonably designed to benefit the households

that experienced the ndga economic impact.

b. POPULATIONS PRESUMEDELIGIBLE
Presumed Eligibility: Impacted and Disproportionately Impacted Households and Communities
Background:As noted above, thiaterim final ruleallowed recipients to presume that
certain households were impacted or disproportionately impacted by the pandemic and thus
eligible for responsive programs or services. Specifically, undentdsem final rule recipients
couldpresume that a household or population that experienced unemployment, experienced
increased food or housing insecurity, or isd{@vmoderatancome experienced negative
economic impacts resulting from the pandemic, and recipients may provide servicespgbad
to these impacts.
Theinterim final rulealso recognized that pexisting health, economic, and social
disparities contributed to disproportionate pandemic impacts in certain communities and allowed

for a broader list of enumerated eligible sise respond to the pandemic in disproportionately
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impacted communities. Under thgerim final rule recipients were allowed to presume that
families residing in QCTSs or receiving services provided by Tribal governments were

disproportionately impactedylihe pandemic.

Definition of Low and Moderatdncome

Public Comment As noted earlier, many ceantnent er s
moderatss ncome o0 to provide recipients greater cl a
presumed to be impactég the pandemic.

Treasury Respons@&hefinal rule maintainshe presumptions identified in tieerim
final ruleand defines lowand moderaténcome for the purposes of determining which
households and populations recipients may presume to have lqsriach To simplify the
administration of this presumptiotihefinal rule adopts a definition of lonand moderate
income based on thresholds established and used in other federal programs.

Definitions The final rule defines a householdlas incomef it has (i) income at or
below 185 percent of the Federal Poverty Guidelines (FPG) for the size of its household based on
the most recently published poverty guidelines by the Department of Health and SBemaes
(HHS) or (ii) income at or below 40 percent of the Area Median Income (AMI) for its county
and size of household based on the most recently published data by the Department of Housing
and Urban Development (HUBS.

The final rule defines a hoelsold asnoderate incomé it has (i) income at or below

300 percent of the FPG for the size of its household based on the most recently published

22 AM is also often referred to as median family income for the area. Since AMI is synonymous with this term and
used more generally, the final rule refers to AMI.
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poverty guidelines by HHS or (ii) income at or below 65 percent of the AMI for its county and
size of housebld based on the most recently published data by HUD.

Recipients may determine whether to measure income levels for specific households or
for a geographic area based on the type of service to be provatezkample, recipients
developing a program #éh serves specific households (e.g., a subsidy for internet access, a
childcare program) may measure income at the household Raa#bients providing a service
that reaches a general geographic area (e.g., a park) may measure median income of that area.

Further, recipients should generally use the income threshold for the size of the
household to be served (e.g., when providing childcare to a household of five, recipients should
reference the income threshold for a household of five); however, resipiaytuse the income
threshold for a default household size of three if providing services that reach a general
geographic area or if doing so would simplify administration of the program to be provided (e.g.,
when developing a park, recipients should theeincome threshold for a household size of three
and compare it to median income of the geographic area to be served).

Note that recipients can also identify and serve other classes of households that
experienced negative economic impacts or disprop@tiimpacts from the pandemic;
recipients can identify these classes based on their income levels, including above the levels
defined as lowand moderaténcome in the final rule. For example, a recipient may identify that
households in their communityitly incomes above the final rule threshold for {meome

nevertheless experienced disproportionate impacts from the pandemic and provide responsive

2 For the six New Egland states of Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, and
Vermont, HUD provides AMI for towns rather than counties. Recipients in these states should use the AMI
corresponding to their town when determining thresholds for bottatamhmoderate income.

31



services. See section General Provisions: Standards for Identifying Other Eligible Populations
for detailson applicable standards.

Applicable levelsFor reference, the FPG is commonly referred to as the federal poverty

level (FPL) and is related doalthough distinctfrodt he U. S. Census Bureaub
threshold. The final rule uséise FPG when referring ggifically to the HHS guidelines, as these
are the quantitative metrics used for determining lamd moderaténcome households.

The FPG by household size for 2021 is included in the table below. Recipients should
refer to HHS Povertfuidelines for this information, which is updated annually and available on
the HHS websité* For calculating the thresholds of 40 percent and 65 percent of AMI,
recipients should refer to the ann#JD Section &0 percent income limits by county and
household size published by HUD and available on the HUD website; in particular, recipients
should calculate the 40 percent threshold as 0.8 times the 50 percent income limit, and recipients
should calculate the 65 percent threshold as 1.3 times the 50tdemmEme limit?® Finally, for
median income of Census Tracts and other geographic areas, recipients should refer to the most

recent American Community Surveyygar estimates available through the Census welisite.

24U.S. Department of Health and Human Service, HHS Poverty Guidelines fora2@#able at
https://aspe.hhs.gov/topics/poveggonomiemobility/poverty-guidelines.

25U.S. Department of Housing and Urban Development, FY 2021 8e&fioccome Limitsavailable
athttps://www.huduser.gov/portal/datasets/il/il21/Sectib@1.xIsx. Recipients may refer to the list of counties

(and New England towns) identified by state and metropolitan area for identifying the appropriate area. U.S.
Department of Housing and Urban Development, FY 2021 List of Counties (and New England Towns) Identified by
State and Metropolitan Areayailable athttps://www.huduser.gov/portal/datasets/il/il21/adedinitionsFY21.pdf.

26The U.S. Census Bureau providesinteractive map: U.S. Census Bureau, Median Household Income State
Selection Mapavailable at
https://data.census.gov/cedsci/map?g=Median%20Household%20Income&g=0100000US%2404000%24001 &tid=
ACSST5Y2019.51901&cid=S1901_CO01_012E&vintage=2019. The UissuBBureau also provides an

interactive table: U.S. Census Bureau, Median Household Income In The Past 12 Months (In 2019 Inflation
Adjusted Dollars)available at
https://data.census.gov/cedsci/table?q=b19013&tid=ACSDT5Y2019.B19013&hidePreview=true.
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2021 Federal PovertyGuidelines
Household size 48 Contiguous State Alaska Hawaii
and the District of
Columbia
1 $12,880 $16,090 $14,820
2 $17,420 $21,770 $20,040
3 $21,960 $27,450 $25,260
4 $26,500 $33,130 $30,480
5 $31,040 $38,810 $35,700
6 $35,580 $44,490 $40.920
7 $40,120 $50,170 $46,140
8 $44,660 $55,850 $51,360

For families/households with more than 8 persons, add the following amounts for each
additional person:

48 Contiguous States and the District of Columbia: $4,540

Alaska: $5,680

Hawaii: $5,220

Source: AHHS Poverty Gu ihtpse/laspeahbhsgovitapics/p@érty
economiemobility/poverty-guidelines.

Rationale In defining low income, the final rule uses both the FPG and AMI to account
for national trends and regional differences. The metric of 185 percent of FPG aligns with some
other programs; for instance, under the National School Lunch Program, studkrtewsehold
incomes under 185 percent of FPG qualify for free or redpded lunch, and schools often use
eligibility for free or reducegbrice lunch as an indicator of lelwcome status under TitleA of
the Elementary and Secondary Education Acgikility for other programs, such as the Federal
Communi cat i on s-Raemgramsasdithe 8pgcal Seipplemental Nutrition
Program for Women, Infants and Children employ this metric as well. In addition, 185 percent of
the FPG for a family of fous $49,025, which is approximately the wage earnings for a two

earner household whichboth earners receive the median wage in occupations, such as waiters
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and waitresses and hotel clerks, that were heavily impacted by GDADThis measure is

targetel toward those at the bottom of the income distribution and thus helps to promote use of
SLFRF funds towards populations with the greatest needs. At the same time, with approximately
onequarter of Americans below 185 percent of the poverty thresholdgpghreach is broad

enough to facilitate use of SLFRF funds across many jurisdici@ecause regions have

different cost and income levels, this definition also allows for upward adjustment based on AMI
for those regions where 40 percent of AMI exceHgls percent of FPG. The metric of 40

percent of AMI is based on the midpoint of values often used to designate certain categories of
low-income households; specifically, it is the midpoint of the 30 percent income limit and the 50
percent income limit used programs such as the@munityDevelopmenBlock Grant

(CDBG) Program.

In defining moderate income, the final rule uses both the FPG and AMI to account for
national trends and regional differences. While there are different definitions of moderate
income, 300 percent of FPG falls within the range commonly used by rese&Poheatysis of
median wages among a sample of occupations likely impacted by the pandemic also suggests
that an income cutoff of 300 percent of FPG would include many househdtdeavkers in

such occupation® Moreover, the metric of 300 percent of FPG covers households that, while

27Se2 U.S. Bureau of Labor Statistics, Occupational Employment and Wage Estimates,
https://www.bls.gov/oes/current/oes_nat.htm (last visited December 7, 2021).

28U.S. Census Bureau, Poverty Status by State, https://www.census.gov/data/tabéesitiaidemaicome
poverty/cpspov/powv46.html (last visited December 7, 2021).

®For instance, Mel i ssa Kearney edi nalome(20ha3p0cap LbhbEO p:
federal poverty level, while Isabel Sawhill and Edward Rodrigue (20¥5)de e t he fimi ddl e ¢l ass o
i ncomes of at | east 300 percent of the poverty I|line. M
Struggling LowefMi ddl e Cl ass, 0 The Hamilton Project (December 2
https://www.hamiltonproject.org/asse&jhcy/files/downloads_and_links/THP_12LowlncomeFacts_Final.pdf;

| sabel Sawhill and Edward Rodrigue, AAn Agenda for Red

Institution, https://www.brookings.edu/mgontent/uploads/2016/07/Sawhill_FINAL.pdf.
30 Data on median annual wages from: U.S. Bureau of Labor and Statistics, Occupational Employment and Wage
Statisticsavailable athttps://www.bls.gov/oes/current/oes_nat.htm (last visited December 7, 2021).
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above the poverty line, often lack economic secdtifireasury determined the AMI threshold
for moderate income by maintaining the same ratio & RRultiplier to AMI multiplier as in the
definition of low income. This anchors the threshold to the existing definitions of moderate
income from the literature while taking into account geographical variation in income and

expenses in the same mannerhasdefinition of low income.

Eligibility Presumptions

Public CommentMany commenters believed that a broader range of groups should be
considered presumptively impacted and disproportionately impacted, arguing that many
households had been affected by the pandemic and that broader presumed eligibility would help
recipientsprovide assistance quickly and effectively

Treasury also received many comments on the presumption that families living in QCTs
or receiving services from Tribal governments were disproportionately impacted by the
pandemic. While many commenters supeortheinterim final rule’srecognition of
disproportionate impacts of the pandemic on-loeome communities, many commenters
disagreed with treating QCTs as the only presumed eligible group of disproportionately impacted
households, apart from househadd@sved by Tribal governments. While acknowledging a
potential increase in administrative burden, commenters recommended that Treasury presume
other households or geographic areas, in addition to QCTs, were disproportionately impacted,;

suggestions includeall low- and moderatincome households, geographic areas designated as

31 For instance, households earning between 2aBA0 percent of the FPG have significantly higher rates of food

and housing insecurity than those earning above 300 percent of the FPG. Table 1, Kyle J. Caswell and Stephen
Zuckerman, Food Insecurity, Housing Hardship, and Medical Care Utilization, Ursiitate (June 2018),
https://www.urban.org/sites/default/files/publication/98701/2001896 foodinsecurity housinghardship_medicalcareu
tilization_finalized.pdf.
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Opportunity Zones, Difficult Development Areas (DDAS), areas with a certain amount of Real

Estate Advantage Program (REAP) recipients, or use of eligibility criteria from the Corpmunit
Reinvestment Act. One commenter generally recommended that a clearer definition of

Adi sproportionately impactedo should be provi
communities of color and people of limited meakisotherrecommendedpecific eligbility for

peoplethat hadrecently interagdwith thecriminal justice system. Many commenters

representing Tribal governments and groups recommeaplexsumption of eligibility for all

Tribal usesof funds clarification that off reservation membeesrained eligible, and broad

flexibility on use of funds.

Additionally, commenters noted that some areas are technically eligible to be QCTs but
fall short because @heaggregate population of eligible tracts. One commenter noted that these
areas shouldérconsidered the same as QCTs for the purpose of SLFRF funds. Some
commenters argued that rural counties typically have few QCTs despite high levels of poverty
and disruption caused by the COVID pandemic. Other rural commenters recommended that
the degjnation be by county rather than at a more granular level, arguing that the QCT
designation is biased towards urban areas and understates the harm done to rural America. Many
commenters representing Tribal governments supported the presumption thas geoxicked
by Tribal governments respond to disproportionate impacts.

Treasury Response

Summary While households residing in QCTs or served by Tribal governments were
presumed to be disproportionately impacted, Treasury emphasizes that umdterithefinal
rule recipients could also identify other households, populations, or geographic areas that were

disproportionately impacted by the pandemic and provide services to respond.
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The final rulemaintainghe presumptions identified in tierimfinal rule, as well as
recipientsd ability to identify otThefmali mpact e
rule also allows recipients to presume that-lneome households were disproportionately
impacted, and as discussed above, definesdogt moderatencome. Finally, under the final
rule recipients may also presume that households residing in the U.S. territories or receiving
services fronterritorial governments were disproportionately impacted.

Households presumed to be impacteapaded households are thodatexperiencd a

public health or negative economic impact from the pandemic.

With regard to public health impacts, recipients may presume that the general public
experienced public health impacts from the pandemic for the pespdf providingervices for
COVID-19 mitigation and behavioral health. In other words, recipients may provide a wide
range of enumerated eligible uses in these categories to the general public without further
analysis. As discussed in the introductio@\W2D-19 as a disease has directly affected the health
of tens of millions of Americans, and efforts to prevent and mitigate the spread of the disease are
needed and in use across the country. Further, the stress of the pandemic and resulting recession
haveaffected nearly all Americans. Accordingly, the final rule presumes that the general public
are impacted by and eligible for services to respond to C&Mitigation and prevention
needs, as well as behavioral health needs.

With regard to negative ecomic impacts, as with thiaterim final rule under the final
rule recipients may presume that a household or population that experienced unemployment,
experienced increased food or housing insecurity, or isdoymoderatancome experienced

negativeecommi ¢ i mpacts resulting from theamandemic
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moderateincome, by providing standard metrics based on widely availableislagended to
simplify administration for recipients.

Households presumed to Bisproportionately impacte@isproportionately impacted

households are those that experienced a disproportionate, or meaningfully more severe, impact
from the pandemic. As discussed in the interim final rulegpisting disparities in health and
economeg outcomes maghnified the impact of the COVIB public health emergency on certain
households and communities. As with thierim final rule under the final rule recipients may
presume that households residing in QCTs or receiving services provideib&lygbvernments
were disproportionately impacted by the pandemic. In addition, under the final rule recipients
may presume that loimcome households were disproportionately impacted by the pandemic.
Finally, under the final rule recipients may also pmnesuhat households residing in the U.S.
territories or receiving services framrritorial governments were disproportionately impacted.
Treasury notes that households presumed to be disproportionately impacted would also
be presumptivelympacted, as these households have not only experienced pandemic impacts
but have experienced disproportionate pandemic impacts; as a result, these households are
presumptively eligible for responsive services for both impacted and disproportionatelyeidnpac
households.
Many different geographic, incordeased, or povertpased presumptions could be used
to designate disproportionately impacted populatidhs. combinatiorof permitting recipients
to use QCTs, lovincome householdsandservices provided byribal or territorialgovernments
as presumptions balances these varying methods. Specifically, QCTs are a cousadnly
designabn of geographic areas based on low incomes or high poverty rates of households in the

community; for recipients providing ggraphicallytargeted services, QCTs may provide a
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simple metric with readilyavailable maps for use. However, Treasury recognizes that QCTs do
not capture allnderservegopulations, including for reasons noted by commenByrsllowing
recipients to ao presume that loomcome households were disproportionately impacted, the
final rule provides greater flexibility to serwenderservethouseholds or communities. Data on
household incomes is also readily available at varying levels of geographic granularity (e.g.,
Censuslracts, counties), again permitting flexibility to adapt to local circumstances and needs.
Finally, Treasury notes thads discussed further below, recipients may also identify other
households, populations, and communities disproportionately impacted by the pandemic, in
addition to those presumed to be disproportionately impacted.

Additionally, Tribal andterritorial governments may face both disproportionate impacts
of the pandemic and administrability challenges with operationalizing the ircaseel
standard; therefore, Treasury has presumed that services provided by these governments respond
to disproportionate pandecimpacts. Given a lack of regularly published data on household
incomes in most territorie¥,as well as a lack of poverty guidelines developed for these
jurisdictions® it may be highly challenging to assess disproportionate impact in these
communities according t@n income or povertybased standar@&imilarly, data on incomes in
Tribal communities are not readily availaBfe=inally, as described in the sections on Public
Health and Negative Economic Impacts, Tribal communities have faced palyicelere

health and economic impacts of the pandemic. Similarly, available research suggests that

32 For instance, the American Community Survey does not include all territories. U.S. Censas, Bueas
Published, https://www.census.gov/prograsusveys/acs/geograptacs/areapublished.html (last visited
November 9, 2021).

33U.S. Department of Health and Human Servisegranote 19.

34 For instance, data from the American Community Survéased on geographical location rather than Tribal
membership. U.S. Census Bureau, My Tribal Area, https://www.census.gov/Tribal/Tribal_glossary.php.
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preexisting health and economic disparities in the territories amplified the impact of the

pandemic on these communiti&s.

Categorical Eligibility

Public CommentSeveral commenters suggested that the final rule permit recipients to
rely on a beneficiaryds eligibility for other
proxy for identifying a group or population that experienced a negative mioimapact as a
result of the COVIB19 public health emergency (i.e., categorical eligibility). In other words, a
recipient would determine that individuals or households are eligible for an SiLREed
program based on t he iiltydnanathdrpragramgaypicaly@nother h ol d 6
federal benefit program. Commenters noted that categorical eligibility is a common policy in
program administration that can significantly ease administrative burden on both program
administrators and beneficias.

Treasury Respons@&reasury agrees that allowing recipients to identify impacted and
disproportionately impacted beneficiaries based on their eligibility for other programs with
similar income tests would ease administrative burden. To the extentithat ot her pr ogr a
eligibility criteria align with a population or class that experienced a negative economic impact
of the pandemic, this approach is also consistent with the process allowed urfidet thée for
recipients to determine that a clémss experienced a negative economic impact, and then
document that an individual receiving services is a member of the class. For these tleasons,

final rule recognizes categorical eligibility for the following programs and populations:

35 Lina Stoylar et. al., Challenges in the U.S. Territories: CO¥fDand the Medicaid Financing Cliff, Kais
Family Foundation (May 18, 2021), https://www.kff.org/coronavicosid-19/issuebrief/challengesn-the-u-s-
territoriescovid-19-andthe-medicaidfinancingcliff/.
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1 Impactedhousehalls Treasury will recognize a household as impacted if it otherwise

gualifies for any of the following programs:
o Childrenbdés Health I nsurance Program (CH
0 Childcare Subsidies through the Child CanelDevelopment Fund (CCDF)
Program
0 Medicaid
o National Hosing Trust Fund (HTF), for affordable housing programly
0o Home Investment Partnerships Program (HOME), for affordable housing

programsonly

1 DisproportionatelympactechouseholdsTreasury will recognize a household as

disproportionately impacted if it otherwise qualifies for any of the following programs:
o Temporary Assistance for Needy Families (TANF)
0 Supplemental Nutrition Assistance Program (SNAP)
0 Free and Reducerice Lunch (NSLP) and/or School Breakfast (SBfgrams
0 Medicare Part D Lowncome Subsidies
0 Supplemental Security Income (SSI)
0 Head Starand/or Early Head Start
0 Special Supplemental Nutrition Program for Women, Infants, and Children (WIC)
0 Section 8 Vouchers
0 Low-Income Home Energy Assistance ProgramEAP)

o Pell Grants
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o For services to address educational disparities, Treasury will recognize Title |
eligible school$® as disproportionately impacted and responsive ses Vi

support the school generally or support the whole sameligible

C. STANDARDS FORIDENTIFYING OTHER ELIGIBLE POPULATIONS
StandardsDesignating Other Impacted Classes

Public CommentTreasury received multiple comments requesting additional
clarification about how classes of impacted individuals may be designated| as gqugestions
asking whether recipients must demonstrate a specific public health or negative economic impact
to each entity served (e.g., each household receiving assistance under a program). There were
several comments requesting that specific geogeajgsignations, likacounty or Impact Zone,
be eligible to use as a determining boundary.

Treasury Respons@&heinterim final ruleallowed, andhefinal rule maintains, the
ability for recipients to demonstrate a public health or negative economic impact on a class and
to provide assistance to beneficiaries that fall within that class. Consistent with the scope of
beneficiaries included isectiors 602(c)(1)(A) and 603(c)(1)(A) of the Social Security Act
Treasury is clarifying that a recipient may identify such impacts for a class of households, small
businesses, or nonprofits. In such cases, the recipient need only demonstrate that the household,
small business, or nonprofit is within the relevant class. For example, a recipient could determine
that restaurants in the downtown area had generally experienced a negative economic impact and

provide assistance to those small businesses to respond. Ydkhng this assistance, the

36 Title | eligible schoolsneans schools eligible to receive services under sectiondf itk |, Part A of the
Elementary and Secondary Education Act of 1885amended (20 U.S.C. 6318luding schools served under
section 1113(b)(1)(C) of that Act.
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recipient would only need to demonstrate thatstinall businesses receiving assistance were
restaurants in the downtown area. The recipient would not need to demonstrate that each
restaurant served experienced its own negatonomic impact.

In identifying an impacted class and responsive program, servicapibal expenditure
recipients should consider the relationship between the definition of the class and proposed
response. Larger and lesgecific classes are less likely to have experienced similar harms and
thus the responses are less likely to be responsive to theidantiBed. That is, as thgroupof
entities being served by a program has a wider set of fact patterns, or the type of entities, their
circumstances, or their pandemic experiences differ more substantially, it may be more difficult
to determine that thelasshas actually experienced the same or similar negative economic

impact and that the response is appropriately tailored to address that impact.

Standard: Designating Other Disproportionately Impacted Classes

Summary of Interim Final Rulés noted above, thaterim final ruleprovided a broad
set of enumerated eligible uses of funds in disproportionately impacted communities, including
to address prexisting disparities that contributedrntore severe pandemic impacts in these
communities Theinterim final rulepresumed that these services are eligible uses when provided
in a QCT, to families and individuals living in QCTs, or when these services are provided by
Tribal governments. Reci pients nlaigns,al so provi
househol ds, or geographic areas disproportion
identifying these disproportionately impacted communities, should be able to support their
determination that the pandemic resulted in disproportionate publib lee@conomic outcomes

to the group identified.
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Public CommentA significant number of commenters expressaedertaintyregarding
the process for determining eligibility for disproportionately impacted communities beyond
QCTs. A commenter noted that a clearer defini
delineated and that any definition should include commurofieslor and people of limited
means. Some commenters suggested a template or checklist to see if an area meets the standard
for disproportionately impacted communities outside of QCTs. Some commenters stated that
QCT and norQCT beneficiaries should beetited the same.

Treasury Responseéltnder theinterim final rule presuming eligibilityfor servicesn
QCTs for populationgiving in QCTs,and for Tribal governments was intended to ease
administrative burden, providing a simple path for recipientdsfés services irunderserved
communities, and is not an exhaustive list of disproportionately impacted communities. To
further clarify, the final rule codifies the interpretive framework discussed above, including
presumptions of groups disproportionatiehpacted, as well as the ability to identify other
disproportionately impacted populations, households, or geographies (referred to here as
disproportionately impacted classes).

As discussed in the interim final rule, in identifying other disproportiopatgbacted
classes, recipients should be able to support their determination that the pandemic resulted in
disproportionate public health or economic outcomes to the specific populations, households, or
geographic areas to be served. For example, thénnfieal rule considered data regarding the
rate of COVID-19infections and deaths in leimcome and socially vulnerable communities,
noting that these communities have experienced the most severe health,iogpaptged to
national averagesimilarly, the interim final rule considered the high concentration of low

income workers performing essential work, the reduced ability to socially distance, and other
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pre-existing public health challenges, all of which correlate with more severe GO¥1D
outcomes. Te interim final rule also considered the disproportionate economic impacts of the
pandemigciting, for examplethe rate of job losses among lmcome persons as compared to
the general population. The interim final rule then iderti@€CTs, a common, readily
accessible, and geographically granular method of identifying communities with a large
proportion of lowincome residents, as presumed to be disproportionately impacted by the
pandemic.

In other words, the interim final rule identified disproportionately impacted populations
by assessing the impacts of the pandemic and finding that some populations exgperience
meaningfully more severe impacts than the general pugihailarly, to identify
disproportionately impacted classes, recipients should compare the impacts experienced by that
class to the typical or average impacts of the pandemic in their locastateaor nationally.

Recipients may identify classes of househatdsymunities, smalbusinesses,
nonprofits, or populations that have experienced a disproportionate impact based on academic
research or government research publications, through andlys&r@wn data, or through
analysis of other existing data sources. To augment their analysis, or when quantitative data is
not readily available, recipients may also consider qualitative research and sources like resident
interviews or feedback from mlant state and local agencies, such as public health departments
or social services departments. In both cases, recipients should consider the quality of the
research, data, and applicability of analysis to their determination.

In designing a program agervice that responds to a disproportionately impacted class, a
recipient must first identify the impact and then identify an appropriate response. To assess

disproportionate impact, recipients should rely on data or research that measures the public
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healh or negative economic impact. An assessment of the effects of a re@gnssurvey data
on levels of resident support for various potential respoises) a substitute for an assessment
of the impact experienced by a particular class. Data abeaipibropriateness or desirability of
a response may be used to assess the reasonableness of a response, once an impact or

disproportionate impact has been identified but should not be the basis for assessing impact.

2. PuBLIC HEALTH
Background

OnJanuary 21, 2020, the Centers for Disease Control and Prevention (CDC) identified
the first case of novel coronavirus in the United St#t&#nce that time, and through present
day, the United States has faced numerous waves of the virus that have acoitgstrain on
health care and public health systems. At various points in the pandemic, hospitals and
emergency medical services have seen significant influxes of patients; response personnel have
faced shortages of personal protective equipmentntgegir the virus has been scarce; and
congregate living facilities like nursing homes have seen rapid spread.

Since the initial wave of the COVHD9 pandemic, the United States has fasmdbral
additional major waves that continued to impact commuraiiesstretch public health services.
The summer 2020 wave impacted communities in the south and southwest. As the weather

turned colder and people spent more time insl@wave throughout fall and winter 2020

37 Press Release, Centers for Disease Control and Prevention, Firstrétatedl Casef 2019 Novel Coronavirus
Detected in United States (Jan. 21, 2020), https://www.cdc.gov/media/releases/2020pad2bronavirus
travelcase.html.
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impacted communities in almost every regionha country as the virus reached a point of
uncontrolled spread and over 3,000 people died per day due to GED

In December 2020, thieood and Drug AdministratiorFDA) authorized COVIDR19
vaccines for emergency use, and soon thereafter, mass vaccination in the United States began. At
the time of the interim final rule publication in May 2021, the number of daily new infections
was steeply declining as rapid vaccinattampaigns progressed across the country. By summer
2021, COVID19 cases had fallen to their lowest level since early months of the pandemic, when
testing was scarce. However, throughout late summer and early fall, the Delta samang
infectious andransmittable variant of the SARSoV-2 virus sparked yet another surge. From
June to early September, the seday moving average of reported cases rose from 12,000 to
165,000%°

As of DecembeR021, COVID19 in total has infected ov&0 million and kiled over
800,000 American$® Preventing and mitigating the spread of COMI® continues to require a
major public health response from federal, state, local, and Tribal governments.

First, state, local, and Tribal governments across the country havizetwio support
the national vaccination campaign. AsDEcembeR021, more than 80 percent of adults have
received at least one dose, with more thzdndillion total doses administeréd Additionally,
more tharl5 million children over the age of 12 have received at least one dose of the vaccine

andover 47million people have received a booster dtfdéaccines for younger children, ages 5

38 Centers for Disease Control and Prevention, COVID Data Tracker: Trends in Number of 19\0&ses and
Deaths in the US Reported to CDC, by State/Territory, https://covid.cdc.gowdatad
tracker/#trends_dailytrendscases (last visited December 7, 2021).

391d.

40 Centers for Disease Control and Prevention, COVID Data Tracker, http://www.covid.cdc.godaterid
tracker/#datatrackdrome (last visited December 31, 2021).

41 Centers for Disease Control and Prevention, COVID Data Tracker: CQ9IBaccinations in th&nited States,
https://covid.cdc.gov/covidatatracker/#vaccinations (last visited December 7, 2021).

421d.
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through 11, have been approved and are reaching communities and faondesthe country.
As new variants continue to emerge globally, the national effort to administer vaccinations and
other COVID19 mitigation strategies wibbea critical component of the public health response.

In early reporting on uses of SLFRF funds;ipients have indicated that they plan to put
funds to immediate use to support continued vaccination campaigns. For example, one recipient
has indicated that it plans to USEFRFfunds to support a vaccine incentive program, providing
$100 giftcards to residents at community vaccination clinics. The program aimed to target
communities with high public health negd#\nother recipient reported that it is partnering with
multiple agencies, organizations, and providers to distribute C&¥@IBacchations to
homebound residents in assisted living faciliffes.

State, local, and Tribal governments have also continued to execute other aspects of a
wide-ranging public health response, including increasing access to GO&/t€sting and rapid
athome ests, contact tracing, support for individuals in isolation or quarantine, enforcement of
public health orders, new public communication efforts, public health surveillamce
monitoring case trends and genomic sequencing for variants), enhancehesithacare
capacity through alternative care facilities, and enhancement of public health data systems to
meet new demands or scaling needs.

State, local, and Tribal governments have also supported major efforts to prevent
COVID-19 spread through safetyeasures at key settings like nursing homes, schools,

congregate living settings, dense worksites, incarceration settings, and in other public facilities.

43 Columbus, Ohio Recovery Plan, https://www.columbus.gov/recovery/.

44 Luzerne County, Pennsylvania Recovery Plan,
https://www.luzernecounty.org/DamentCenter/View/26304/Findhterim-RecoveryPlanPerformanceReport
83121.
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This has included, for example, implementing infection prevention measures or making
ventilation impovements.

In particular, state, local, and Tribal governments have mounted significant efforts to
safely reopen schools. A key factor in school reopeisitige ability to implement COVIEL9
mitigation strategies such as providing masks and other hyggeaerces, improving aguality
and ventilation, increasing outdoor learning and eating spaces, testing and contact tracing
protocols, and a number of other meas@té&xr example, oe recipientlescribed plan® use
SLFRFfunds to further invest in sobl health resources that were critical components of school
reopening and reducing the spread of CO\IMDIn schools. Those investments include the
increasing school nurses and social workers, improved ventilation systems, and other health and
safety measres.

The need for public health measures to respond to C&I@ill continue moving
forward. This includes the continuation of vaccination campaigns for the general public, booster
doses, andhildren This also includes monitoring the spread of CO\MDvariants,
understanding the impact of these variants, developing approaches to respond, and monitoring
global COVID19 trends. Finally, the lonatgrm health impacts of COVH29 will continue to
require a public health response, including medical serfiaes i ndi vi dual s wi th
and research to understand how COMI®impacts future health needs and raises risks for the
tens of millions of Americans who have been infected.

The COVID19 pandemic also negatively impacted other areas of publihhea

particularly mental health and substance usdanuary 2021, over 4f&rcent of American

®This includes i mplementing mitigation strategies consi
(CDC) Guidance for COVIEL9 Prevention in KL2 Schools (Novembé, 2021)available at
https://www.cdc.gov/coronavirus/204ov/community/schoolshildcare/k12-guidance.html.
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adults reported symptoms of depression or anxiety, up fropercknt in the first half of 201%.
The mental health impacts of the pandemic have been partfcataite for adults ages 18 to 24,
racial and ethnic minorities, caregivers for adults, and essential workers, with all reporting
significantly higher rates of considering suicfd@. he pr oporti on of chil dre
department visits related to mahhealth has also risen noticeaff\similarly, rates of
substanceiseand overdose deaths have spiked: preliminary data from the CDC show a nearly
30 percent increase in drug overdose mortality frgonil 2020to April 2021, bringing the
estimated overdose death toll for arh@nth period over 100,000 for the first time et&The
CDC also found that 13 percent of adults started or increased substance use to cope with stress
related to COVIBR19 and 26 percent reported having symptoms of traanth stresserelated
disorder (TRSD) related to the pandenfic.

Another publichealth challenge exacerbated by the pandemic was violent crime and gun
violence, which increased during the pandemic and has disproportionately impacteddowe
communities! According to the Federal Bureau of Investigation (FBI), althahglproperty

crime rate fell 8 percent in 2020, the violent crime rate increased 6 percent in 2020 compared to

46 Nirmita Panchal et al., The Implications of COVI® for Mental Health and Substance Abuse (Feb. 10, 2021),
https://www.kff.org/coronavirusovid-19/issuebrief/theimplicationsof-covid-19- for-mentathealthandsubstance
use/#D:text= Older%20adults%20are%20als0%20 more,prior%20to%20the%20current%20crisis; Mark E. Czeisler
et al., Mental Health, Substance Abuse, and Suicidal Ideation DONYD-19 Pandemic United States, June 24

30 2020, Morb. Mortal. Wkly. Rep. 69(32):1089 (Aug. 14, 2020),
https://www.cdc.gov/immwr/volumes/69/wr/mm6932al.htm.

471d.

48 Rebecca T. Leeb et al., Mental HeaRklated Emergency Department Visits Among Childéged <18 Years

During the COVID Pandemdic United States, January 10ctober 17, 2020, Morb. Mortal. WKly. Rep.

69(45):167580 (Nov. 13, 2020), https://www.cdc.gov/mmwr/volumes/69/wr/mm6945a3.htm.

49 Centers for Disease Prevention and Control, National Céartélealth Statistics, Provisional Drug Overdose

Death Counts, https://www.cdc.gov/nchs/nvss/vsrr/drugrdosedata.htm (last visiteMay 8December 6, 2021).
S0panchalsupranote 42; Mark E. Czeisler et aLipranote 42.

51 The White House, FACT SHEEMore Detailsonthe Biden Har ri s Admi ni strationds | nv«
Violence Interventions (April 7, 2021), https://www.whitehouse.gov/briefomm/statements

releases/2021/04/07 /fasheetmoredetailson-the-bidenharrisadministrationsnvestrmentsin-community
violenceinterventions/.

50



2019 dat&? In particular, the estimated number of aggravated assault offenses rose 12 percent,
while murder and manslaughter increased 30 percent fromt@@D20% The proportion of
homicides committed with firearms rose from 73 percent in 2019 to 76 percent i*2020.
Exposure to violence can create serious steonh and longerm harmful effects to health and

development, and repeated exposure to ne#emay be connected to negative health

outcomes?® Addressing community violence as a public health issue may help prevent and even

reduce additional harm to individuals, households, and commutfities.

Many communities are using SLFRF fundsmneest in holistic approaches in violence

prevention that are rooted in targeted outreach and addressing root causes. For example, the City

of St. Louis is planning to invest in expa
provide clinical help antb divert nonviolent calls away from the police department.

Additionally, thecity will expand access to mental health services, allowing residents to seek
support at city recreation centers, libraries, and other public spaBiesilarly, Los Angeles
Cunty will further invest in its ACare Fir
and incarcerationodo resPonses with health i

While the pandemic affected communities across the country, it disproportionately

impacted some demaaphic groups and exacerbated health inequities along racial, ethnic, and

52 Federal Bureau of Investigation, FBI Releases 2020 Crime Statistics (September 27, 2021)
https://www.fbi.gov/news/pressrel/premsdeases/fbrelease2020 crime-statistics.

S3d.

S41d.

55 The Educational Fund #8top Gun Violence, Community Gun Violence, https://efsgv.org/learntf4ogin
violence/communitygun-violence/ (last visited November 9, 2021).

56 Giffords Law Center, Healing Communities in Crisis: Lifesaving Solutions to the Urban Gun Violence Epidemic
(March 2016)https://qgiffords.org/wpcontent/uploads/2019/01/Healk@pmmunitiesin-Crisis.pdf.

57 St. Louis, MO Recovery Plan, https://www.stloui®.gov/government/recovery/covid®/arpa/plan/.

58 Los Angeles County, CA Recovery Plan, http:/file.lacoupdy/SDSInter/bos/supdocs/160391.pdf.

51

ndi

st,

nt e



socioeconomic line¥ The CDC has found that racial and ethnic minorities are at increased risk
for infection, hospitalization, and death from COVID, with Hispanic or Latino and Native
American or Alaska Native patients at highest Pf5k.

Similarly, low-income and sociallyulnerable communities have seen the most severe
health impacts. For example, counties with high poverty rates also have the highest rates of
infections and deaths, wiBD8deaths per 100,000 compared to the U.S. averagéBafeaths
per 100,000, as decembeR0215! Counties with high social vulnerability, as measured by
factors such as poverty and educational attainment, have also fared more poorly than the national
average, witf825deaths per 100,000 asDécembeR02152 Over the course of the pandemic,
Native Americans have experienced more than one and a half times the rate of-C®DVID
infections, more than triple the rate of hospitalizations, and more than double the death rate
compared to White Americaffi$Low-incomeand minority communities also exhibit higher

rates of preexisting conditions that may contribute to an increased risk of CEID

59 Office of the White House, National Strategy for the COMI®Response and Pandemic Preparedness (Jan. 21,
2021), https://www.whitehouse.gov/vgontent/uploads/2021/01/Natioratrategyfor-the- COVID-19-Response
andPandemiePreparedness.pdf.

801n a study of 13 states from October to December 2020, the CDC found that Hispanic or Latino and Native
American or Alaska Native individuals were 1.7 times more likely to visit an emergency room for €@\Han
White individuals, and Black individuals were 1.4 times more likely to do so than White indivi@esSebastian

D. Romano et al., Trends in Racial and Ethnic Disparities in COVY®Hospitalizations, by RegiénUnited

States, March December 2020, MMWR Morb Mtal Wkly Rep 2021, 70:56®%65 (Apr. 16, 2021), https://
www.cdc.gov/mmwr/volumes/70/wr/ mm7015e2.htm?s_cid=mm7015e2_w.

61 Centers for Disease Control and Prevention, COVID Data Tracker: Trends in CBMIases and Deaths in the
United States, by Courdgvel Population Factors, https://covid.cdc.gov/cettatatracker/#pogfactors_totaldeaths
(last visited December 7, 2021).

2The CDCO0s Social Vulnerability Index includes fifteen
unemployment, poverty, edation levels, singlparent households, disability status, +iemglish speaking
households, crowded housing, and transportation access.

Centers for Disease Control and Prevention, COVID Data Tracker: Trends in COBMIIases and Deaths in the
United Stags, by Social Vulnerability Index, https://covid.cdc.gov/cedatatracker/#popfactors_totaldeaths (last
visited December 7, 2021).

63 Centers for Disease Control and Prevention, Risk for COlDnfection, Hospitalization, and Death By
Race/Ethnicity, ttps://www.cdc.gov/coronavirus/20d8-ov/coviddata/investigationgiscovery/hospitalization
deathby-raceethnicity.html (last visited December 7, 2021).
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mortality 84 In addition, individuals living in lonwincome communities may have had more

limited ability to socially distare or to seHisolate when ill, resulting in faster spread of the

virus, and were overepresented among essential workers, who face greater risk of exposure.
Social distancing measures in response to the pandemic may have also exacerbated pre

existing public health challenges. For example, for children living in homes with lead paint,

spending substantially more time at home raises the risk of developing elevated blood lead

levels, while screenings for elevated blood lead levels declined during theypaftiehe

combination of these underlying social and health vulnerabilities may have contributed to more

severe public health outcomes of the pandemic within these communities, resulting in an

exacerbation of prexisting disparities in health outconfés.

Summary of the Interim Final Rule Approach to Public Health
SummaryAs discussed above, the interim final rule provided flexibility for recipients to
pursue a wide range of el i-fOipblicdealth®ermesgericyo fAr e s p

Usesoffund t o Arespond too the publ iCavV2himgitself,h e mer

64 See, e.g Centers for Disease Control and Prevention, Risk of Severe lliness or Death from-C®{DBC. 10,
2020), https://www.cdc.gov/coronavirus/20a8ov/community/healttequity/racialethnicdisparities/disparities
illness.html (last visited December 7, 2021).

55 Milena Almagro et al., Racial Disparities in Frontline Workers and Housing CrowdingdpCOVID-19:

Evidence from Geolocation Data (Sept. 22, 2020), NYU Stern School of Business (forthcawéighle at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3695249; Grace McCormack et al., Economic Vulnerability of
Households with EsseatiWorkers, JAMA 324(4):3880 (2020),available at
https://jamanetwork.com/journals/jama/fullarticle/2767630.

56 See, e.g Joseph G. Courtney et al., Decreases in Young Children Who Received Blood Lead Level Testing
During COVID-197 34 Jurisdictions, Jarary-May 2020, Morb. Mort. Wkly. Rep. 70(5):158l (Feb. 5, 2021),
https://www.cdc.gov/immwr/volumes/70/wr/mm7005a2.htm; Emily A. Benfer & Lindsay F. Wiley, Health Justice
Strategies to Combat COVIDI: Protecting Vulnerable Communities During a Pandemgaltd Affairs Blog

(Mar. 19, 2020), https://www.healthaffairs.org/do/10.1377/hblog20200319.757883/full/.

57 See, e.g Centerdor Disease Control and Preventisupranote 58 Benfer & Wiley,supranote 62;Nathaniel

M. Lewis et al., Disparities in COVIE19 Incidence, Hospitalizations, and Testing, by Aresel Deprivationi

Utah, March 3July 9, 2020, Morb. Mortal. WKly. Rep. 69(38):1389 (Sept. 25, 2020),
https://www.cdc.gov/immwr/volumes/69/wr/mm6938amh
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support efforts to prevent or decrease spread of the virus, and address other impacts of the
pandemic on public health. The interim final rule implemented these provisiaderiifying a
nontexhaustive list of programs or services that may be funded as responding to-C®VID
(Aenumerated eligible useso), along with cons
funds not explicitly listed. Enumerated eligible usesdiscussed below. For guidance on how to
determine whether a particular use is allowabéy,ond those enumeratestte section Standards:
Identifying a Public Health Impact.

Enumerated eligible uses under this section built and expanded upon permissible
expenditures under the Coronavirus Relief Fund; for clarity, the interim final rule expressly listed
as eligible uses the uses permissible under the Coronavirus Relief Fund, with minor ex8&ptions.
The interim final rule also recognized that the nature of the C@\@public health emergency
and responsive policy measures, programs, and serkagshanged over time and is expected
to continue evolving.

The interim final rule categorized enumieic eligible uses to respond to the public health
emergency into several categories: 1) COMMDmitigation and prevention, 2) medical
expenses, 3) behavioral health care, 4) public health and safety staff, 5) expenses to improve the
design and executiorf bealth and public health programs, and 6) eligible uses to address
disparities in public health outcomes. For each category in turn, this section describes public
comments received and Treasuryb6s respomlses, a

enumerated eligible uses.

58 Generally, funding uses eligible under CRF as a response to the direct public health impacts oflG@NID
continue to be eligible under the ARPA, including those not explicitly listéldeifinal rule, with the following two
exceptions: 1) the standard for eligibility of public health and safety payrolls has been updated (see section Public
Sector Capacity and Workforce in General Provisions: Other) and 2) expenses related to the issuance of tax
anticipation notes are no longan eligible funding use (see section Restrictions on Use: Debt Service).
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Reorganizations and Cro$geferencesin some cases, enumerated eligible uses included
in the interim final rule under responding to the public health emergency have been re
categorized in the organization of the final rulettance clarity. For discussion of eligible uses
for public health and safety staff and to improve the design and execution of public health
programs, please see section Public Sector Capacity and Workforce in General Provisions:
Other. For discussion @figible uses to address disparities in public health outcomes, please see
section Assistance to Households in Negative Economic Impacts.

Conversely, discussion of eligible assistance to small businesses and nonprofits to
respond to public health impadtas been moved from Assistance to Small Businesses and
Assistance to Nonprofitsn Negative Economic Impacts this section. This change is consistent
with theinterim final rule which provides that appropriate responses to address the public health

impacts of COVID-19 may be provided to any type of entity.

a.COVID-19MITIGATION AND PREVENTION

COVID-19 public health response and mitigation tacteEcognizing the broad range of

services and programming needed to contain CGADthe interim final rule provided an
extensive list of enumerated eligible uses to prevent and mitigate CO¥Hhd made clear that
the public health response to the vilmigxpected to continue to evolve over time, necessitating
different uses of funds.

Enumerated eligible uses of funds in this category included: vaccination programs;
medical care; testing; contact tracing; support for isolation or quarantine; suppetirable
populations to access medical or public health services; public health surveillance (e.qg.,

monitoring case trends, genomic sequencing for variants); enforcement of public health orders;
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public communication efforts; enhancement to health capacity, including through alternative
care facilities; purchases of personal protective equipment; support for prevention, mitigation, or
other services in congregate living facilities (e.g., nursing homes, incarceration settings,
homeless shelters, gnliving facilities) and other key settings like schools; ventilation
improvements in congregate settings, health care settings, or other key locations; enhancement of
public health data systems; other public health responses; and capital investmeuiis in pu
facilities to meet pandemic operational needs, such as physical plant improvements to public
hospitals and health clinics or adaptations to public buildings to implement GO/ID
mitigation tactics. These enumerated uses are consistent with guidangeublic health
authorities, includinghe CDC

Public CommentMany commenters were supportive of expansive enumerated eligible
uses for mitigating and preventing COVYII®, noting the wide range of activities that
governments may undertake and thatinued changing landscape of pandemic response. Some
commenters requested that Treasury engage in ongoing consideration of and consultation on
evolving public health needs and resulting eligible expenses. Some commenters noted that their
jurisdiction des not have an official public health program, for example smaller jurisdictions or
those that do not have a health departiaard requested clarification on whether their public
health expenses would still be eligible in compliance with program rules.

Treasury Responsén the final rule, Treasury is maintaining an expansive list of
enumerated eligible uses to mitigate and prevent CGM[given the widganging activities
t hat governments may take t o f ur tehsepro ntsheess.ed gNa

that the final rule discussegsverabf these enumerated usesnoredetail below.
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Treasury is further clarifying that when providing COVID prevention and mitigation
services, recipients can identify the impacted population as tkeeay@ublic.Treasury
presumes that ainumerateeligible usesfor programs and servicgacludingCOVID-19
mitigation and prevention programs and serviees reasonably proportional responses to the
harm identifiedunless a responsegsossly disproportionate to the type or extent of harm
experienced Not e that capital expenditures are not
not presumed to be reasonably proportional responses to an identifieeXtaphas provided in
sectionCapital Expenditures in General Provisio@her In other words, recipients can provide
any COVID-19 prevention or mitigation service to members of the general public without any
further analysis of impacts of the pandemic on those individuals and wkietheervice is
responsive.

This approach gives recipient governments an extensive set of eligible uses that can adapt
to local needs, as well as evolving response needs and developments in understanding of
transmission of COVIEL9. Treasury emphasizes\Wwadhe enumerated eligible uses can adapt to
changing circumstances. For example, when the interim final rule was released, national daily
COVID-19 cases were at relatively low levels and declififag the Delta variant spread and
cases peaked in many aseof the country, particularly those with low vaccination rates,
government response needs and tactics evolved, and the SLFRF funds pievaladty to
quickly and nimbly adagb newpublic healttmeedsTreasury also notes thatrfds may be used
to support compliance with and implementation of COMMDsafety requirements, including

vaccination requirements, testing programs, or other required practices.

89 SeeCenters for Disease Control and Prevention, COVID Data Tracker, https://covid.cdc.godatavid
tracker/#trends_dailycases (last visited December 7, 2021).
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Recipient governments do not need to have an official health or public health program in
orderto utilize these eligible uses; any recipient can pursue these eligible uses, though Treasury
recommends consulting with health and public health professionals to support effective
implementation.

TheCDC has provided recommendations and guidelineslfprhdigate and prevent
COVID-19. Theinterimfinal rule andfinal rule help support recipients in stopping the spread of
COVID-19 through these recommendations and guidelth€se final rule reflects changing
circumstancesf COVID-19 and provides a bad range of permissible uses for mitigating and
preventing the spread of the disease, in a manner consistent with CDC guidelines and
recommendations.

The purpose of the SLFRF funds is to mitigate the fiscal effects stemming from the
COVID-19 public healtremergency, including by supporting efforts to stop the spread of the
virus. Theinterimfinal rule andfinal rule implement this objective by, in part, providing that
recipients may use SLFRENnds for COVID19 mitigation and preventioff.A programor
service that imposes conditions on participatioar acceptance of the service that would
undermine efforts tstop the spread of COVHD9 or discourage compliance with
recommendations and guidelines in CDC guiddacstopping the spread of COVAL® is not a
permissible use of fundb other words, recipients may not use funds for a prognain
undermines practicesncl uded i n the CDCO6s (farstoppingithe es and
spread of COVIB19. This includes programs thahpose a condition tdiscourage compliance

with practices in line with CDC guidange.g.,paying offfines tobusinesses incurred for

70 SeeCenters foDisease Control and Prevention, COVID, https://www.cdc.gov/coronavirus/2019
ncov/index.html (last visited November 8, 2021).
" See35.6(b); IFR discussion of CDC guidelines.
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violation of COVID-19 vaccination or safety requirements), as well as programs that require
households, businesses, nonprofits, or other entities not frade&es in line with CDC
guidanceas a condition of receiving funds (e.gequiring that businesses abstain from requiring
mask use or employee vaccination as a condition of receiving SLFRF funds).

Vaccination programs and vaccine incentiv&sthe time of the interim final rule

release, many vaccination programs were ugiags vaccination tactics to rapidly reach

Americans en masse for first vaccine do¥eince that time, thEDA has authorized booster

vaccine doses for certain groups and certain vaceimeé$as also authorized vaccines for

youthd**The inclusion of fAvaccination programso a

the needs of programs change or new groups become eligible for different types of vaccinations.
Public CommentSince the release of the interim final rule, many rectpggewvernments

have also requested clarification on whether vaccine incentives are a permissible use of funds.
Treasury Responsé&:r easury i ssued gui daprogramst¢chetar i f yi n

provide incentives reasonably expected to increase the maipeople who choose to get

vaccinated, or that motivate people to get vaccinated sooner than they otherwise would have, are

an allowable use of funds so long as such costs are reasonably proportional to the expected

publ i ¢ h e &This bse bfiendseemairts pasmissible under the final rule.

2 Centers for Disease Control and Prevention, COVID Data Tracker: CQ9IBacinations in the United States,
https://covid.cdc.gov/covidatatracker/#vaccinations (last visited October 18, 2021).

73U.S. Food and Drug Administration, Coronavirus (COMIB) Update: FDA Takes Additional Actions on the
Use of a Booster Dose for COVADO Vaccines, https://www.fda.gov/newesents/presannouncements/fda
authorizegpfizer-biontechcovid-19-vaccineemergencyusechildren5-through11-yearsage (last visited
November 8, 2021).

74U.S. Food and Drug Administration, FDA Authorizes PfiBégoNTech COVID19 Vaccine for Emergency Use
in Children 5 through 11 Years of Age, https://www.fda.gov/newsnts/presannouncements/fdauthorizes
pfizer-biontechcovid-19-vaccineemergencyusechildren5-throughl11-yearsage (last visited November 8, 2021)
5 Coronavirus State and Local Fiscal Recovery Funds, Frequently Asked Questions, as of July 19, 2021,
https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf.

59



Capital expenditures

Public CommentMany commenters requested clarification around the types and scope
of permissible capital investments in public facilities to meet pandemic operational needs;
ventilation improvements in congregate settings, health care settings, or other key locations; and
whether support for prevention and mitigation in congregate facilities could include facilities
renovations, improvements, or construction of new facilibed the facilities must solely be
used for COVID19response

Treasury Respons€or clarity, Treasury has addressed the eligibility standard for capital
expenditures, or investments in property, facilities, or equipment, in one section of this
Supplementary Informatigrsee section Capital Expenditures in General Provisions: Qiher.
recognition of the importance of capital expenditures in the CEGMPublic health response,
Treasury enumerates that the following projecteaamples of eligible capital expenditures, as
long as they meet the standards for capital expenditurestiors€apital Expenditures in
General Provisions: Other:

1 Improvement®r construction of COVIBL9 testing sites and laboratories, and

acquisition of related equipment;

1 Improvement®r construction of COVIB19 vaccination sites;

1 Improvements or constructiaxf medical facilities generally dedicated to COVID

treatment and mitigation (e.g., emergency rooms, intensive care units, telemedicine

capabilities for COVID19 related treatment);

Note that programs may provide incentives to individuals who have already received a vacifittaiorcentive is
reasonably expected to increase the number of people who choose to get vaccinated or motivate people to get
vaccinated sooner and the costs are reasonably proportional to the expected public health benefit.
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Expenses of establishing temporary medical facilities and other mg&sunerease
COVID-19 treatment capacity, including related construction costs;

Acquisition of equipment for COVIEL9 prevention and treatment, including
ventilators, ambulances, and other medical or emergency services equipment;
Improvements to oconstruction of emergency operations centers and acquisition of
emergency response equipment (e.g., emergency response radio systems);
Installation and improvements of ventilation systems;

Costs of establishing public health data systems, including tegnoifrastructure;
Adaptations to congregate living facilities, including skilled nursing facilities, other
long-term care facilities, incarceration settings, homeless shelters, residential foster
care facilities, residential behavioral health treatmemd, other group living

facilities, as well as public facilities and schog@gcluding construction of new
facilities for the purpose of mitigating spread of COVIB in the facility); and
Mitigation measures in small businessasnprofits,and impacted industries (e.g.,

developing outdoor spaces).

Other clarifications on COVIEL9 mitigation: medical care, supports for vulnerable

populations, data systems, carceral settiBgsed on public comments and questions received

from recipients fdbwing the interim final rule, Treasury is making several further clarifications
on enumerated eligible uses in this category.
Public CommentSeveral commenters requested clarification on eligible uses of funds
for medical care; Treasury addresses tlomgaments in the section Medical Expenses below.
Public CommentRecipients posed questions on the type and scope of activities eligible

Asupports for vulnerable popul ations to
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Treasury Respons&numerated @ible uses should be considered in the context of the
eligible use category or section where they a
popul ations to access medi cal or pu-b9 i c heal't
Mitigation and Prevetion. As such, these eligible uses should help vulnerable oirisigh
populations access services that mitigate COVY#Dfor example, transportation assistance to
reach vaccination sites, mobile vaccination or testing programs;siteovaccination otesting
services for homebound individuals, those in group homes, or similar settings.

Public Comment Some commenters asked whether fient
systemso could include investments ilogy soft war
resources that support respaigethe COVID19 public health emergency but also provide
benefits for other use cases and lveign capacity of public health departments and systems.

Treasury Respons@&hese are permissible uses of funds undemtiegim final rule and
remain eligible under the final rule.

Assistance to businesses and nonprofits to implement CQ9IMitigation strategies

Background:As detailed above, Treasury received many public comments describing
uncertaintyaboutwhich eligble use category should be used to assess different potential uses of
funds. As a result, Treasury hascagegorized some uses of funds in the final rule to provide
greater clarity, consistent with the principle that uses of funds should be assessenh lased
intended beneficiary. For example, COVID mitigation and prevention serves the general
public or specific populations within the public. Howevertha interim final rule, assistance to
small businesses, nonprofits, and impacted industriesgiement COVID19 mitigation and

prevention strategies was categorizetharespectivesections within Negative Economic
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Impacts. The final rule consolidates all COVID mitigation and prevention within Public
Health.

Public CommentTreasury has received multiple comments and questions about which

eligible use permits the recipient to provide assistance to businesses and nonprofits to address the

public health impacts of COVH29.

Treasury Responsén the final rule, these servichave been reategorized under
COVID-19 mitigation and prevention to reflect the fact that this assistance responds to public
health impacts of the pandemic rather than the negative economic impacts to a small business,
nonprofit, or impacted industry. Wheroviding COVID19 mitigation and prevention services,
recipients can identify the impacted entity as small businesses, nonprofits, or businesses in
impacted industries in generals with all enumerated eligible usescipients may presume that
all COVID-19 mitigation and prevention programs and services are reasonably proportional
responses to the harm identifiedless a response is grossly disproportionate to the type or

extent of harm experienced Not e t hat capit al e xogramms@ndt ur e s

a |

serviceso and are not presumed to be reasonab

except as provided in secti@apital Expenditures in General Provisio@her In other words,
recipients can provide any COWID prevention or mitigation service to small businesses,
nonprofits, and businesses in impacted industries without any further analysis of impacts of the
pandemic on those entities and whether the service is responsive.

In some cases, this means that anyentit otherwise eligible to receive assistance to
respond to negative economic impacts of the pandemic, for example an entity that did not
experience a negative economic impact, may still be eligible to receive assistance under this

category for COVIDB19 mtigation and prevention services.
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Uses of funds can include loans, grants, ekimd assistance to small businesses,
nonprofits, or other entities to implement COVID prevention or mitigation tactics, such as
vaccination; testing; contact tracing prams; physical plant changes to enable greater use of
outdoor spaces or ventilatiomprovementsenhanced cleaning efforts; and barriers or partitions.
For example, this would include assistance to a restaurant to establish an outdoor patio, given
eviden@ showing much lower risk of COVHD9 transmission outdooféUses of funds can also
include aid to travel, tourism, hospitality, and other impacted industries to implement €QVID
mitigation and prevention measures to enable safe reopening, for exaatgiaation or testing
programs, improvements to ventilation, physical barriers or partitions, signage to facilitate social
distancing, provision of masks or personal protective equipment, or consultation with infection
prevention professionals to develsgife reopening plans.

Recipients providing assistance to small businesses, nonprofits, or impacted industries
that includes capital expenditures (i.e., expenditures on property, facilities, or equipment) should
also review the section Capital Expendituine General Provisions: Other, which describes
eligibility standards for these expenditures. Recipients providing assistances in the form of loans
should review the section Treatment of Loans Made with SLFRF Funds in General Provisions:
Other.

Recipientsshould also be aware of the difference between beneficiaries of assistance and
subrecipients when working with small businesses, nonprofits, or impacted industries. As noted
above, Treasury presumes that the general public, as well as small businegse$ts)@nd

impacted industries in general, has been impacted by the GO¥tisease itself and is eligible

6 SeeCenters for Disease @tvol and Prevention, Participate in Outdoor and Indoor Activities,
https://www.cdc.gov/coronavirus/204fzov/dailylife-coping/outdoosactivities.html (last visited November 8,
2021).
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for services that mitigate or prevent COVID spread. As such, a small business, nonprofit, or
impacted industry receiving assistance to implen@DVID-19 mitigation measures is a

beneficiary of assistance (e.g., granting funds to a small business to develop an outdoor patio to
reduce transmission). In contrast, if a recipient contracts with, or grants funds to, a small
business, nonprofit, or inagted industry to carry out an eligible use for COMI®mitigation

on behalf of the recipient, the entity is a subrecipient (e.g., contracting with a small business to
operate COVIB19 vaccination sites). For further information on distinguishing between
beneficiaries and subrecipients, as well as the impacts of the distinction on reporting and other

requirements, see section Distinguishing Subrecipients versus Beneficiaries.

b.MEDICAL EXPENSES

Background:The interim final rule also included as an enumerated eligible use medical
expenses, including medical care and services to address titemeand potential longgerm
impacts of the disease on individuals infected.

Public CommentSome commenters gght clarification on the types of medical
expenses eligible and for whom, including whether funds could be used under this category for
expanding health insurance coverage (e.g., subsidies for premiums, expanding a group health
plan), improvements to heatare facilities or establishment of new medical facilities, direct
costs of medical services, and costs to afsalled health insurance plan (e.g., a county
government health plan) for COVID9 medical care.

Treasury Responsén the final rule, Treagy is maintaining this enumerated eligible use
category and clarifying that it covers costs related to medical care provided directly to an

individual due to COVIDR19 infection (e.g., treatment) or a potential infection (e.g., testing).
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This can include mdical costs to uninsured individuals; deductiblespags, or other costs not
covered by insurance; costs for uncompensated care at a health pEwiderency medical

response costand, for recipients with a sefifinded health insurance plan, excess health

insurance costs due to COU® medical care. These are medical expenses due to COY/ID

and distinguish this category of eligible uses from other related eligible uses, like €OVID
mitigation and prevention and health insurance expenses to households, to provide greater clarity
for recipients in determining which category of eligible uses they should review to assess a
potential use of funds. For discussion of eligibility forgnmaims to expand health insurance

coverage, see section Assistance to Households.

c. BEHAVIORAL HEALTH CARE

Background:Recognizing that the public health emergency, necessary mitigation
measures like social distancing, and the economic downturn hagerbated mental health and
substanceisechallenges for many Americans, the interim final rule included an enumerated
eligible use for mental health treatment, substaisetreatment, and other behavioral health
services, including a neaxhaustive lisbf specific services that would be eligible under this
category.

Public CommentMany commenters expressed support f
recognition of behavioral health impacts of the pandemic and eligible uses under this category.
Several comments requested clarification on the types of eligible services under this category,
specifically whether both acute and chronic care are included as well as services that often do not
directly accept insurance payments, like peer support groups. Some censnhegitlighted the

importance of cultural competeniceproviding effectivebehavioral healtlservices. Some
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commenters suggested that funding should be available broadly and quickly for this purpose
recommendinghat funding available for behavioral health not be tied to the amount of revenue
loss experienced by the recipient

Treasury Responsén the final rule, Treasury is maintaining this enumerated eligible use
category and clarifying that it covers an exgga array of services for prevention, treatment,
recovery, and harm reduction for mental health, substaseand other behavioral health
challenges caused or exacerbated by the public health emergency. The specific services listed in
the interim finalrule also remain eligibl&.

Treasury is further clarifying that when providing behavioral health services, recipients
can identify the impacted population as the general publicaandith all enumerated eligible
usespresume that all programs and seeg are reasonably proportional responses to the harm
identifiedunless a response is grossly disproportionate to the type or extent of harm experienced
Incontrastc api t al expenditures are not considered i
presumed tte reasonably proportional responses to an identified &acept as provided in
sectionCapital Expenditures in General Provisio@sher

In other words, recipients can provide behavioral health setdaaembers of the
general public without any further analysis of impacts of the pandemic on those individuals and
whether the service is responsive. Recipients may also use this eligible use category to respond
to increased rates of behavioral health lelmgles at a population level or, at an individual level,
new behavioral health challenges or exacerbation eéxisting challenges, including new

barriers to accessing treatment.

" Hotlines or warmlines, crisis intervention, overdose preventiongtiofes disease prevention, and services or
outreach to promote access to physical or behavioral health primary care and preventative medicine.
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Services that respond to these impacts of the public health emergentyhdg
services across the continuum of care, including both acute and chronic care, such as prevention,
outpatient treatment, inpatient treatment, crisis care, diversion programs (e.g., from emergency
departments or criminal justice system involvememijreach to individuals not yet engaged in
treatment, harm reduction, and supports for {tergh recovery (e.g., peer support or recovery
coaching, housing, transportation, employment services).

Recipients may also provide services for special populationexample, enhanced
services in schools to address increased rates of behavioral health challenges for youths, mental
health first responder or law enforcememtntal health coesponder programs to divert
individuals experiencing mental illness frohetcriminal justice system, or services for pregnant
women with substanagsedisorders or infants born with neonatal abstinence syndrome. Finally,
recipients may use funds for programs or services to support equitable access to services and
reduce racialethnic, or socioeconomic disparities in access to-bigdlity treatment.

Eligible uses of funds may include services typically billable to insuféncservices
not typically billable to insurance, such as peer support greopss for residence in supportive
housing or recovery housingndthe 988NationalSuicide Prevention Lifeliner other hotline
services Recipients may also use funds in cagjtion with other federal grants or programs (see
section Program Administration Provisions), though eligible services under SLFRF are not
limited to those eligible under existing federal programs.

Given the public heal t h ngomgapigicamdtoyeddesee x ac er

crisis, Treasury highlights several ways that funds may be used to respond to opioid use disorder

"8 However, SLFRF funds may not be used to reimburse a service that was also billed to insurance.
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and prevent overdose mortalf/Specifically, eligible uses of funds include programs to expand
access to evidendmsed treatmenike medications to treat opioid use disorder (e.g., direct costs
or incentives for emergency departments, prisons, jails, and outpatient providers to offer
medications and lovbarrier treatment), naloxone distribution, syringe service programs,
outreachto individuals in active use, pesterdose follow up programs, programs for diversion
from the criminal justice system, and contingency management interventions.

Finally, for clarity, Treasury has addressed the eligibility standard for capital
expenditues, or investments in property, facilities, or equipment, in one section of this
Supplementary Informatigrsee section Capital Expenditures in General Provisions: Other.
Examples of capital expenditures related to behavioral health that Treasury recagreligible
include behavioral health facilities and equipment (e.g., inpatient or outpatient mental health or
substanceisetreatment facilities, crisis centers, diversion centers), as long as they adhere to the

standards detailed in the Capital Expéumais section.

d. PREVENTING AND RESPONDING TOVIOLENCE

Background:The interim final rule highlighted that some types of violence had increased
during the pandemiand thathe ability of victims to access services had decreas#thgas an
example thehallengeghatindividuals affected by domestic violenfaee in acessing services
Accordingly, the interim final rule enumerated as an eligible use, in disproportionately impacted
communities, evidenelased community violence intervention programs. Following the release

of the interim final rule, Treasury received seal recipient questions regarding whether and

1n line with the Department of Health and Human Services, Overdose Prevention Strategy,
https://www.hhs.gov/overdoser eventi on/, and the Office of National Dr
Statement on Drug Policy Priorities for Year One (April 1, 2021), httpswwhitehouse.gov/wp
content/uploads/2021/03/BidenHarBsatemenbf-Drug-Policy-Priorities April - 1. pdf.
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how fundsmaybe used to respond to an increase in crime, violence, or gun violence in some
communities during the pandemiaeasury released further guidance identifying how
enumerated eligible uses and eligible use categories under the interim final rule could support
violence reduction efforts, including rehiring public sector staff, behavioral health services, and
servicedo address negative economic impacts of the pandemic that may aid victims of crime.
The guidance also identified an expanded set of enumerated eligible uses to address increased
gun violence.

Public CommentSeverakcommenters expressed support for tisie af funds.

Treasury Responsén the final rule, Treasury is maintaining enumerated eligible uses in
this area and clarifying how to apply eligibility standards. Throughout the final rule, enumerated
eligible uses should respond to an identified impéathe COVID-19 public health emergency in
a reasonably proportional manner to the extent and type of harm experienced. Many of the
enumerated eligible usédike behavioral health serviceservices to improve employment
opportunitiesandservices to adress educational disparitiesdisproportionately impacted
communities that respond to the public health and negative economic impacts of the pandemic
may also have benefits for reducing crime or aiding victims of ciimeexample, the pandemic
exacebated the impact of domestic violensexual assault, and human traffickiegumerated
eligible uses like emergency housing assistance, cash assistance, or assistance with food,
childcare, and other needs could be used to support survivors of doraeticey sexual
assault, or human traffickingho experienced public health or economic impacts due to the
pandemic.

Public CommentSeveral commenters expressed support for community violence

intervention programs or argued that traditional public safeproaches had negatively
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impacted the social determinants of heaittheir communitiesSeveral commenters
recommended inclusion of approaches like mental health or substetieersion programs.

Treasury Respons@reasury recognizes the importanceomprehensivapproaches to
challenges like violence. The final rule includes an enumerated eligible use for community
violence intervention programs in all communities, not just the disproportionately impacted
communities eligible under the interim final rule. Givéreincreased rate of violence during the
pandemic, Treasury has determined that this enumerated eligiblsrespoiveto the impacts
of the pandemic in all communities. The final rule incorporatedagae issued after the interim
final rule on specifically types of services eligible, including:

1 Evidencebased practices like focused deterrence, street outreach, violence interrupters,

and hospitabased violence intervention models, complete with wiapad services

such as behavioral therapy, trauma recovery, job training, education, housing and

relocation services, and financial assistance; and

1 Capacitybuilding efforts acommunity violence interventigorograms like funding

more intervention workerincreasing their payroviding training and professional

development for intervention workeemnd hiring and training workers to administer the

programs.

Public CommentSome commenters sought further clarification on whetbere of the
enumerated eligible usese considered responsitceall crime, violent crimegr gun violence.

Treasury Responsé&numerated eligible uses that respond to an increase in gun violence
may be pursued in communities experiencing an increase in gun viasswaated with the
pandemic, specifically: 1) hiring law enforcement officialsven above prpandemic level$

or paying overtime where the funds are directly focused on advancing community policing
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strategies for gun violence, 2) additional enforcetnedfiorts to reduce gun violence exacerbated

by the pandemic, including prosecuting gun traffickers, dealers, and other parties contributing to
the supply of crime guns, as well as collaborative federal, state, and local efforts to identify and
address gutrafficking channels, and 3) investing in technology and equipment to allow law
enforcement to more efficiently and effectively respond to the rise in gun violence resulting from
the pandemic, for example technology to assist in the identification ofwhose serial

numbers have been damaged.

3. NEGATIVE ECONOMIC IMPACTS
a.ASSISTANCE TOHOUSEHOLDS
Background

While the U.S. economy is now on the patlatstrongecovery, the public health
emergency, including the necessary measures tak@otirt public health, resulted in
significant economic and financial hardship for many Americans. As businesses closed,
consumers stayed home, schools shifted to remote education, and travel declined precipitously,
over 22million jobs were lost in Marchnd April 202C°° One year later, in April 2021, the
economy still remained over 8 million jobs below its-pemdemic peagk! and the
unemployment rate hovered around 6 peréent.

In the months since Treasury issued the interim final rule in May 202 &cttnomy has

made large strides in its recovery. The economy gamed million jobs in thesevenmonths

80U.S. Bureau of Labor Statistics, All Employees, Total Nonfarm [PAYEMS], retrieved from FRED, Federal
Reserve Bank of St. Louis; https://fred.stldedsorg/series/PAYEMS (last visited December 7, 2021).

81d.

82U.S. Bureau of Labor Statistics, Unemployment Rate [UNRATE], retrieved from FRED, Federal Reserve Bank of
St. Louis; https://fred.stlouisfed.org/series/lUNRATE (last visited December 7, 2021).
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from May toNovember202183 the unemployment rate fell more tha® fpercentage poiato
4.2 percent, which is the lowest rate sif@bruary2020*and t he size of the n
surpassed the pandemic peak in the second quarter of 2921.

While the economy has made immense progress in its recovery since May 2021, the
economy has alsaced setbacks that illustrate the continued risks to the recovery. As the Delta
variant spread across the country this summer and fall, the United States faced another severe
wave of cases, deaths, and strain on the healthcare system, which contilausémrtdown in
the pace of recovery in the third qua@@8upply chain disruptions have also demonstrated the
difficulties of restarting a global econoriyMoreover, although many Americans have returned
to work as oNovember2021, the economy remai$® million jobs below its prggpandemic
peak® and2.4 million workers have dropped out of the labor market altogether relative to
February 2026° Thus, despite much progress, there is a continued need to respond to the
pandemi cds e c osurmful; braadases,@hdequitable recavery.

|l ndeed, the pandemicbébs economic I mpacts <co
more than others. Rates of unemployment remain particularly severe among workers of color and
workers with lower levels aéducational attainment; for example, the overall unemployment rate

in the United States was24percent irNovember2021, but certain groups saw much higher

83U.S. Bureau of Labor Statisticsjpranote 79

84U.S. Bureau of Labor Statisticsypranote 81.

85 U.S. Bureau of Economic Analysis, Real Gross Domestic Product [GDPC1], retrieved from FRED, Federal
Reserve Bank of St. Louis, https://fred.stlouisfed seges/GDPC1 (last visited December 7, 2021).

86 U.S. Department of the Treasury, Economy Statement by Catherine Wolfram, Acting Assistant Secretary for
Economy Policy, for the Treasury Borrowing Advisory Committee (November 1, 2021), available at
https://lome.treasury.gov/news/pressdeases/jy0453.

87 Yuka Hayashi, IMF Cuts Global Growth Forecast Amid Sugphain Disruptions, Pandemic Pressures, Wall
Street Journal (October 12, 2021), available at https://www.wsj.com/articlesiisiflobalgrowth-forecas-amid
supply-chaindisruptionswarnsof-inflation-risks-11634043601.

88 U.S. Bureau of Labor Statisticsypranote 79.

89U.S. Bureau of Labor Statistics, Civilian Labor Force Level [CLF160V], retrieved from FRED, Federal Reserve
Bank of St. Louis, https://fred.stlouisfed.org/series/CLF160V (last visited December 7, 2021).
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rates:6.7 percent for Black workers, Bpercent for Hispanic or Latino workers, asd percent
for workers without a high school diplo&Job losses have also been particularly steep among
low-wage workers, with these workers remaining furthest from recovery as of the end &t 2020.
A severerecession, and its concentrated impact amongthoame workers, has amplified food
and housing insecurityyith an estimated nearly 20 million adulitgng in households where
thereis sometimes or often not enough food to eat and an estimated 12 madltsliving in
households that were not current on f&nt.

While economic effects have been seen across g@mynunitiesthereare additional
disparities by race and income. For examapmroximately half of lowncome,Black, and
Hispanic parents reported difficulty covering costs related to food, housing, utility, or medical
care®® Over the course of the pandemic, inequities also manifested along gender lines, as schools

closed to isperson activities, leaving many working families without childcare during thé*day.

%0 U.S. Bureau of Labor Statistics, Labor Force St from the Current Population Survey: Employment status of
the civilian population by sex and age (December 6, 2021), https://www.bls.gov/news.release/empsit.t01.htm (last
visited December 7, 2021); U.S. Bureau of Labor Statistics, Labor Force &tdtisth the Current Population

Survey: Employment status of the civilian noninstitutional population by race, Hispanic or Latino ethnicity, sex, and
age (December 6, 2021), https://www.bls.gov/web/empsit/cpseea04.htm (last visited December 7, 2021); U.S.
Bureau of Labor Statistics, Labor Force Statistics from the Current Population Survey: Employment status of the
civilian noninstitutional population 25 years and over by educational attainment (December 6, 2021),
https://www.bls.gov/iweb/empsit/cpseea0b.ljtast visited December 7, 2021).

91 Elise Gould & Jori Kandra, Wages grew in 2020 because the bottom fell out of Hrealpsviabor market,

Economic Policy Institute (Feb. 24, 2021), https://files.epi.org/pdf/21941&pdfalspMichael Dalton et al., The
K-Shaped Recovery: Examining the Diverging Fortunes of Workers in the Recovery from the -C@¥Yihdemic

using Business and Household Survey Microdata, U.S. Bureau of Labor Statistics Working Paper Series (July
2021), https://www.bls.gov/osmr/reseaigépers/2021/pdf/ec210020.pdf.

92 Center on Budget and Policy Priorities, Trackingthe COMID Recessi ondés Effects on Fo
Employment Hardships, https://www.cbpp.org/research/posartiinequality/trackingthe-covid-19-economys
effectson-food-housingand (last visited December 17, 2021).

93 Michael Karpman, Dulce Gonzalez, Genevieve M. Kenney, Parents Are Struggling to Provide for Their Families
during the Pandemic, Urban Institute (May 202@ps://www.urban.org/research/publication/parearts
strugglingprovidetheir-families-during-
pandemic?utm_source=urban_researcher&utm_medium=email&utm_campaign=covid_parents&utm_term=lhp.

% Women have carried a larger share of childcare responsibilifesmen during the COVHR9 crisis.See, e.g

Gema Zamarro & Mar2a J. Prados, Gender differences in
during COVID-19, Rev. Econ. Household 19:40 (2021) available at
https://link.springer.com/artie/10.1007/s1115020-095347; Titan Alon et al., The Impact of COVHD9 on

Gender Equality, National Bureau of Economic Research Working Paper 26947 (April@2d@ble at
https://www.nber.org/papers/w26947.
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Women of color have been hit especially hard: the labor forcieipatton rate for Black
women has fallen by 8 percentage poinmtdduring the pandemic as compared tofdeBcentage
points for Black metf and 17 percentage points for White wom#n.

As the economy recovers, the effects of the pandestated recessn may continue to
impact households, including a risk of longerm effects on earnings and economic potential.
For example, unemployed workers, especially those who have experienced longer periods of
unemployment, earn lower wages over the long terre oglaired®® In addition to the labor
market consequences for unemployed workers, recessions can also causetongeonomic
challenges through, among other factors, damaged consumer credit®smiegduced familial
and childhood wellbeind° Thesepotential longterm economic consequences underscore the
continued need for robust policy support.

Low- and moderaténcome households, those with income levels at or belovp8ftent
of the federal poverty level (FPL), face particular hardships anteolyek. These households
report much higher rates of food insecurity and housing hardships than households with higher

incomes. For example, households with incomes at or belowe&@ent-PL are several times

9 U.S. Bureau of Labor Statistics, Lalfeorce Participation Rate20 Yrs. & Over, Black or African American
Women [LNS11300032], retrieved from FRED, Federal Reserve Bank of St. Louis;
https://fred.stlouisfed.org/series/LNS11300032 (last visited December 7, 2021).

9% U.S. Bureau of Labor Statiss, Labor Force Participation Rat@0 Yrs. & Over, Black or African American

Men [LNS11300031], retrieved from FRED, Federal Reserve Bank of St. Louis;
https://fred.stlouisfed.org/series/LNS11300031 (last visited December 7, 2021).

97U.S. Bureau of LaboStatistics, Labor Force Participation Rag0 Yrs. & Over, White Women [LNS11300029],
retrieved from FRED, Federal Reserve Bank of St. Louis; https://fred.stlouisfed.org/series/LNS11300029 (last
visited December 7, 2021).

% Sege.g., Michael Greenstan& Adam Looney, Unemployment and Earnings Losses: A Look at-Temnm
Impacts of the Great Recession on American Workers, Brookings Institution (Nov. 4, 2011),
https://www.brookings.edu/blog/jobs/2011/11/04/unemployreertearningslossesa-look-at-long-termimpacts
of-the-greatrecessioron-americarworkers/.

®Chi Chi Wu, Solving the Credit Conundrum: Helping Con:
Crisis and Great Recession, National Consumer Law Center (Dec. 2013),
https://www.nclc.orgmages/pdf/credit_reports/repateditconundrum2013.pdf.

1001rwin Garfinkel, Sara McLanahan, Christopher Wimer, eds., Children of the Great RecBssisall Sage
Foundation (Aug. 2016gvailable athttps://www.russellsage.org/publications/chilcigmeat-recession.
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more likely to haveeportedstruggling with food insecurity compared to households with

income above 30percent-PL 1%t Similarly, low- and moderatéincome households reported

being housing insecuf® at ratesnore thartwice as high as highéncome householdsnd

low- and moderaténcome householdeportedhousing quality hardshif? at rates statistically
significantly greateithanthe rate fothigherincome household$* The economic crisis caused

by the pandemic worsened economic outcomes for workers in mangholmnoderatencome
households. Industries that employedaage workers experienced a disproportionate level of
job loss. For example, from February 2020 to February 2021, the hospitality and leisure industry
lost nearly 3.5 million job$%> While the entiréndustry was impacted, 72 percent of the job
losesoccurred in the lowest wage service occupations compared to only a 6 percent rate of job
loss in the highest wage management and finance'§dBamilar trends exist in other heavily
impacted industrie$n public education, the lowest wage occupations, service and transportation
jobs, saw a job loss rate of 20 &®lpercent, respectivefi” During that same time period, the
highest wage occupations in public education, management, actually saw joasarnre

percent.®®

01 Kyle J Casewell and Stephen Zuckerman, Food Insecurity, Housing Hardship,

and Medical Care Utilization, Urban Institute (June 2018), available at
https://www.urban.org/sites/default/files/publication/98701/2001896_foodinsecurity_housishipamedicalcareu
tilization_finalized.pdf

102 Housing insecurity is defined as not paying the full amount of rent or mortgage and/or utility bills

(gas, oil, or electricity) sometime in the previous 12 months.

103 Housing quality hardship is defined as ariraftive response to one or more questions related to problems with
a respondentds physical dwelling: pests and/or insects;
shut; exposed electrical wires; broken plumbing (toilet, hot water,)oti@es in walls, ceiling, or floor; no
appliances (refrigerator or stove); and no phone (of any kind).

104 |d

105Elise Gould and Melat Kassa. Lemage, lowhours workers were hit hardest in the COVIB recession: The

State of Working America 2020 employnigeport, Economic Policy Institute (May 2021), available at

https://www.epi.org/publication/sw2020-employmenireport/.
106 Id.

107 Id
108 Id
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While many households suffered negative economic outcomes as a result of the-COVID
19 pandemic and economic recession, households with low incomes were impacted in
disproportionate and exceptional ways. From January 2020 to Marchl@@2&age workers
experienced job loss at a rate five times higher than middge workers, and higivage
workers actually experienced an increase in job opportuftfi@ecause workers in loimcome
households were more likely to lose their job or exgrexe reductions in pay, those same
households were also more likely to experience economic hardship®likéepaying utility
bills, affording rent or mortgage payments, purchasing food, and paying for medical exXpenses.
The disproportionate negativapacts the pandemic has had on-ioaome families extend
beyond financial insecurity. For example, kimeome families have reported higher levels of
social isolation, stress, and other negative mental health outcomes during the pandemic. While
over halfof all U.S. adults report that their mental health was negatively affected by the
pandemic, adults with loimcomes reported major negative mental health impacts at a rate

nearly twice that of adults with highcomest!?

Summary of Interim Final Ruknd Final Rule Structure
SummaryThe interim final rule provided a neaxhaustive list of enumerated eligible

uses to respond to the negative economic impacts of the pandemic through assistance to

109R. Chetty, J. Friedman, N. Hendren, M. Stepner, & Team, T. O. |., The Economic Impacts of-C@VID
Evidence from a New Public Databa3eilt Using Private Sector Data (No. w27431; p. w27431) (2020), National
Bureau of Economic Research. https://doi.org/10.3386/w27431.

110 M. Despard, Michal GrinsteilVeiss, Yung Chun, and Stephen Roll, COVIB job and

income loss leading to more hunger and financial hardship, Brookings Institute (July 13, 2020),
https://www.brookings.edu/blog/upfront/2020/07/13/cetRjob-andincomelossleadingto-morehungerand
financiakhardship/.

IIN. Panchal, R. Kamal, C. Muiar&@pP. Chidambaram, The Implications of COVI® for Mental Health and
Substance Use, Kaiser Family Foundation (February 10, 2021), https://www.kff.org/coromtaviidis 9/issue
brief/theimplicationsof-covid-19-for-mentathealthandsubstanceise/.
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households, as well as a standard for assessing whe#isesfusinds beyond those enumerated
are eligible.

The interim final rule described enumerated eligible uses for assistance to households in
several categories: 1) assistance to unemployed workers, 2) state Unemployment Insurance Trust
Funds, 3) assistante households, and 4) expenses to improve the efficacy of economic relief.
Note that the interim final rule posed several questions to the public on enumerated eligible uses
for assistance to households; comments on these questions are addresselbvathesubject
matter section below.

In addition, in recognition that pfexisting health, economic, and social disparities
contributed to disproportionate pandemic impacts in certain communities, the interim final rule
also provided a broader list of enerated eligible uses to respond to the pandemic in
disproportionately impacted communities, specificallybuilding stronger communities
through investments in housing and neighborhoods, 2) addressing educational disparities, and 3)
promoting healthy cldhood environments. In the interim final rule, under the Public Health
section, recipients could also provide services to address health disparities and increase access to
health and social services; these eligible uses have beegamized into the Asstance to
Households section to consolidate responses in disproportionately impacted communities and
enhance clarity.

This section addresses enumerated eligible uses in the final rule to respond to negative
economic impacts to households. As a remindgiprents may presume that a household or
population that experienced unemployment, experienced increased food or housing insecurity, or

is low or moderaténcome experienced negative economic impacts resulting from the pandemic,
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and recipients may provideervicego themthat respond to these impacts, including these
enumerated eligible uses.

For guidance on how to determine whether a particular use, beyond those enumerated, is
eligible; further detail orwhich households and communities are presumgikdifor services;
and how to identify eligible households and communities beyond those presumed eligible, see
section General Provisions: Structure and Standards.

Reorganizations and Cro$geferencesThe final rule reorganizes all enumerated eligible
uses for impacted and disproportionately impacted households into the section Assistance to
Households, with the exception that expenses to improve the efficacy of economic relief has
been recategorizedrito a different section of the final rule for increased clarity; for discussion
of that use category, see section General Provisions: Other.

Note that in conducting this reorganization, and based on further aralysiis response
to commentsTreasury hs determined that several enumerated insésded in the interim final
rule for disproportionately impacted communities are directly responsive to negative economic
impacts experienced by impacted househdtdghe final rule, these ushave been moveftlom
Adi sproporti onat eldhousehofdsacdordimgnaking theSa seryicesc t e d
available to both disproportionately impacted and impacted househblelse uses include
assistance applying for public benefits or services; programs oceethiat address or mitigate
the impacts of the COVIE19 public health emergency on childhood health or welfare, including
childcare, early learning services, programs to provide home visits, and servieesilies

involved in the child welfare systeand foster youthprograms to address the impacts of lost
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instructional time for student$?and programs or services that address housing insecurity, lack
of affordable housing, or homelessness.

The following activities remain enumerated eligible usesligproportionately impacted
households: remediation of lead paint or other lead hazards; housing vouchers and assistance
relocating to neighborhoods with higher levels of economic opportunity; and programs or
services that addresslucational disparitiegncluding assistance to higyoverty school districts
to advance equitable funding across districts and geographies and exndeadeservices to

address the academic, social, emotional, and mental health needs of students.

Enumerated Eligible Usder Impacted Households

The interim final rule included several enumerated eligible uses to provide assistance to
households or populations facing negative economic impacts due to GO Enumerated
eligible uses included: food assistance; rent, moggagutility assistance; counseling and legal
aid to prevent eviction or homelessness; emergency assistance for burials, home repairs,
weatherization, or other needs; internet access or digital literacy assistance; cash assistance; or
jobtrainingtoaddr s s negative economic or public healtt
occupation or level of training. It also posed a quesi®towhat other types of services or costs
Treasury should consider as eligible uses to respond to the negative ecomgawis of
COVIDi 19.

This section addresses each of these enumerated eligible uses in turn, with the exception
of job training, which has been-categorized for increased clarity to the eligible use for

Aassistance to unempl oye&d |land ewnredarl e mpgloanyned t ve

2% or which recipients may presume that any student who did not have acceg®tedn instruction for a
significant period of time was impacted by the pandemic.
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inclusion of these enumerated eligible uses to address key economic needs among households
due to the pandemic, and Treasury is maintaining these eligible uses in the final rule, in line with

commentersod recommendati ons.

1. Food assistanc&he interim final rule included an enumerated eligible use for food

assistance. Some commenters expressed support for this eligible use and emphasized the
importance of aid to address food insecu@gme commenters raised questiaagowhether
food assistance funds could be used to augment seprmaded through organizatiotike

food banks, churches, and other food delivery services, or generally-bevarded to these
organizations.

Treasury Respons@reasury is maintaingnthis enumerated eligible use without change.
Recipients mayas was the casender the interim final rule, administer programs through a wide
range of entities, including nonprofit and fmrofit entities, to carry out eligible uses on behalf of
the recpient government (see section Distinguishing Subrecipients versus Beneficiaries).
Further, Treasury is clarifying thaapital expenditures relatedftwod banks and other facilities
primarily dedicated to addressing food insecurity are eligiblgprens seeking to use funds for
capital expenditures should refer to the section Capital Expenditures in General Provisions

Otherfor additional eligibility standards that apply to uses of funds for capital expenditures.

2. Emergency housing assistaritre interim final rule included an enumerated eligible

use for rentmortgage, or utility assistance and counseling and leg& @ickvent eviction or

homelessness.
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Public CommentSeveral commenters supported the inclusion of eviction prevention
activities as an eligible use given the high number of households behind on rent and potentially
at risk of eviction. Following releasd the interim final rule, Treasury had also received
requests for elaboration on the types of eligible services in this category. Some commenters also
recommended including assistance to households for delinquent property taxes, for example to
prevent taXoreclosures on homes, as an enumerated eligible use.

Treasury Responsén response toequests for elaboration on the types of eligible
servicedor eviction prevention, Treasury has provided further guidance that these services
i ncl ude # htysersgidestltat erabla didible ihouseholds to maintain or obtain housing,
such as housing counseling, fair housing counseling, case management related to housing
stability, outreach to households at risk of eviction or promotion of housing support pgpgram
housing related services for survivors of domestic abuse or human trafficking, and specialized
services for individuals with disabilities or seniors that support their ability to access or maintain
housing, 06 as wel | as Mregqalt ocainedydscli eds Iredal
proceedings and maintaining housing stability, cbated eviction prevention or eviction
diversion programs, and other |l egal se¥vices
Treasury also emphasized that recipients may work with court systems, nonprofits, and a wide
range of other organizations to implement strategies to support housing stability and prevent
evictions.

In the final rule, Treasury is maintaining these enutedraligible uses, including those
described in the interim final rul e and | ater

recommendations. To enhance clarity, Treasury is also elaborating on some types of services

1133ee FAQ 2.21Coronavirus State and Local Fiscal Recovery Funds, Frequently Asked Questidrisilad 9,
2021; https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf.
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included under this eligible use category; tleisiains a nomxhaustive list of eligible services.

For example, eligible services under this use category include: rent, rental arrears, utility costs or
arrears (e.g., electricity, gas, water and sewer, trash removal, and energy costs, such as fuel oil),
reasonable accrued late fees (if not included in rental or utility arresggjage payment

assistance, financial assistance to allow a homeowner to reinstate a mortgage or to pay other
housingrelated costs related to a period of forbearance, delimguendefault, mortgage

principal reduction, facilitating mortgage interest rate reductions, counseling to prevent
foreclosure or displacement, relocation expenses following eviction or foreclosure (e.g., rental
security deposits, application or screenii@gs). Treasury is clarifying thassistance to

households for delinquent property taxes, for example to prevent tax foreclosures on homes, was
permissible under thiaterim final ruleand continues to be so under the final rineaddition,

Treasury isalso clarifying thatecipients may administer utility assistancexddressarrears on

behalf of households through direct or bulk payments to utility providers to facilitate utility
assistance to multiple consumers at once, so long as the paymertsustismer balances and
therefore provide assistance to households.

This eligible use category also includes emergency assistance for individuals
experiencing homelessness, either individaakl assistance (e.g., rapid rehousing services) or
assistance for groups of individuals (e.g., master leases of hotels, motels, or similar facilities to
expand available shelter).

Further, Treasury is clarifying that transitional shelters (e.g., temporary residences for
people experiencing homelessness)digible capital expenditures. Recipients seeking to use

funds for capital expenditures should refer to the section Capital Expenditures in General
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Provisions: Other for additional eligibility standards that apply to uses of funds for capital
expenditurs.

Notethat hi s enumer ated eligible use describes
assistance for responses to the immediate orteaarnegative economic impacts of the
pandemicThe final rulealsoclarifies and expands the ability of recipientaise SLFRF funds
to address the general lack of affordable housing and housing challenges underscored by the
pandemic. For discussion of affordable housing eligible uses, including services that primarily
increase access to affordable, hggrality housingand support stable housing and
homeowner ship over the | ong tertanmmmhosisng t he el i

security: affordable housing and homel essness

3. Emergency assistance for pressing needs: burials, home repairs, weatherization, or

other needsThe interim final rule included an enumerated eligible use for emergency assistance
for burials, home repairs, weatherization, and other needs; these types of programs may provide
emergency assistance for pressing and unavoidable householdTimeadarydid not receive
comments on this eligible use and is maintaining it in the final rule.

Background on Home Repairs and Weatherizafigre economic downturn has meant
fewer households had the resources needed to make necessary home repairs and improvements.
In May 2021, 28 percent of landlords reported deferring maintenance and 27 percent of tenants

reported maintenance requests going unanswét&dhile small and cosmetic repairs can often

114 Jung Hyun Choi, Laurie Goodman, and Daniel Pang, The Pandemic Is Making It Difficult fora@Rop
Landlords to Maintain Their Properties, Urban Institute (July 23, 2021), Mitpsv.urban.org/urban
wire/pandemiemakingit-difficult-mom-andpop-landlordsmaintaintheir-properties.
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wait, deferring major repairs, such as plumbing needs, can resuiafie and unhealthy living
environments and, eventually, the need for more expensive repairs and fixes.

In addition to repairs, many homes are in need of weatherization. Weatherization
assistance helps levand moderaténcome Americans save energy, uied their utility bills, and
keeps them and their homes safe. One in three households is energy itSeve@ajng they do
not have the ability to meet their energy ne€fisveatherization efforts are particularly
important for low and moderatincome haiseholds. Households of color, renters, and
households with low or moderate incomes are all more likely to report energy ins&Curity.
These disparities are partially a result of economic hardship but are also caused by inequitable
access to housing withrgper insulation, up to date heating, cooling, and ventilation systems,
and functioning and up to date lighting and appliari&&é(hile programs that address the
effects of energy hardships, like the Lémcome Home Energy Assistance Program (LIHEAP),
arecritical, weatherization attempts to address root causes by addressing issues that lead to

energy insecurities.

4. Internet access or digital literacy assistaibe interim final rule included an

enumerated eligible use for assistance to household#donet access or digital literacy

assistance. This enumerated eligible, wdgch responds to the negative economic impacts of the

115.S. Energy Information Administration, Residential Energy Consumption Survey (2017), Retrieved from
https://www.eia.gov/consumption/residential/da€d 5/hc/php/hcll.1.php.

D. Hern8ndez, Understanding 6energy insecurityi® and wh
10 (2016), https://doi.org/10.1016/j.socscimed.2016.08.029.
¥Herng8ndez, D. (2016) . Uraddevhystmattersito meaglth. Sacial Sciegcg & i nsecur it

Medicine, 167, 110. https://doi.org/10.1016/j.socscimed.2016.08.029.

117U.S. Energy Information Administration, Residential Energy Consumption Survey (RECS)
https://www.eia.gov/consumption/residential/data/2015/hc/php/hc11.1.php (last visited November 9, 2021)

118 A, Drehobl, & L. Ross, Lifting the high energy burdenin Amelica | ar gest <cities: how ener
improve low income and underserved communities, American Council for an Energy Efficient Economy (2016),
https://www.aceee.org/sites/default/files/publications/researchreports/u1602.pdf.
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pandemic on a household by providing assistance that helps them secure internet access or
increase their ability to use cauiters and the internes separate from the eligible use category
for investments in broadband infrastructure, under Sections 602[x)@nd 603(c)(1)D),

which is used to build new broadband networks through infrastructure construction or
modernizatio. For discussion of broadband infrastructure investment in the final rule, see
section Broadband Infrastructure in Infrastructure.

BackgroundThe COVID-19 public health emergency has underscored the importance of
universally available, higkpeed, reliable, and affordable broadband coverage as millions of
Americans rely on the internet to participate in, amotigrcritical activities, school,
healthcare, and work. Recognizing the need for such connectivity, SLFRF funds can be used to
make necessary investments in broadband infrastructure that increase access over the long term,
as well as the necessary supports to purchase internet accessdigita literacy skills needed
to complete activities of daily living during the pandemic.

The National Telecommunications and Information Administration (NTIA) highlighted
the growing necessity of broadband in daily lite®ugh its analysis of NTIAnternetUse
Survey datanoting that Americans turn to broadband internet service for every facet of daily life
including work, study, and healthcaf@With increased use of technology for daily activities

and the movement by many businesses and sclmojsetating remotely during the pandemic,

119 See, e.gNation Teleommunications and Information Administration, More than Half of American Households
Used the Internet for HealRelated Activities in 2019, NTIA Data Show (December 7, 2020),
https://www.ntia.gov/blog/2020/moiealf-americarhouseholdaisedinternetheath-relatedactivities 2019 ntia-
datashow; Nation Telecommunications and Information Administration, Nearly a Third of American Employees
Worked Remotely in 2019, NTIA Data Show (September 3, 2020) https://www.ntia.gov/blog/2020thizesly
americaremployeesworkedremotely2019ntia-datashow; and generally, Nation Telecommunications and
Information Administration, Digital Nation Data Explorer (June 10, 2020), https://www.ntia.gov/data/dfiiat
dataexplorer.
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broadband has become even more critical for people across the country to carry out their daily
lives.

However, even in areas where broadband infrastructure exists, broadband access may be
out of reach for million®f Americans because it is unaffordable, as the United States has some
of the highest broadband prices in the Organisation for Economop&mation and
Development (OECDY?° According to a 2021 Pew Research Center study, 20 percent-of non
broadband usersgy that the monthly cost of home broadband is the primary reason they do not
have broadband at home, and 40 percent say that cost is one reason for their lack of home
broadband?! Further, according to another survey, 22 percent of parents with homebound
schoolchildren during the COVHR9 pandemic say that it is very or somewhat likely that their
children will have to rely on public wi to finish their schoolwork because there is no reliable
internet connection at home; this percentage nearly doublEsver-income parents, 40 percent
of whom noted that their children will have to rely on publiefi? The same survey showed
that 36 percent of lowancome parents with homebound children say their child will not be able
to complete their schoolworkebause they do not have access to a computer at'idme.

Public CommentMany commenters highlighted the importance of broadband access
during the pandemic, including for remote work and education, and argued that affordability
presents a major barrier todadband adoption by households; in other words, many households

live in areas that have broadband infrastructure and service available but are unable to purchase

120 BroadbandSearch Blog Post, How Do Ur8ernet Costs Compare To The Rest Of The WoHdailable at
https://www.broadbandsearch.net/blog/interoestscomparedworidwide.

121 pew Research Center, Mobile Technology and Home Broadband 2021 (June 3, 2021),
https://www.pewresearch.org/intern€i21/06/03/mobileéechnologyandhomebroadbane?021/.

122pew Research Center, 53% of Americans Say the Internet Has Been Essential During thel@Quitbreak
(April 30, 2020), https://www.pewresearch.org/internet/2020/04/36fx8nericanssay-the-interng-hasbeen

essentiaduring-the-covid-19-outbreak/.
123 |d
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service for their household due to the high cost. These commenters arguedatibind must
be affordable to be accessible.

Commenters proposed several potential responses to affordability concerns. Some
commenters recommendedtbatt i | di ng fAgap networks, o0 or broaf
cost to provide affordable service in areas whereldcising, be eligible as assistance to
households to respond to the negative economic impacts of the pandemic, even if they do not
meet the technical standards for eligibility under the eligible use category of broadband
infrastructure investment, espetyahe required speed standards for new service. These
commenters argued that the networks have shown promise as a timely means to expand access to
affordable broadband internet during the pandemic, even if they may not provide service speeds
needed for m@ intensive internet usednother commenter requested eligible uses include
funding cellular towers to decrease co§tee commenter recommended that affordability should
be addressed through other programs but not SLFRF given that affordability dabiktyanay
require nuanced solutions that would be complex to combine.

Treasury Respons@&he interpretive framework and enumerated eligible uses allow
recipients flexibility to addressglentified pandemic impacts, including through solutions that
take into account the particularized issues in their community. Given extensive commenter
feedbak on the importance of affordability to achieving broadband access, and the centrality of
broadband to participating in work, education, healthcare, and other activities during the
pandemic, affordability programs are an appropriate eligible use to regpthrenegative
economic impacts of the pandemic and Treasury is maintaining the enumerated eligible use for

assistance to households for internet access and digital literacy programs in the final rule.
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Building or constructing new broadband networkansnfrastructure investment and is
governed by a separate clause in the statute.
net workso that r eguinthesedtion Broaglsmndrnfrasttuctiureen b ui | d
Infrastructure.

Public CommentSome commet er s al so use the term fAgap
equipment installed as part of-fvisystems, such as routers, repeaters, and access points; this
equipment provides consumer access to an existing broadband network and does not require new
network buildout or construction. These commenters recommended that Treasury permit, as
assistance to households for internet access, investments in pubdlicetworks, free wifi in
public housing communities, and other equipment that offers internet accessugeenhby
utilizing existing broadband networks.

Other commenters recommended tHagible uses in this category include providing
devices and equipment necessary to access the internet, like computers and routers, directly to
low-incomehouseholds.

Treasury Respons@reasury has determined that these services, which expand internet
access without constructing new networks, are an appropriate enumerated eligible use as
assistance to households to respond to a negative economic impdbeyaack permitted under
the final rule.Treasury is clarifying that eligible uses under this category can also include a wide
range of programs and services to expand internet access and digital literacy, such as subsidies
for the cost of internet senacother programs that support adoption of internet service where
available, digital literacy programs, or programs that provide devices and equipment to access
the internet (e.g., programs that provide equipment like tablets, computers, or routers) to

households. Recipients seeking to use funds for equipment should refer to the section Capital
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Expenditures in General Provisions: Other for additional eligibility standards that apply to uses

of funds for capital expenditures (e.g., equipment, property,aidi€s).

5. Cash assistanc€&he interim final rulencluded as an enumerated eligible use cash

assistanceamglr ovi ded t hat cash transfers must be Ar

1

economic i mpact they addr e oftheamodntneedgdton ot b e
addresso the i mpact. I n assessing whether a t
Aconsi der and take guidance from the per pers
Government in response tothe COVIBcriss , 0 and transfers Agrossly
amountso are not eligible.

Public CommentSeveral commenters expressed support for this eligible use, noting that
this is a common policy tool for some governments to support thebeieldy of households and
individuals in their communities. Some commenters requested that Treasury set a specific dollar
amount for permissible cash transfers, and Treasury has also received recipient questions on
whether specific types of transfers, such as those to a subssaati@lof the population in the
jurisdiction, would be a permissible use of funds.

Treasury Respons@reasury is maintaining this enumerated eligible use in the final rule,
in Iine with commentersd recommendddei ons. Bec
flexibility to recipients to respond to the particularized pandemic impacts in their communities,
which may vary in type and intensity, setting a specific dollar threshold for eligible cash transfers
would fail to recognize the particularized needsad mmuni ti es and | imit rec

to tailor their response to those needs.
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To provide greater clarity, Treasury is elaborating on the analysis that recipients may
undertake to assess the eligibility of specific cash assistance progranmsfarsraCash
transfers, like all eligible uses in this category, must respond to the negative economic impacts of
the pandemic on a household or class of households. For the reasons discussed above, recipients
may presume that lovand moderaténcome houeholds (as defined in the final rule), as well as
households that experienced unemployment, food insecurity, or housing insecurity, experienced
a negative economic impact due to the pandemic.

Recipients may also identify other households or classes s€holds that experienced a
negative economic impact of the pandemic and provide cash assistance that is reasonably
proportional to, and not grossly in excess of, the amount needed to address the negative
economic impact. For example, in tARPA, Congressuthorized Economic Impact Payments
to households at certain income levels, identifying and responding to a negative economic impact
of the pandemic on these households.

Finally, Treasury has reiterated in the final rillat responses to negative economic
impactsshould be reasonably proportional to the impact that they are intended to address. Uses
that bear no relation or are grossly disproportionate to the type ot ektearm experienced
would not be eligible uses. Reasonably proportional refers to the scale of the response compared
to the scale of the harm. It also refers to the targeting of the response to beneficiaries compared
to the amount of harm they experiedcfor example, it may not be reasonably proportional for a
cash assistance program to provide assistancedryamallamountto a group that experienced

severe harm and a much larger amout a group that experienced relatively little harm
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6.2 r vi vor 0The iltezim #nél rule mcluded an enumerated eligible use for

survivorés benefits to surviving famidl9Q membe
including cash assistance to widows, widowers, or dependents.

Public CommentTreasury did not receive any comment
benefits as an enumerated use for impacted householdsitinettia final rule

Treasury Respons@&his use of funds remains eligible under the final rGlensistent
with the generalreogani zati on noted above, the final ru
assistance to households to clarify that hous

benefits.

7. Assistance accessing or applying for public benefits or seriReesgnizing that

eligible households often face barriers to accessing public benefits or services that improve

health and economic outcomes, the interim final rule included as an enumerated eligible use in

disproportionately impacted communiti@siblic kenefits navigators to assist community

members with navigating and applying for available federal, state, and local public benefits or

services. Treasury also clarified in subsequent guidance after the interim final rule that this

eligible use category wddiinclude outreach efforts to increase uptake of the Child Tax Credit.
Background:The underenrollment of eligible households in social assistance programs

is a wellrecognized and persistent challenge. There are many reasons why a household may not

bereceiving a particular benefit even though they are eligible. For many federal programs,

enrollment processes vary from stadestate. Sometimes, households are simply unaware that

they are eligible for a particular benéfit.For example, despite havioge of the highest rates

124 Amy Finkelstein & Matthew J Notowidigdo, Takép and Targeting: Experimental Evidence from SNAP, The
Quarterly Journal of Economics, vol 134(3), pages 15866 (2019), https://www.nber.org/pap@rd4652.
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of participation of any benefits program, nearly 20 percent of eligible individuals do not
participate in the Supplementary Nutritional Assistance Program (SNAIR)other cases,
policies like public charge and asset testingdianourage otherwise eligible househditfs.

While the gap between households that need assistance and the number of households
participating in public benefit programs has always existed, narrowing that gap and ensuring
households receive the support timegd is critical in mitigating the negative economic impacts
of the pandemic.

Public CommentTreasury has also received feedback from recipients and stakeholders
noting the need to increase awareness and uptake of assistance programs, including gaps tha
remain in enroliment of eligible households in programs to address the negative economic
impacts of the pandemté’

Treasury Respons@reasury has determined that this impact of the pandemic is widely
experienced across many jurisdictions and progarssrvices to increase awareness and
uptake of assistance programs would respond
communities. As such, in the final rule, this use is eligible for any impacted household or class of

households, not only idisproportionately impacted communities.

125 United States Department of Agriculture, Trends in Supplemental Nutrition Assistance Program Participation
Rates: Fiscal Year 2016 to Fiscal Year 2018 (May 2021), httpspfotsazureedge.net/sites/default/files/resource
files/Trends2016018pdf.

126 Jeremy Barofsky et al., Spreading Fear: The Announcement Of The Public Charge Rule Reduced Enroliment In
Child SafetyNet Programs, Health Affairs (October 2020),
https://www.healthaffairs.org/doi/full/10.1377/hlthaff.2020.00763.

127 See, e.gl).S. Department of the Treasury, By ZIP Code: Number of Children under Age 18 with a Social
Security Number Who Are Not Found on a Tax Year 2019 or 2020 Tax Return but who Appear on a Tax Year 2019
Form 1095 and Associated Number of Policy Holders (June 2021),
https://home.treasury.gov/system/files/131/Estima@edintsof-ChildrenUnclaimedfor-CTC-by-ZIP-Code

2019.pdf.
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8. Promoting healthy childhood environmeritke interim final rule included programs

and services that promote healthy childhood environments as an enumerated eligible use for
disproportionately impacted houseti®l The interim final rule listed three programs or services
included under this use: childcare; programs to provide home visits by health professionals,
parent educators, and social service professionals to individuals with young children to provide
educdion and assistance for economic support, health needs, or child development; and services
for child welfareinvolved families and foster youth to provide support and education on child
development, positive parenting, coping skills, or recovery for mbatdth and substance use.
The interim final rule also included an enumerated eligible use for early learning services in
disproportionately impacted communities, to address disparities in education.

Public CommentChildcareand Early LearningTreasury eceived multiple comments
that were supportive of the provision of childcare. Treasury has also received multiple comments
and questions indicating that recipients have identified a need for childcare for a broader range of
households and communitjésr example those that may need childcare in order to return to
work, in addition to households and communities disproportionately impacted by the pandemic.
Several commenters expresseatertaintyabouthow childcare facilities should interact with the
boundaries of a QCTFinally,one commenter recommended thatlgrer early learning
services encompass care for infants and toddlers, arguing that these types of care are often more
expensive or challenging to access for families.

Background: ChildareandEarly Learning:As daycares and schools closegarson

activities during the pandemic, many working families were left without childcare during the
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day!?® Although daycare centers and schools have since reopened in many communities, there
remains a persistent childcare shortage as childcare employment levels have not fully rebounded
since the sharp decline in childcare employment at the beginning of tenpiat?® As a result,
working parents in communities across the country, and more specifically women, may face
challenges entering or reentering the labor fétee.

Low-income households are also more likely to lose access to quality chitéfcEne.
widegread closure of childcare centers combined with a lack of access to paid family leave
means parents in leimcome households are more likely to experience a reduction of income or
leave their jobs due to a lack of childcare optibis.

Additionally, childare providers serving primarily lemcome families were less likely
to remain open during the pandemic because of tighter profit margins and general community
financial insecurity, compared to childcare providers serving primarily-inighme

families 133134

128\Women have carried a larger share of childcare responsibilities than men during theiC@¥IRis. See, e.g.,
Gema Zamarro &, MGeBa&ar Jdi Pfadensnces in couplesd divisiol
during COVID 19, Rev. Econ. Household 19740 (2021), available at https://link.springer.com/article/
10.1007/s1115@20-095347; Titan Alon et al., The Impact of COVIL9 onGender Equality, National Bureau of
Economic Research Working Paper 26947 (April 2020), available at https://www.nber.org/ papers/w26947.
12935ee, e.gCenter For The Study Of Child Care Employment (CSCCE), Child Care Sector Jobs: BLS Analysis
(November 82021), https://cscce.berkeley.edu/ckilare sectorjobsbls-analysis/; Emma K. Lee, and Zachary
Parolin. The Care Burden during COAUI: A National Database of Child Care Closures in the United States,
Socius (January 2021), doi:10.1177/23780231211032028

130 Jason Furman, Melissa Schettini Kearney, and Wilson Powell, The Role of Childcare Challenges in the US Jobs
Market Recovery During the COVHD9 Pandemic, NBER Working Paper No. 28934 (June 2021),
https://www.nber.org/papers/w28934.

B1U.S. Census Bureathase 3.2 Household Pulse Survey: Table 2. Childcare Arrangements in the Last 4 Weeks
for Children Under 5 Years Old, by Selected Characteristics, (Washington: 2021), available at
https://www.census.gov/prograrsarveys/householgulse survey/data.html.

132 |d

13N, Kalluri, C. Kelly, & A. Garg, Child Care During the COVID9 Pandemic: A Bad Situation Made Worse.
Pediatrics (2021), https://doi.org/10.1542/peds.2020525.

134 National Association for the Education of Young Children, Am | Next? SacrificiiBiap Open, Child Care
Providers Face a Bleak Future Without Relief (December 2020), https://www.naeyc.org/sites/default/files/globally
shared/downloads/PDF.
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In addition to disruptions to childcare, early learning services were also significantly
impacted by the pandemic, and the disruption of these services had widespread ramifications for
learning loss, parental support, and equity. Early learning cdreeesseen declined enrollment
across the board, though there was a larger dip in enroliment fonémme householdS? This
lower enrollment coincides with a diminishing workforce, as similarly to childcare, early
childhood educators have been leavimg profession due to long hours, low p&and health
and safety concerid’/As a result, childrends school readi
long-term impacts on life outcomé¥ The impact also extended to parents. Parents, especially
mothers may face challenges reentering or remaining in the workforce if early learning services
are unavailable.

Treasury Response: Chddreand Early Learning Service3reasury agrees with
commentersd analysis that c¢ h dadvébeengidespread c e s si n
during the pandemic, affecting many jurisdictions and populations across the country.

Disruptions to earlgare andearning services similarly have had broad impact and likely result
in negativempacts for young children and theirrpats. As such, these enumerated eligible uses
are generally responsive to the negative economic impacts of the pandemic in all communities,

not just in disproportionately impacted communities. Under the final rule, childcare and early

135G. G. Weisenfeld, Impacts of Covi® on Preschool Enrollment and Spending, New Brunswick, NJ:
National Institute for Early Education Research (2021), https://nieer.org/wp
content/uploads/2021/03/NIEER_Policy_Brief_Impaatovid-19
on_Preschool_Enroliment_and_Spending_3_16_21.pdf.

B¥¥Heat her Long, OThe pcargworkers asghitting tapidlyea red flag fordhe ecGriornyl d
Washington Post (September 19, 2021), https://www.washingtonpost.com/business/2021/09/19/gluldense
quit/.

B7Monash University, The emotional toll of COVAD® among early childhood educators (Augus2@0)
https://lens.monash.edu/@education/2020/08/05/1 381 00drtindionailtoll-of-covid-19-amongearly-childhood
educators.

138 Daphna Basso#ind Anna Shapiro, Understanding COVIB-era enrollment drops among eagdsade public
school students, Brookings Institution (February 22, 2021), https://www.brookings.edu/blogf®oten
chalkboard/2021/02/22/understandiogyid-19-eraenrolimentdrops-amongearly-gradepublic-schootstudents/.
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learning services aravailable to impacted households or classes of households, not just those
disproportionately impacted@hese eligible uses can include new or expanded services,
increasing access to servicefprts to bolster, support, or preserve existing provideds an
servicesand similar activities.

Further, Treasury is clarifying that improvemetat®r new construction of childcare,
daycare, and early learning facilities are eligible capital expendiReegpients seeking to use
funds for capitaéxpenditures should refer to the section Capital Expenditures in General
Provisions: Other for additional eligibility standards that apply to uses of funds for capital
expenditures.

Public Comment: Home Visitingrreasury has also received questions abdther the
provision of home visiting services would be responsive to the health and mental health needs of
impacted new mothers, citing the positive mental health impacts shown on the mother as well as
improved outcomes for children.

Background: Home giting: Pregnant and recently pregnamividualsare at an
increased risk for serious illness from COVIB 1*° Furthermore, pregnamdividualswith
COVID-19 are more likely to experience preterm birth (delivering the baby earlier than 37
weeks)!0In addition to heightened health risks from COVID, pregnanindividualsmay have

experienced significant changes to their prenatal care during the patfdemicay also have

139 Centers for Disease Control and Prevention, Pregnant and Recently Pregnant People,
https://www.cdc.gov/coronavirus/204f£ov/neeeextraprecautions/pregnaipeople.html (last visited November 9,
2021).

140 |d.)

141 sarah Javaid, Sarah Barringer, Sarah D Compton, Elizabeth Kaselitz, Maria Muzik, Cheryl A. Moyer, The
impact of COVID19 on prenatal care in the United States: Qualitative analysis from a survey of 2519 pregnant
women, Midwifery, Volume 98, 2021, 102998SN 02666138, https://doi.org/10.1016/j.midw.2021.102991.
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experienced increased mental health challenges, including high levels of depssiety,
loneliness, and postaumatic stress during the pandefifc.

Home visiting services provided to families, particularly new mothers and newborns,
feature regular home visits from trained nurses, social workers, and/or counselors who provide
heath care, mental health resources, positive parenting support, support in making personal
health decisions, and awareness of other potentially helpful services. These functions have
become even more essential at mitigating negative factors associateuewitimntiemic. Home
visits give professionals a chance to flag potential domestic violence, which has risen worldwide
over the course of the pandenfté Racial health disparities can also be driven down by home
visits. For example, Black women are more §kil avoid hospitals during the pandemic, and
home visitors can help either assuage concerns around hospitals or give effective advice for
alternativemethodsof childbirth 144 Given the disproportionate effect of the pandemic on people
of color, home visits are an essential equity tool that tackle major negative effects of the
pandemic. These are just a few selections from the evidence that suggests many home visiting
models ca have a positive effect on maternal physical and mental Hélth.

Treasury Response: Home Visitir@given the widespread impact of COAI® on
pregnant and recently pregnamdividuals Treasury is re&ategorizing home visiting services as

an eligible se for impacted communities, not just disproportionately impacted communities.

142 A Basu, HH Kim, R Basaldua, KW Choi, L Charron, et al., A cieasonal study of factors associated with

womends perinatal ment al h e -49 parfdemic NPHLOSVONE 1Hbe®249780, dur i ng t
(2021), https://doi.org/10.1371/journal.pone.0249780.

143 Amanda Taub, A New Covid9 Crisis: Domestic Abuse Rises Worldwide, New York Times (April 6, 2020),
https://www.nytimes.com/2020/04/06/world/coronavidemestieviolence.html.

144 Xenia Shih Bion, Efforts to Reduce Black Maternal Mortality Complicated by COYH) California Health

Care Foundation (April 20, 2020), https://www.chcf.org/blog/effoetuceblack-maternalmortality-complicated

covid-19/.

145.S. Department of Health and Human Services, Home Visiting Evidence of Effectiveness,
https://homvee.acf.hhs.gov/outcomes/maternal%20health/In%20Brief.
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Underthefinal rule, these eligible uses are available to impacted households or classes of
households.

Public Comment: Child Welfar&Vhile theinterimfinal rule noted that certain types of
assistanceparticularly around child development and parentimgre eligible for child welfare
involved families, Treasury has received some recipient questions asking whether financial,
educational, housing, orlar supports and services are eligible uses for foster youth, including
those aging out of the system, and child welfax®lved families Other commenters asked
about whether funding for kinship care would be eligible.

Background: Child WelfareThe COVID-19 pandemic placed meaningful strain on the
child welfare and foster care system. Court hearings were det®ye$ential mental health care
was shifted to a virtual environment, and attendance and performance in school among foster
children droppedharply'*’ Additionally, there was a nationwide rise of new children entering
the foster care system and many states placed temporary moratoria on children aging out of the
foster care systeit® As these temporary moratoria expire, additional supporteitieeded to
assist children exiting the system.

Additionally, financial and material hardship are causal factors in the increase of new
children entering the foster care system, whether through loss of a caregiver, domestic

violence!*® or other associatl costs of the pandemic. Therefore, support to decrease these

146 National Conference of State Legislatures, Criminal Justice System Responses to-COM&vember &,
2020), https://www.ncsl.org/research/cigihd-criminakjustice/criminajjusticeandcovid-19.aspx.

147 John Burton Advocates for Youth, The Cumulative Impact of the Pandemic on Youth Who Have

Been in Foster Care or Homeless (May 2020) https://jbay.prgtmtent/uploads/2021/04/IBAZOVID-19-
Impact.pdf.

148 John Kelly, Next Week, Thousands of Foster Youth Will Age Out on the Same Day (September 21, 2021),
https://imprintnews.org/subscribeontent/thousandsf-fosteryouthwill -ageout-on-the-sameday/590@.

149 ConradHiebner, Aislinn, and Elizabeth Byram, The Temporal Impact of Economic Insecurity on Child
Maltreatment: A Systematic Review. Trauma, Violence, & Abuse, vol. 21, no. 1, Jan. 2020,idx.8,57
doi:10.1177/1524838018756122.

99



hardships will support families and increase positive outcomes for youth and families that may
otherwise become involved in the child welfare system.

Treasury Responsén the final rule, Treasy is clarifying that services to foster youth,
including those aging out of the system, and child welfawvelved families may encompass a
wide array offinancial, educational, child development, or health supports, or other supports

necessary, includsupports for kinship care.

9. Addressing the impasbf lost instructional time

Public CommentThe interim final rule included an enumerated eligible use to address
educational disparitiés disproportionately impacted communities, recognizing that
underserved students have been more severely impacted by the pandemic and including
responsive services for early learning, enhance funding tepugérty districts, and providing
evidencebasel servicedo address thacademicsocial, emotional, and mental heatieds of
studentsSome comments expressed concertigtlearning loss othe negative impacts of lost
instructional timedue to school closures or remote education during the pandemic had affected a
significant share adtudentsn grades kindergarten through twelve {R), including students
who may not fallwithin a disproportionally impacted group.

Background The COVID19 pandemic resulted in the widespread closure of schools
across the nation. While many schools and districts reopenegbérsan instruction or
implemented remote learning, the shift was not immediate or without consequence. Children

who received virtueonly or combined remote and-person instruction were more likely to
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report experiencing negative mentaihd physical health outcomes than children who received
in-person instructioA>®

Treasury Responstnder the final ruleaddresmg the impact ofost instructional time
and/or learning losis an enumeratedligible use for impacted households. When providing
services to address lost instructional time, recipients may presume th&tl@&student who
lost access to #person instruction for a sigitant period of time habeen impacted by the
pandemiand is thus eligible for responsive services

Interventionsor serviceghat address the impact of lost instructional time may include
offering highquality tutoringand other extended learning opportunit@eviding differentiatd
instruction, implementing activities to meet the comprehensive needs of stedgatsdling and
improving language access for parents and famphies;iding information and assistance to
parents and families on how they can effectively support studeciisling in a distance
learning environment, improving student engagement in distance edyeatiadministering
andusinghiggpual ity assessments to aansngetierdst udent s o
designing services under this eligible use, recipients may wish to reference guidance from the
Department of Education on strategies for addressing lost instructionaPtime.

The final rule also maintains a separate enumerated eligibleouaddressing
educational disparities in disproportionately impacted communities. This eligible use includes
services to address disparities in educational outcomes that predate the pandemic and amplified

its impact on underserved students; these de;ltor examplegenhancd funding to highpoverty

Overlenden JV, Pampai S, Rasberry CN, et al. Association of Chil
and Parent Experiences and \Wedling During the COVIB19 Pandemi® COVID Experiences Survey, United

States, Octoberi®lovember 13, 2020. MMWR Morb Mortal Wkly Ref®21;70:369376. DOI:
http://dx.doi.org/10.15585/mmwr.mm7011alexternal icon.

151y.S. Department of Education, Strategies for Using American Rescue Plan Funding to Address the Impact of

Lost Instructional Time, August 2021. Retrieved from https://www2.eddpawments/coronavirus/lest

instructionaltime.pdf.
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districts and providingwdencebasedservicego address thacademicsocial, emotional, and
mental healtmeeds of students.

Finally, as described in the section Public Health, recipients can provide a broad range of
behavioral health services, including services for children and youth in schools, to respond to the
impacts of the pandemic on mental health and other behaviail#h lesues. When providing
behavioral health services, recipients may presume that the general public was impacted by the
pandemic angrovide behavioral health served® members of the general publiecluding
children and youth in schoolajthout ary further analysis of impacts of the pandemic on those

individualsand whether the service is responsive.

10. Promoting longerm housing security: affordable housing and homelesddadsr

the interim final rule, recipients may use SLFRF funds to peoaidet of housing services to
communities that have been disproportionately impacted by the pan@&adafically, the

interim final rule providedhat programs or services that address housing insecurity, lack of
affordable housing, or homelessness, were responsive to the negative economic impacts of the
pandemic when provided to disproportionately impacted households and communities. The
enumeratedses included supportive housing or other programs or services to improve access to
stable, affordable housing among individuals who are homeless and development of affordable
housing to increase supply of affordable and Hghlity living units. Many reipients have

already announced plans to use SLER¥sfor affordable housing interventions in all of these
categories. Treasury received many comments asking for additional clarity or flexibility in these

uses.
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As detailed below, based on multiple pgbli c o mme nt s and questions
subsequent analysis, Treasury has determined that supportive housing or other programs or
services to improve access to stable, affordable housing among individuals who are homeless,
and the development of affordalbfleusing to increase supply of affordable and fgghlity
living units are responsive to the needs of impacted populations, not only disproportionately
impactedpopulations This final rule reflects this clarificaticand builds on the objectives stated
in the interim final rule to improve access to stable, affordable housing, including through
interventions that increase the supply of affordable anddpglity living units improve
housing security, ansupport durable and sustainable homeownership

Fnally, note that femergency housing assi s
immediate negative economic impacts of the pandemic through services like financial assistance
for rental arrears or mortgage payments, is also an eligible use categasgiftance to
households undehef i n a | rule; see the eligible use for
The provision of housing vouchers and assistance relocating to neighborhoods with higher levels
of economic opportunity remains an eligible useer assistance to disproportionately impacted
households; for discussion, see the eligible
below.

Background: Affordable Housinggt is clear that the ongoing pandemic and resulting
economic crisis arkaving a profound, lorterm negative effect on the pexisting affordable
housing crisis facing lovincome household$? The combination of a large number of higher
income households who have weathered the pandemic without significant income losses, low

interest rates, and housing supply constraints exacerbated by the pandemic, have driven a sharp

152 Consumer Financial Protection Bureau, Housing insecurity and the GO¥ fiandemic (March 2020),
https://ffiles.consumerfinance.gov/f/documents/cfpb_Housing_insecurity_and_the_€l@VHandemic.pdf.
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increase in the sale price of homgSMeanwhile, many lowncome renters and homeowners
are struggling with lost employment and income and are behind on their housing payfments.
Public Comment: Affordable Housing Outside of Limaome Geographieg\ major
theme in comments was that affortiabousing interventions, especially development of
affordable housing, should be allowed outside of QCTs, as concentrating the supply of
affordable housing in lovincome geographies can have the effect of increasing both
concentrated poverty and raciablaeconomic segregation, while locking lovwecome
households in need of housing support out of fmighortunity neighborhoods with access to
employment and amenities.
Treasury Response: Affordable Housing Outside-Llm@me Geographieg#\s
previously stad, affordable housing isot confined to lowincome geographies under the
interim final rule. As discussed elsewhere, the interim final rule presumed that QCTs, as well as
communities served by Tribal governments, wdisproportionately impacted for admmstrative
convenience, but recipients may identify other populations, households, or geographic areas with
disparate impacts of COVHR9 and provide affordable housing services to them. For example,
under the interim final rule, a city could determinet itmlowincome residents faced
disproportionate impacts of COV4D9 and develop affordable housing targeted to these
households. Such a scenario could include, for example, affordable projects iriltghes

neighborhoods that would allow residentdite closer to jobs and weftkesourced schools.

3Jont Center For Housing Studies Of Harvard University,
https://www.jchs.harvard.edu/sites/default/files/reports/files/Harvard_JCHS_State Nations_Housing_2021.pdf.

154 Davin Reed and Eileen Divringi, Household Reriebt During COVIBR19: Update for 2021, Federal Reserve

Bank of Philadelphia (2020), available https//www.philadelphiafed.org/communiglevelopment/housingnd
neighborhoods/househeténtatdebtduring-covid-19-updatefor-2021 Further, some research suggests that

liquidity may be a more important predictor of default than other factors, includingi@oo equity SeeTrading

Equity for Liquidity (June 2019), available at https://www.jpmorganchase.com/content/dam/jpmc/jprobagan
andcol/institute/pdf/institutarading-equity-for-liquidity. pdf.
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https://www.philadelphiafed.org/community-development/housing-and-neighborhoods/household-rental-debt-during-covid-19-update-for-2021
https://www.philadelphiafed.org/community-development/housing-and-neighborhoods/household-rental-debt-during-covid-19-update-for-2021
https://my.treas.gov/collab/orp/State%20and%20Local%20Fiscal%20Recovery%20Fund%20Documents/Policy/Final%20Rule%20Prep/Drafting/Trading%20Equity%20for%20Liquidity%20(June%202019),%20available%20at%20https:/www.jpmorganchase.com/content/dam/jpmc/jpmorgan-chase-and-co/institute/pdf/institute-trading-equity-for-liquidity.pdf.
https://my.treas.gov/collab/orp/State%20and%20Local%20Fiscal%20Recovery%20Fund%20Documents/Policy/Final%20Rule%20Prep/Drafting/Trading%20Equity%20for%20Liquidity%20(June%202019),%20available%20at%20https:/www.jpmorganchase.com/content/dam/jpmc/jpmorgan-chase-and-co/institute/pdf/institute-trading-equity-for-liquidity.pdf.
https://my.treas.gov/collab/orp/State%20and%20Local%20Fiscal%20Recovery%20Fund%20Documents/Policy/Final%20Rule%20Prep/Drafting/Trading%20Equity%20for%20Liquidity%20(June%202019),%20available%20at%20https:/www.jpmorganchase.com/content/dam/jpmc/jpmorgan-chase-and-co/institute/pdf/institute-trading-equity-for-liquidity.pdf.

Additionally, as noted above, Treasury is finalizing the rule with some changes to the
treatment of affordable housing development designetatdy thatpermanensupportive
housing or other programs a@rsices to improve access to stable, affordable housing among
individuals who are homeless, and the development of affordable housing to increase supply of
affordable and higlguality living units, are responsive to individuals and households that were
impacted by the pandemic in addition to those that were disproportionately impacted. This shift
isinl i ne wi th «c¢omme ntaadcandistentaviththenfatsesaibed abavs,
whichdemonstragat hat | ack of supply of affordable hou:
impact on housing insecurity and unsustainable housing cost burdens and that thesevienpacts
experienced broadly across the country.

Public CommentEligible Activities Many commenters asked for clarity on what types
of activities (e.g., land acquisition, construction,-po@astruction costs, operating costs, etc.) are
eligible uses of SLFRF, and what affordability criteria must be applied to affordable housing
developmentCommenters encouraged Treasury to allow the full array of affordable housing
activities,including particular requests for broad flexibility for Tribal communitasjto
specify that Adevelopmentod should ,amicl ude <con
operationOther commenters requested clarification about permissible program administration
approaches for affordable housing, such as contracting methods and distribution of funds.

Some commenters asked that Treasury require SLFRF funds to bedfacuthe lowest
income households, who suffer the most severe rent burdens and risks of housing instability, and
whose housing situation has left them particularly vulnerable to CE&@lFor example, one
commenter argued that SLFRF funds should onlydeel tio support affordable housing for

households making 50 percent of AMI or less and that recipients should be required to set aside
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significant portions of any developments for rentaeking 30 percent of AMI or less and
persons with physical arsensory disabilities. Other commenters requested a more flexible
approach to affordable housing definitions.

Treasury Response&ligible Activities The final rule clarifies eligibility of affordable
housing development for recipients; these uses weliblelignder the interim final rule, but
Treasury is providing further guidance to enhance clarity and respond to recipient and
commenter questions.

As with all interventions to address the negative economic impatie pandemic,
affordable housing projéx must be responsive and proportional to the harm identified. This test
may be met by affordable housing development projeatisich may involve large expenditures
and capital investmentsif the developments increase the supply of emgn affordable
housing for lowincome households. While there may be less costly (ocapital) alternatives
to affordable housing development, a comprehensive response to the widespread housing
challenges underscored by the pandemic will require the production tbadbaffordable
homes, and targeted affordable housing development is-aftedtive and proportional
response to this need.

For purposes of this test, Treasury will presume that any projects that would be eligible
for funding under either the Nationdbusing Trust Fund (HTF) or the Home Investment
Partnerships Program (HOME) are eligible uses of SLkR#s Note that these programs use
different income limits than the definition lmw- and moderatencomeadopted by Treasury.
Given the severity of the affordable housing shortage, and the ways in which the pandemic has
exacerbated the need for affordable, higiality dwelling units, Treasury has determined that

the households served by these federal hoysimgrams have been impacted by the pandemic
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and its negative economic impacts and that development of affordable housing consistent with
these programs is a related and reasonably proportional response to those Adddiirally,
affordable housing pyects provided by a Tribal government are eligible uses of SLFRF if they
would be eligible for funding under the Indian Housing Block Gpragram the Indian

Community Development Block Graptogram or the Bureau of Indian Affairs Housing
ImprovemenProgramAlignmentwitht hese programs, which def
manner consistent with a proportionate response to the affordable housing challenges faced by
low- and moderaténcome households as a result of the negative economic impdlaes of
pandemicjs intended tagive recipients comfort and clarity as they design a wide variety of
affordable housing interventions, including production, rehabilitatiod preservation of

affordable rental housing and, in some cases, affordable homestwynenits. These programs
allow the financing of a wide range of affordable housing activities and set clear eligibility
criteria that many recipients are already familiar with.

Finally, to further support sustainable and durable homeownership, resipiapt
consider offering down payment assistance,
equity at origination or that establish a polstsing, mortgage reserve account on behalf of the
borrower that may be utilized to make a missed or partialgaget payment at any point during
the life of the loan (e.qg., if the borrower faces financial stressnddwnership assistance that
would be eligible under the Community Development Block Grar24&EFR 507.201(n)) is
alsoan eligible use of SLFRfunds

Public Comment: Permanent Supportive Housifgasury has received comments
encouraging the use of SLFRIhdsfor permanent supportive housing. This is an eligible use

under the interim final rule: both the development of affordable housingiding operating

107

ne

S

u



subsidies) and wraparound services such as behavioral health services, employment services, and
other supportive services, are eligible responses to the public health crisis or its negative
economic impacts.

Treasury Respons@&he final rue maintains the eligibility of permanent supportive
housing as an enumerated use. Treasury is also clarifying that other affordable housing
developments targeted to specialized populations are also eligible, for example recovery housing
for individuals inrecovery from substanaeese

Public Comment: Operating Expens€mmenters specifically asked that Treasury
allow the use of SLFRRundsfor operating expenses of affordable housing units, as operating
subsidies are typically required to reach extrenmlyincome households, whose affordable
rents may be lower than the ongoing cost of operating their unit.

Treasury Respons@perating expenses for eligible affordable housing were an eligible
use of funds under the interim final rule and the final ruleatains this treatment. This may
include capitalized operating reserves.

Rehabilitation and repair of public housing will also be considered an eligible use of
SLFRF funds.

Public Comment: Affordable Housing Loans and Revolving Loan F@uise
commentersequested that loans with maturities beyondatiiéod of performancer revolving
loan funds that revolve beyond theriod of performancke eligible uses of SLFRiandsif
used for affordable housing. Some commenters pointed oudbthatofit developers of low
income housing through the Lelwcome Housing Tax Credit (LIHTC) may be deterred from
accepting grants to bridge funding gaps in current LIHTC deals by the treatment of grants to for

profit entities in the calculation of eligdbasis for the LIHTC.
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Treasury Respons@&he final rule does not change the treatment of loans from the
interim final rule. For more details see section Treatment of Loans in Program Administration
Provisions Similarly, the final rule does not change the treatment of grants to support affordable
housing development, including developments supported dyitt¥eC: such grants are an

eligible use of funds.

Additional enumerated eligible uses for assistance tadteod householdés noted

above, the interim final rulposed a question on what other types of services or costs Treasury
should consider as eligible uses to respond to the negative economic impacts ofi C@Q\WD
response, commenters proposed a wideetyaof additional recommended enumerated eligible

uses to assist households, ranging from general categories of services (e.g., legal and social
services) to services that respond to needs widely experienced across the country (e.g., access to
and afforability of health insurance) to services that are most applicable to the particularized
needsof certain populations or geographic areas of the United States (e.g., senior citizens, SNAP
recipients, immigrants, formeriyncarcerated individuals, respondittgenvironmental issues in

certain geographic regions). Other commenters generally requested a high degree of flexibility to
respond to the particular needs of their communities.

Treasury Respons@&iven the large number and diversity of SLFRF recipients,
Treasuryb6s approach to assistance to househol
enumerated eligible uses that respond to negative economic impacts of the pandemic experienced
widely in many jurisdictions across the country, making it cledrsample for recipients to
pursue these enumerated eligible uses under the final rule. In the final rule, Treasury is clarifying

several additional useshich generally respond to pandemic impacts experienced broadly
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across jurisdictions and populations, are eligible undenteem final ruleas assistance to

households and continue to be so under the final rule, as outlined below.

11. Paid sick, medical, damily leave

Public CommentSome commenters argued that the pandemic increased the need for
paid sick or medical leave, as staying home when ill is recommended by the CDC to prevent
spread of the virus but lack of access to paid sick leave often psaverkers from staying
home. Other commenters recommended paid family leave as an eligible use, arguing that
shortages in access to childcare or home health assistance, as well as school closures, may
increase the need for family members to serve asagamst

Background:The COVID-19 pandemic highlighted the importance of paid leave as well
as the number of workers who do not have access to paid sick and/or family leave. When
workers have access to paid leave, they are less likely to report to wqorarsidkerefore less
likely to spread illnesses in the workplace: one study demonstrates that the emergency sick leave
provision of the Families First Coronavirus Response Act (FFCRA) reduced the spread of
COVID-191%°

The lack of paid leave exacerbatesfigial hardships experienced as a result of the
public health emergency. A 2018 survey by the Department of Labor found thtitesof
employees that took unpaid or parielid leave experienced financial hardsifd=urthermore,

because the Family driMedical Leave Act (FMLA) excludes small employers, {iane

155 stefan Pichler, Katherine Wen, and Nicolas R. Ziebarth, COMAEmMergency Sick Leave Has Helped Flatten

The Curve In The United States: Study examines the impact of emergency sick leave on the spread-dfSCOVID
Health Affars 39, no. 12 (2020): 2197204, https://www.healthaffairs.org/doi/10.1377/hlthaff.2020.00863.

156 Scott Brown et al., Employee and Worksite Perspectives of the Family and Medical Leave Act: Results from the
2018 Surveys, Abt Associates (July 2020),
https:/www.dol.gov/sites/dolgov/files/OASP/evaluation/pdf/WHD_FMLA2018SurveyResults_FinalReport_Aug20
20.pdf.
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workers, and workers who have been with their employer for less than a year, 44 percent of
workers do not have access to even unpaid [€&Workers of color and workers with lower
incomes ardess likely to have access to paid le&fé>°
For workers that are also caregivers for children, seniors, or other family members, there
may be a similar need forand benefits of paid family leave. For example, some workers may
have struggled during the pandemic to balance caring for childrenohasls and daycares
closed, and working. For new parents, paid parental leave results in fewer infant hospitalizations,
lowering parental stress, incr@agparental involvement, and improving the overall health of
parent and child®®COVID-19 hasalsoinr eased t he | evel $%%ad fcareg
ficar egi v i'fay thdseiprodiding éare to seniors or older family memb&t§* When

surveyed, more than half of caregivers reported that C@\@Ihcreased both the amount of

157 Id

18 Ann P. Bartel et al., Racial and ethnic disparities in access to and use of paid family and medical leave: evidence
from four nationally repremntative datasets, U.S. Bureau of Labor Statistics (BLS) (January 2019),
https://www.bls.gov/opub/mir/2019/article/racahdethnicdisparitiesin-accesgo-anduseof-paid-family-
andmedicaleave.htm

159.S. Bureau of Labor Statistics, Employee Bendfithe United States (March 2019),
https://www.bls.gov/ncs/ebs/benefits/2019/ownership/civilian/table31a.pdf.

180 Maya RossirSlater et al., Local exposure to school shootings and youth antidepressant use, Proceedings of the
National Academy of Sciences, Vil 7(38), pages 234843489 (2020),

https://www.pnas.org/content/117/38/23484; Ariel Marek Pihl and Gaetano Basso, Did California Paid Family
Leave Impact Infant Health?, Journal of Policy Analysis and Management,
https://onlinelibrary.wiley.com/doi/abs/11D02/pam.2210.

1617, C. Jacobs, A. Laporte, C. H. Van Houtven, P. C. Coyte, Caregiving intensity and retirement status in Canada.
Social Science & Medicine, 102,782 (2014),
https://www.sciencedirect.com/science/article/abs/pii/S0277953613006631.

182E, Lightfoot, R. P. Moone, Caregiving in times of uncertainty: Helping adult children of aging parents find

support during the COVIEL9 outbreak, Journal of Gerontological Social Work, 63§6542 552 (2020),
https://www.tandfonline.com/doi/abs/10.1080/01632.2020.1769793.

®Note: fACaregiving intensityo is defined as the amount
AfiCaregiving burdendo is defined as t hrelatadgupltyoftiffofon physi
informal caregivers

164 SA Cohen, ZJ Kunicki, MM Drohan, ML Greaney, Exploring Changes in Caregiver Burden and Caregiving
Intensity due to COVIBLY, Gerontology and Geriatric Medicine (January 2021), doi:10.1177/2333721421999279.
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caregiving responsiliies they had as well as the negative physical and mental impacts their
caregiving responsibilities had on themseRf8s.

Treasury Respons@reasury agrees that these constitute impacts of the pandemic, and
accordingly, under the final rule, creatingpanding, or financially supporting paid sick,
medical, or family leave programs is an enumerated eligible use of funds to respond to the

negative economic impacts of the pandemic

12. Health insurance

Public CommentSeveral commenters recommended that uses of funds to expand access
to health insurance be enumerated eligible uses; commenters believed that the heightened risk of
illness or hospitalization due to COWI® had increased the negative economic impacts of
lacking health insurance.

BackgroundIn 2019, prior to the pandemic, it was estimated that 11 percent of
nonelderly adults lacked health insuraf®By mid-2020, job loss had resulted in an estimated
3.3 million people losing their employer sponsored insurance, resulting in an additional 2 million
uninsured adult®’Par t i ci pati on in Medicaid, the Childr
and the Afordable Care Act (ACA) marketplace played an important role in minimizing the

number of people who completely lost health insurance during the early phases of the pandemic;

165 Id

166 Jennifer Tolbert et al., Key Facts about the Uninsured Population, Kaiser Family Foundation (November 6,
2020), https://www.kff.org/uninsured/issteief/key-factsaboutthe-uninsuredpopulation/.

187 Joshua Aarons et. al., As the COVID Recession Extendénto the Summer of 2020, More Than 3 Million
Adults Lost EmployeiSponsored Health Insurance Coverage and 2 Million Became Uninsured, Urban Institute
(September 18, 2020), https://www.urban.org/research/publication/t&wiecessiorextendeedsummer202G

more 3-million-adultslostemployersponsore¢healthinsurancecoverageand2-million-becameuninsured.
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Medicaid and CHIP enroliment increased by 9 percent from February to Septenéf 202
8.3 million people enrolled in insurance through the ACA marketgfice.

Although the ACA, CHIP, and Medicaid have significantly reduced the number of
uninsured Americans through the pandemic and the economic downturn, adequate coverage and
affordablity still remains an issue for many. In 2020, 21 percent of workigg adults were
inadequately insured, meaning even if they had insurance, they incurred a significant amount of
out-of-pocket costs’? Additionally, 37 percent of adults reported strugglwith medical bills
or medical debt and 71 percent of adults who did not purchase insurance cited affordability as the
main factort’!

Treasury Respons@reasury agrees that loss of health insurance, increased financial risk
from lacking health insurae, or excessive owlf-pocket healthcare costs constitute negative
economic impacts of the pandemic. Under the final rule, programs or services to expand access
to health insurance coverage are an enumerated eligible use as assistance to households, for
example, subsidies for health insurance premiums or expansion of a rdsipiesith insurance

plan to cover additional employees who currently lack coverage.

168 Centers for Medicare and Medicaid Services, Medicaid and CHIP Enrollment Trends Snapshot through
September 2020 (Washington: 2021), available asfittpvw.medicaid.gov/sites/default/files/20P1/september
medicaidchip-enrolimenttrendsnapshot.pdf.

169 Centers for Medicare and Medicaid Services, 2021 Federal Health Insurance Exchange Weekly Enrollment
Snapshot: Final Snapshot (January 12, 2021)aailat https://www.cms.gov/newsroom/fatieets/202federal
healthinsuranceexchangeweekly-enrolimentsnapshefinal-snapshot.

0sara R. Collins, Munira Z. Gunja, and Gabriella N. Aboulafia, U.S. Health Insurance Coverage in 2020: A
LoomingCrisis in Affordability (New York: Commonwealth Fund, 2020), available at
https://www.commonwealthfund.org/publications/isdureefs/2020/aug/loomingrisishealthcoverage2020
biennial.
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13. Services for the unbanked and underbanked

Public CommentOne commenter expressed support for the inclusion of services to
increase banking access as an allowable expense under SLFRF. The commenter recommended
that states be encouraged to offer opportunities for consumers to open safe and affordable
accounts capmde of receiving direct payments. The commenter emphasized that allowing
unbanked and underbanked households to receive funds securely thrdaghdicect deposit
will help connect or reconnect consumers to the mainstream financial system.

BackgroundBanking inequities can make it difficult for unbanked or underbanked
households to access housing, jobs, and other important economic opportunities. Being unbanked
or underbanked can also make it challenging for households to apphdfiecaive financia
assistance, including services like pandemic emergency housing assistance.

Safe, affordable, and accessible financial servicesgiaiical role in assisting
households ithe United States in managing income volatility and cash flow shortéges.

Currently, over 5 percent of families,ar mi | | i on househol ds are funb
not have a bank accoutit Low-income households, nemhite households, and households

with individuals with disabilities were even more likely to be unbanked. In 2019, 16 percent of

Native American households, 14 percent of Black households, and 12 percent of Hispanic
households ere unbanked, compared to 2.5 percent of white houselaldgionally,

underbanked househofiithose that have a bank account but rely on alternative financial

services, such as money orders, payday loans, and check cashing&eadceant for 16

172 Federal Deposit Insurance Corporation, FDIC National Sun¥éynbanked and Underbanked Households
(2015), https://www.fdic.gov/householdsurvey/2015/2015execsumm.pdf.

173 Federal Deposit Insurance Corporation, How America Banks: Household Use of Banking and
Financial Services 2019 FDIC Survey, https://www.fdic.goakgsis/householdurvey/2019report.pdf.
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percen of all households in the United Staté$As a result of the COVIEL9 pandemic, new
social distancing protocols have, in some instances, made it more difficult to perform financial
transactions with paper instruments, like banknotes, coinage, papes,ahregioney orders.
Households constrained to these payment methods may face challenges receiving government
assistance. Additionally, businesses have transitioned to cashless payments systems to promote
contactless payment& As a result, unbanked indiiials may face additional challenges
conducting financial transactions.

Treasury Respons®ecognizing these challenges, Treasury is clarifying that recipients
may use SLFRF funds to provide financial services that facilitate the delivery of festieeabr
local benefits (e.g., Child Tax Credit, Earned Income Tax Credit, tax refon@snergency
housing or food assistee fundg. The following includes a neaexhaustive list of uses to
provide financial services to unbanked and underbanked households:

1 Provide low or no cost financial servig@scluding in conjunction with administration of
benefits such agpre-paid debit cardse.g., via Economic Impact Payment or General
Purpose Reloadable ppaid cards or for the development of public banking
infrastructure that can support benefit delivery.

1 Provide transitional services to facilitate letggm access to banking and finaaici
services.

1 Provide financial literacy programs angincuct community outreach and deploy

engagement resources to increase awareness abechsbweoverdraft fee accounts,

174 Board of the Governors of the Federal Reserve System, Report on the Econorrgeivgibf U.S. Households
in 2018- May 2019, https://www.federalreserve.gov/publications/28d@@nomiewell-beingof-us-householdsn-
2018bankingandcredit.htm

175 Zaheer Allam, The Forceful Reevaluation of G&sed Transactions by COVAI® and Its Opportunities to
Transition to Cashless Systems in Digital Urban Networks. Surveying the-Cawandemic and its Implications
(2020):107 117. d0i:10.1016/B97-8-12-8243138.000085.
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pilot new strategies and approaches that help overcome barriers to bankisgyawt
support the gathering and sharing of information in ways that improve equity, such as
community meetings, partnerships with commubi@ged organizations, online surveys,
focus groups, humacentered design activities, and other community engagemen

activities

Assistance to Unemployed and Underemployed Workers

The interim final rule included assistance to unemployed workers as an enumerated
eligible use, including fAservices I|ike job tr
Treasury provided further guidance, based on recipient questions aftaetira final rule, that
eligible uses under this section also include
unemployment, such as childcare assistance, assistance with transportation to and from a jobsite
or interview, and incentives foenwl v empl oyed workers[,]0 as wel
workers seeking to start smal/l busi nesses. Fi
jobs programs, subsidized employment, combined education aheé-@b training programs,
or jobtraining to accelerate rehiring or address negative economic or public health impacts
experienced due to a workerdés occupation or |
assistance to unemployed or underemployed workers.

The interimfinalul e defined eligible beneficiaries
want and are available for work, including those who have looked for work sometime in the past
12 months or who are employed part time but who want and are availabletorifulhe wor k. 0

This definition is based on definitions used by the Bureau of Labor Statistics to define

individuals currently unemployed, as well as persons marginally attached to the labor force and
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working parttime for economic reason& The latter two classificatianare types of labor
underutilizati on, oY’Fifialyntkeateremipal raeyspedified thad r k e r s .
assistance to unemployed workers included both workers who lost their job during the pandemic
and resulting recession and workers unemplayleen the pandemic began who saw further
deterioration of their economic prospects due to the pandemic.

Public CommentCommenters generally supported the inclusion of this enumerated
eligible use. One commenter recommended including assistance foemnpd®yred workers
who took jobgdue to the pandemtbat did not fully utilize their skillset or did not provide the
hours, wages, or job quality desirdaeasury has also received recipient questions on whether
job fairs or grants to businesses to hinderservedvorkers are eligible uses under this category.
Another commenter recommended flexibility in eligible workforce development programs,
arguing that rural areas may face particular challenges.

Treasury Respons@reasury is maintaining this eligibuse in the final rule, including
the enumerated eligible services in the interim final rule and subsequent guitt@aselry is
also confirming that job fairs or grants to businesses tauhiderserveavorkers are eligible
uses under this section.

Treasury is also enumerating that job and workforce training centers are eligible capital
expenditures, so long as they adhere to the standards and presumptions detailed in the section
Capital Expenditures in General Provisions: Other.

The final rule mairdins the definition of eligible beneficiaries, which is aligned with the

Bureau of Labor Statisticsod6 definitions of u

176 Bureau of Labor Statistics, Labor Force Statistics from the Current Population Survey: Concepts and Definitions,

https://www.bls.gov/cps/definitions.htm (last visited November 9, 2021).
7.
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using a common, widely known definition that incorporates a broad group of indivizhihls
unemployed or whose skills are otherwise underutilized in the labor market.

In addition, recognizing that the pandemic has generated broad workforce disruption, in
the final rule, Treasury is making clear that recipients may provide job trainingesr o
enumerated types of assistance to individuals that are currently employed but are seeking to
move to a job that provides better opportunities for economic advancement, such as higher

wages or more opportunities for career advancement.

RecipientUnempoyment Insurance Trust Fundsd Related Expenses

Under the interim final rule, Becipientmay use funds to make deposits intaitsount
of the Unemployment Trust Fund established under section 904 of the Social Security Act (42
U.S.C.§1104) up tolie level needed to restore the-pemdemic balance of such account as of
January 27, 2020 or to pay back advances received under Title XlI of the Social Security Act (42
U.S.C.81321) for the payment of benefits between January 27, 2020 and May 17TRe24.
costs support the solvency of the unemployment insurance system and, ultimately,
unemployment insurance benefits provided to unemployed workers during the pati@diméc.
interim final rule also posed the question of what, if any, conditions should be considered to
ensure that funds used under this eligible use category repair economic impacts of the pandemic
and strengthen unemployment insurance systems.

Public Commen Inclusion as an Eligible Use and ConditiorSommenters expressed

mixed perspectives on this eligible use category. Some commenters supported its inclusion,

178 Note thatwhile the economic harm being addressed accrued before March 3, 2021, the cost incurred to address
the harm occurs after March 3, 2021 and provides assistance to unemployed workers, an eligible use of SLFRF
funds.
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arguing that unemployment insurance systems have faced significant costs to support
unemployed wrkers during the pandemic and that this constitutes a negative economic impact
that SLFRF funds should be able to address. Other commenters opposed this eligible use
category, arguing that funds used under this category may not ultimately support ueeimploy
workers. Some commenters noted that unemployment insurance taxes on businesses
automatically increase when trust fund balances are low and suggested that permitting the
deposit of funds into unemployment insurance trust funds prevents a tax incréaseesses,
some of which may not have faced negative economic impacts from the pandemic, rather than
providingassistance to unemployed workers. Other comments suggested that deposits are better
thought of as savings for future needs than assistancenoplmyed workers in the near term.
Responding to the interim final rule's question, several commenters suggested that, if
Treasury maintains this eligible use, the final rule should require detailed reporting on funds used
under this category or place catimhs on this category to increase the likelihood that funds
ultimately support unemployed workers. For example, some commenters suggested that
recipientsthat deposit SLFRF funds into their trust fund should be barred from cutting
unemployment insurandeenefits for workers during the period of performance or from erecting
new barriers to accessing benefits (e.g., through the application process and ongoing
requirements to receive benefits). One commenter, noting that unemployment insurance benefits
oftenprovide low rates of wage replacement and do not cover some types of unemployed
workers, argued thaecipientsshould not be permitted to deposit funds into the trust fund unless
therecipientconcurrently expands benefits. Finally, one commenter swegfjastap on the

amount of funds that can be used for this purpose.
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Treasury Response: Inclusion as an Eligible Use and Conditinrike final rule,
Treasury is maintaining the inclusion of this eligible use category. Because unemployment
insurance trusiunds directly fund benefits to unemployed workers, maintaining the solvency of
the trust fund is critical to the continued provision of assistance to unemployed workers. Further,
funds deposited into the trust fund must be used as assistance to undmmdiers, an eligible
use of SLFRF funds. Finally, while, in the absenctheSLFRF, trust fund deposits would
likely be funded through increases on employer payroll taxes, the eligibility of uses of SLFRF
funds does not depend on how obligations watifetrwise be satisfieiflthe SLFRF were not
available for this use

While deposits to unemployment insurance trust funds generally serve as assistance to
unemployed workersgecipientsthat make deposits but also cut unemployment insurance
benefits to wrkers substantially decrease the likelihood that the deposited funds will assist
unemployed workers. In other words, SLFRF funds deposited into an unemployment insurance
trust fund generally serve as assistance to unemployed workers,reclpgmtstake policy
actions that substantially decrease the extent to which SLFRF funds would flow to unemployed
workers. As suchthrough December 31, 2024cipientsthat deposit SLFRF funds into an
unemployment insurance trust fuaduse SLFRF funds to repayincipal on Title XII
advancesmay not take action to reduce beneditsilable to unemployed workeny changing
the computation method governing regular unemployment compensation in a way that results in
a reduction of avage weekly benefit amounts or the number of weeks of benefits payable (i.e.,

themaximum benefit entitlement).
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Finally, until the final rule becomes effective on April 1, 2022, the interim final rule
remains binding and effectivé® These requirements weenot in effect under the interim final
rule and do not apply to funds used (i.e., obligateeixpendepunder the interim final rule
while it is in effect.In addition, ecognizing that somecipientshavetaken significant steps
toward making arustfund deposibr repaying principal on Title XII advancasder thenterim
final rule, such as the legislative appropriation of funds for this purpose, even if a formal
obligation has not occurred, Treasurylwekercise enforcement discretitmnot pursue
violations of thisfinal rule provision(i.e., the requirememtot to reduce benefit$or recipients
that have appropriated funds for this purppser to the date of adoption of the final rule
consistent uth the laws and procedures in their jurisdictiBecipients should refer to
T r e a sStatepantsRegarding Compliance with the Coronavirus State and Local Fiscal
Recovery Funds Interim Final Rule and Final Ruich provides additional detail dhese
issues.

Public Comment and Treasury Response: Technical Corrections and Amendments:
Following the interim final rule, Treasury received recipient questions on whether paying interest
on advances received under Title Xl of the Social Security AcU(&2C. 1321) is an eligible
use of SLFRF funds; Treasury is clarifying that such use is permissirisistent with
Treasurybés treatment of the eligibility of
Relief Fund

Treasury is further clarifyig thatrecipientsmay only use SLFRF funds foontributions

to unemployment insurance trust funds and repayment of the principal amountath@onoes

19 See, e.gl).S. Department of the TreagyuMore Information on the Conclusion of the Public Comment Period
and the Interim Final Rule on the Coronavirus State and Local Fiscal Recovery Funds,
https://home.treasury.gov/system/files/136 AERblainer.pdf.
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received under Title XII of the Social Security Agi to an amount equal (9 the difference
betwea the balance inthe e ¢ i puneenpldy@ent insurance trust fund as of January 27, 2020
and the balance of such account asla¥ 17, 2021, plugii) the principalamountoutstandingas

of May 17, 2021on any advances received under Title XII of the Social SecuritypAstveen
January 27, 2028nd May 172021 Further, recipients may use SLFRF funds for the payment
of any interest due on sudtitle X1l advances. In other words, excludingerestdue on Ttle

XIlI advances, the magnitude of the decrease of the balance in the unemployment insurance trust
fund plus the principal outstanding on any Title Xll borrowings miadm the beginning of the
public health emergency to thate of publication of the SIFF interim final rulesets a cap on

the amount of SLFRF fundsrecipientmay use fotrust fund contributions and repayment of
principal on Title XII advanced-urther, aecipientthat deposits SLFRF funds into its
unemployment insurance trust fund tdyfuestore the prgpandemic balance may not draw

down that balance and deposit more SLFRF funds, back up to thanquemic balance.

Enumerated Eligible Uses for Disproportionately Impacted Households

Background
TheCOVID-19 pandemic has hatisproportionally negativampacts on many
households and communities that were already experiemgqggality related to race, gender,

age, or incoméefore the pandemif.eople of color, lowincome workers, and women
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disproportonately lost their jobs during the COWIIB pandemicand experienced
disproportionge rates of negative health outcont&%!8!

These disproportionate negative impaetperienced by systemicaliynderserved
communitiesare not novel to the COVH29 pandemic and the economic downtiresearch
shows that historically underserved communities that are experiencing economic and social
disparities typically experience disproportionate impacts of economic downturns andl natura
disasters® This pattern held true for the effects of COVID and the economic downturn:
historicallyundeservedroups experienced amplified negative impacts, further widening
inequality183

Many communities facing systemic barriers had not yet reedvieom the impact of the
Great Recession before experiencing the impacts of C&¥IBnd the economic downturn. For
example, in 2009, at the end of the Great Recession, households without a high school diploma
had an average annual income of $32,@08asired in 2018 dollarsBy 2018, nine years into
the economic recovery, those same households savattegage income increase by $600.
During that same time period, househiol ds with

average household income &,$00(measured in 2018 dollars}

180.S. Department of Health and Human\segs, COVID19 and Economic Opportunity: Inequities in the
Employment Crisis, April 2021. Retrieved from
https://aspe.hhs.gov/sites/default/files/migrated_legacy_files//199901/ecoitbmieequity-brief.pdf.

181 Adelle Simmons et al., Health disparitiesdage and ethnicity during the COVAD® pandemic: Current
evidence and policy approaches. U.S. Department of Health and Human Services
https://aspe.hhs.gov/sites/default/files/migrated_legacy_files//199516/equitl-issuebrief.pdf.

182 perry, Brea L., Ban Aronson, and Bernice A. Pescosolido, Pandemic precarity: CQ9IB exposing and
exacerbating inequalities in the American heartland, National Academy of Sciences (Febuary 2021),
https://www.pnas.org/content/118/8/e2020685118.

183 |d

184 Jesse Bennet & &esh Kochhar, Two Recessions, Two Recoveries, Pew Research Center (December 13, 2019),
https://www.pewresearch.org/soctaénds/2019/12/13/twoecessionswo-recoveries?/.
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Theimpactpree x i sting inequalities have on a hous
recover is intersectional. Research shows thaegisting racial and gender disparities
exacerbated the disproportid@@conomic and dmlth impact COVIB19 and the economic
downturn hadnworkers of color, and specifically, women of cotbt Another studyfound that
during the first six months of the pandermaunties that were both higioverty and majority
nonwhite experienced COVIEL9 infection rates eight times higher than hpgiverty, majority
white counties® Many residents in these communities are stippingwith the negative health

and economic impacts.

Summary of thenterim Final Rule and Final Rule Stture

As described previously, theterim final ruleprovided a broader list of enumerated
eligible uses to respond to the pandemic in disproportionately impacted communities, in
recognition that prexisting health, economic, and social disparities doutked to
disproportionate pandemic impacts in certain communities and that addressing the root causes of
those disparities constitutes responding to the public health and negative economic impacts of
the pandemic. Thimterim final ruledescribed eligibleises in disproportionately impacted
communities in four categories, spread across public health and negative economic impacts: 1)
addressing disparities in public health outcomes, 2) building stronger communities through
investments in housing and neighiboods, 3) addressing educational disparities, and 4)
promoting healthy childhood environments. As described above, Treasury has moved eligible

uses related to community violence intervention, assistance accessing or applying to public

18 Darrick Hamilton et al., Building an Equitable Recovery: The role of Race,riihtkets, and Education, The

New School s I nstitute on Race and Political Economy (|
186 Adhikari S, Pantaleo NP, Feldman JM, Ogedegbe O, Thorpe L, Troxel AB. Assessment of Cortuenelity

Disparities in Coronavirus Disease 2019 (COMIB) Infections and Deaths in Large US Metropolitan Areas.

JAMA Netw Open. 2020;3(7):€2016938. doi:10.1001/jamanetworkopen.2020.16938.
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benefits and servise affordable housing development, healthy childhood environpeerds
addressing lost instructional time inK schools nt o t he category fAassi st
households, 06 recognizing that these pandemic

This section discusses enumerated eligible uses to address health disparities, to build
stronger communities through investments in neighborhoods, to address educational disparities,
to provide rental assistance vouchers or assistance relocating tofayezeter economic
opportunity, and additional eligible uses to respond to negative economic impacts in
disproportionately impacted communities. While many of these services impact both health and
economic outcomes, Treasury has consolidated them imgla section for simplicity and
clarity and to reflect the intertwined nature of these issues.

As a reminder, recipients can presume these uses are eligible when provided in a QCT, to
families and individuals living in QCTs, by Tribal or territorial gave¥ents, or to lowncome
household®r communitiesAs provided in section StandardesignatingOther
Disproportionately Impacted Classes, recipients can also provide these services to other
populations, households, or geographic adegsroportionately impacted by the pandemic.

Recipients may also identify additional disproportionate impacts of the pandemic and design an
appropriate response to address that harm. For details on eligibility standards and presumed

eligible populations,ee section General Provisions: Structure and Standards.

Enumerated Eligible Uses for Disproportionately Impacted Households

1. Addressing health disparities

Public Comment: Generaln general, commenters supported eligible uses to address

health disparities and support health equity; several commenters highlighted the disparities faced
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by communities of color and lemcome populations, as well as the importance of community
engagemat in developing effective programs to serve disproportionately impacted communities.
Many commenters recommended additional enumerated eligible uses to address health
disparities; these are discussed further below in this section.

Treasury Responsénline wi th commentersdé recommendat i
several enumerated eligible uses to address health disparities, specifically:

a. Community health worker3reasury received few comments on community health

workers, though one requested furthkarification on their rolé®” Treasury is

maintaining this eligible use in the final rule.

b. Remediation of lead paint or other lead hazalrde interim final rule included

remediation of lead paint or other lead hazards as an enumerated eligible use to address
health disparities.

Public CommentTreasury received several comments asking for clarification on the
eligibility of a particular us¢hat would indirectly address lead pollution. For example, a
commenter requested the ability to fund remedial actions, such as filtration and plumbing
procedures to help address lead pollution. One commenter requested that private wells be
eligible for funding to address contamination with substances such as lead. Other
commenters requested that Treasury allow replacement of lead pipes as an eligible use of
funds.

Treasury Respons&ecipients may make a broad range of water infrastructure

investments undesection 602(c)(1)(d) and 603(c)(1)(d), which can include lead service

187 See, e.gCenters for Disease Control and Prevention, Community Health Worker (CHW) Toolkit,
https://www.cdc.gov/dhdsp/pubsttitits/chw-toolkit.htm (last visited November 9, 2021).
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line replacement and other activities to identify and remediate lead in water. These uses
are discussed in greater detail in section Water and Sewer Infrastructure of this
Supplementalinformation.

Treasury has further determined that several of the services identified by
commenters are appropriate responses to address health disparities in disproportionately
impacted households. These services were eligible unditénien final ruleand
continue to be so under the final rule. These services include remediation to address lead
based public health risk factors, outside of lead in water, inclialyation and
remediation of lead paintlust,or soilhazardstesting for blood lead \els; public
outreach and education; and emergency protection measures, like bottled water and water
filters, in areas with an action level exceedance for lead in weé&cordance with the
Environmental Protection Agengysead and Copper Rulé®

Further, Treasury had determined that certain capital expenditures, including
improvements to existing facilities to remediate lead contaminants (e.g., removal of lead
paint), are eligible responses, although this does not include construction of neiedacil
for the purpose of lead remediation. Recipients should make sure that all capital
expenditures adhere to the standards and presumptions detailed in section Capital

Expenditures in General Provisior@ther

c. Medical facilities Treasury receivedfaw comments from recipients seeking to use

SLFRF funds to build new medical facilities, such as hospitals or public health clinics, to

serve disproportionately impacted communities. Given the central role of access to high

188 Environmental Protection Agency, 40 CFR 141.80(c)(1), https://www.ecfr.gov/currertOit@apter
I/subchapteiD/part 141/subpar/sectiorr141.80.
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guality medical care in reduagrhealth disparities and addressing the root causes that led

to disproportionate impact COVHDI9 health impacts in certain communities, the final

rule recognizes that medical equipment and facilities designed to address disparities in
public health outcon®eare eligible capital expenditures. This includes primary care

clinics, hospitals, or integrations of health services into other settings. Recipients should
make sure that all capital expenditures adhere to the standards and presumptions detailed

in secton Capital Expenditures in General Provisions: Other.

2. Housing vouchers and assistance relocatmgddition to other housing services, the

interim final rule permitted a variety of rental assistance approaches to supporttome
households in securing stable, lelegm housing, includingousing vouchers, residential
counseling, or housing naviian assistance to facilitate household moves to neighborhoods
with high levels of economic opportunity and mobility for liweome residentsExamples
could include SLFRFunded analogues to Section 8 Housing Choice voucbtrsr kinds of
rent subsidiesncluding shallow subsidieand programs to help residents move to areas with
higher levels of economic mobilitf® Treasury did not receive public comments on these
enumerated eligible uses.

Treasury Responsé@reasury maintains thaligibility of vouchers and relocation

assistance in the final rule.

3. Building strong, healthy communities through investments in neighborhdils

the interim final rule i ncluded a category

189 5ee, e.gQpportunity Insights, Creating Mes To Opportunity (August 2019),
https://opportunityinsights.org/policy/cmto/.
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communit es t hrough investments in housing and ne

provided generally focused on housing uses. In response to questions following release of the

interim final rul e, Treasury i ss inpalks publitt her g

plazas, and other public outdoor recreation spaces may be responsive to the needs of

di sproportionately i mpacted communities by pr
Public Comment: Generah significant theme across many public conmtsevas the

importance of neighborhood environment to health and economic outcomes and the potential

connections between residence firuaderservedeighborhood and disproportionate impacts

from the pandemic. Many commenters highlightedcitrenection between neighborhoods and

health outcomes, including citing public health research linking neighborhood traits to health

out comes. For example, the CDC states that An

on their health and webeingo'***As such, CDC identifies fAneighb

environmento as one of fiWan#eynsbodast det eam

nei ghborhoods and environments that promote h

for social determinastof health outcomes.

a. Neighborhood features that promote improved health and safety outcomes

Public CommentCommenters argued that neighborhoods impact physical health

outcomes in several ways. First, some commenters reasoned that the physicairemtiand

190y.S. Department of Health and Human Services, Neighborhood and Built Environment,
https://health.gov/healthypeople/objectiarsddata/browsenbjectives/neighborhoedndbuilt-environment#cit1

(last visited November 9, 2021).

¥lsSocial determinants of health are fAithe conditions in

a wide range of health risks and out Aboun®osial Detelthmantser s f o |
of Health (SDOH), https://www.cdc.gov/socialdeterminants/about.html (last visited November 9, 2021).
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amenitiesinacommunity?i nf l uence a personds | evel of phys
parks, recreation facilitiegndsafe sidewalkpromoting increased physical activity that
improves health outcomes. Conversely, commenters argaed tack of these features in a
neighborhood could dampen physical activity and contribute to health conditions like obesity
that are risk factors for more severe COVID health outcomes.
Second, some commenters also suggested that access to healtinyafo@ighborhood
impacts health outcomes. These commenters reasoned that lacking adequate access to affordable,
healthy food or |iving in a Afood deserto may
outcomes, including contributing to pegisting conditions that increased risk for severe
COVID-19 outcomes. These commenters cited public
di sparities in food access 1 the United St at
Some commenters also suggested thafhmeirhood environment is connected to other
public health outcomes, like mental health and public safety. For example, some research
suggests that living in neighborhoods with green space and tree cover correlates with improved

mental health outcomé®* Finally, some commenters argued that activities like installing

¥l n public health, this is r e4madephgsital aspectofa cinbmunity t envi r
(e.g., homes, dildings, streets, open spaces, and infrastructure).

193 J Beaulac, E Kristjansson, S Cummins, A systematic review of food desert2Q@6aPrev Chronic Dis

2009;6(3):A105, http://www.cdc.gov/pcd/issues/2009/jul/08_0163.htm.

194 See, e.gYijun Zhang et alThe Association between Green Space and Adolescents' MentaBgifa: A

Systematic Review. International journal of environmental research and public health vol. 17,18 6640 (Sep. 11

2020), d0i:10.3390/ijerph17186640; EC South, BC Hohl, MC Kondo, JMJdaald, CC Branas, Effect of

Greening Vacant Land on Mental Health of Commuiiityelling Adults: A Cluster Randomized Trial, JAMA

Netw Open. 2018;1(3):€180298 (2018), available at: doi:10.1001/jamanetworkopen.2018.0298.
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streetlights, greening or cleanup of public spaces or land, and other efforts to revitalize public
spaces would support improved public saféty®®
These commenters recommended Tiraisury include as an enumerated eligible use in
disproportionately impacted communities projects to develop neighborhood features that
promote improved health and safety outcomes, such as parks, green spaces, recreational
facilities, sidewalks, pedestrissafety features like crosswalks, projects that increase access to
healthy foods, streetlights, neighborhood cleanup, and other projects to revitalize public spaces.
Backgroundinvestments in neighborhood features, including parks, recreation facilities,
sidewalks, and healthy food access, can work to improve physical and mental health outcomes.
Allowing people access to nature, including parks, has been connected to decreased levels of
mortality and illness and increased wedling®’ Urban park use durg the COVID19
pandemic may have declined among lowwome individual$®® Encouraging physical activity
can also play a role in health outcomes, as a sedentary lifestyle is a risk factor for chronic
diseases and more severe COMI®outcomes® Parks, ecreation facilities, and sidewalks can
promote healthier living environments by allowing for safe and socially distanced recreation

during the COVID19 pandemic.

195 See, e.gYanqging Xu, Cong Fu, Egene Kennedy, Shanhe Jiang, Samuel OvAggemang,

The impact of street lights on spattamporal patterns of crime in Detroit, Michigan, Cities, Volume 79, Pages 45
52, ISSN 0264751 (2018), https://doi.org/10.1016/j.cities.2018.02.021.

19 A Chalfin, B. Hansen, J. Lernet al, Reducing Crime Through Environmental Design: Evidence from a
Randomized Experiment of Street Lighting in New York City, Journal of Quantitative Criminology (2021),
https://doi.org/10.1007/s1094120-0949G6.

197 See, e.gAmerican Public Health Association, Improving Health and Wellness through Access to Nature
(November 5, 2013), https://www.apha.org/polietéestadvocacy/publichealthpolicy-statements/policy
database/2014/07/08/09/18/improwvihgalthandwellnessthrough-accesgo-nature.

198 R Larson et al., Urban Park Use During the COMI® Pandemic: Are Socially Vulnerable Communities
Disproportionately Impacted?, Front. Sustain. Cities 3:710243 (2021), https://doi.org/10.3389/frsc.2021.710243.
199 Jp Després, Seve@0VID-19 outcome® the role of physical activity. Nat Rev Endocrinol 17, 4532

(2021). https://doi.org/10.1038/s415021-00521 1.
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Additionally, food insecurity rates, which are higher among lemveome households
and housholds of color, doubled among all households and tripled among households with
children during the onset of COVAID9 from February 2020 to May 202%.Improving healthy
food accessupportgublic health, particularly among lowarcome households and hsaholds
of color that face disproportionate outcomes.

Treasury Respons@reasuryrecognizes theonnection between neighborhood built
environment and physical health outcoraesliscussed in the research and analysis provided by
commentersincluding risk factors that may have contributed to disproportionate CQ9ID
health impacts in lovincome communities. The final rule also recognizes that the public health
impacts of the pandemic are broader than just the C&l@IDisease itself anddlude
substantial impacts on mental health and public safety challenges like rates of violent crime,
which are correlated with a neighborhoodds bu
neighborhood features that promote improved health and safety out@spesd to the pre
existing disparities that contributedto COVID9 6 s di spr opor tinoomat e i mpa
communities.

The final rule includes enumerated eligible uses in disproportionately impacted
communities for developing neighborhood features phamote improve health and safety
outcomes, such as parks, green spaces, recreational facilities, sidewalks, pedestrian safety

features like crosswalk8? projects that increase access to healthy foods, streetlights,

2Caroline George and Adie Tomer, Beyond 6food desertsd
Brookings Institutbn (August 17, 2021), https://www.brookings.edu/research/befaodidesertsamericaneedsa
new-approacko-mappingfood-insecurity/.

201 However, Treasury cautions recipients that general infrastructure development, including street or road

construction, @mains a generally ineligible use of funds under the final rule. Sidewalks and pedestrian safety should

be the predominant component of uses of funds in this category. While projects may include ancillary construction
needed to execute the predominant congmt, a project that predominantly involves street construction or repair to

benefit vehicular traffic would be ineligible.
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neighborhood cleanup, and other projects to revitalize public sjReeipients seeking to use
funds for capital expenditures should refer to the section Capital Expenditures in General
Provisons: Otherwhich describeadditional eligibility standards that apply to uses of funds for

capital expenditures.

b. Vacant or abandoned properti@s discussed above, the interim final rule included

enumerated eligible uses for building stronger comities through investments in housing and
neighborhoods in disproportionately impacted communities. The interim final rule also posed a
guestion of whether other potenti al uses 1 n t
propertiesordemdlii on of abandoned or vacant propertie
economic impacts of the pandemic.

Public CommentSeveral commenters argued that programs or services to address vacant
or abandoned property would respond to the public healthegative economic impacts of the
pandemic in disproportionately impacted communities. Some commenters cited research
suggesting that living near such property is correlated with worse physical health and mental
health outcomes, noted that such propertese@n environmental hazard, or argued that such
properties present a barrier to economic recovery. These commenters suggested that renovation
or demolition of vacant or abandoned property could benefit community health and raise
property values. Other canenters recommended that Treasury include an enumerated eligible
use for the operation of land banks that redevelop or renew vacant properties and land.

Treasury Respons@&s noted throughout the final rule, the pandemic underscored the
importance of safeaffordable housing and healthy neighborhood environments to public health

and economic outcomes. Treasury agrees with commenters that high rates of vacant or
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abandoned properties in a neighborhood may exacerbate public health disparities, for example
through environmental contaminants that contribute to poor health outcomes or by contributing
to higher rates of crime. As such, certain services for vacant or abandoned properties are eligible
to address the public health and negative economic impacts dirtdemic on
disproportionately impacted households or communities. Eligible activities include:
1 Rehabilitation renovationmaintenanceor costs to securacant or abandoned
propertiedo reduce their negative impact
91 Costs associated witltguiring andsecuring legal title of vacaot abandoned properties
and other costs to position the property for current or future productive use
1 Removaland remediationf environmental contaminants hazard$rom vacant or
abandoned properties, when conductecbimpliancewith applicable environmental laws
or regulations
1 Demolition or deconstruction of vacant or abandoned buildinmgtiding residential,
commercial, or industrial buildingggired with greening or other lot improvemast
part of a strategy for neighborhood revitalization
1 Greening or cleanup of vacant lots, as well as other efforts to make vacant lots safer for
the surrounding community
1 Conversion of vacant or abandoned prtips to affordable housing
1 Inspection fees and other administrative costs incurred to ensure compliance with
applicable environmental laws and regulations for demolition, greening, or other

remediation activities
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Vacant or abandoned properties are gehettabse that have been unoccupied for an
extended period of time or have no active owfi€8uch properties may be in significant
disrepair (e.g., major structural defects; lack of weather tight conditotes;k of useable
plumbing, kitchen facilitiesglectricity, or heating infrastructure (not to include utilities currently
out of service or disconnected but able to be reconnected anl nset)y bedeclared unfit for
inhabitantsy agovernment authority
As noted above, demoliticand greening (or other structure or lot remediatadnjacant
or abandoned properties, including residential, commercial, or industrial buildings, is an eligible
use of funds. Treasury encourages recipients to undertake thigges@s part of a strategy for
neighborhood revitalization and to consider how the cleared property will be used to benefit the
disproportionately impacted community. Activities under this eligible use should benefit current
residents and businessehyw e xperi enced the pandemicbés | mpa
Treasury encourages recipients to be aware of potential impacts of demolition of vacant
or abandoned residenti al properties. Demoliti

on housing inseurity or lack of affordable housing are not eligible uses of funds. This risk is

202 A state or locality may use its existing classifications of what is considered vacant or abandoned property under
state law anddcal ordinances, as well as any corresponding processes for demolition, for these eligible uses. A
recipient without a definition of vacant or abandoned property may refer to definitions used in the Department of
Housing and Ur ban DedStabilizatiomePrograms(availabie gt the atatidms keelow); however,
recipients should be aware that other federal, state, or local requirements may apply such as compliance with

the Uniform Relocation ActgeeU.S. Department of Housing and Urban DevelepinReal Estate Acquisition and
Relocation Overview in HUD Programs, https://www.hudexchange.info/programs/relocation/overview/#overview
of-the-ura (last visited November 9, 2021) and other state and local requirements like condemnation and code
enforcemat.

U.S. Department of Housing and Urban Development, What is the definition of vacant properties as referenced in
NSP Eligible Use E Redevelop Demolished or Vacant Properties? (October 2012),
https://www.hudexchange.info/faqs/programs/neighborksiatilization-programnsp/redevelopment/whég-the-
definition-of-vacantpropertiesasreferenceedn-nsp-eligible/.

U.S. Department of Housing and Urban Development, What are the definitions of abandoned and foreclosed?
(October 2012), https://www.hudexcharigéo/fags/programs/neighborhoatiabilizatiorprogramnsp/program
requirements/eligiblactivitiesuses/whaare the-definitionsof-abandone@éndforeclosed/.
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generally more acute in jurisdictions with low or reasonable vacancy rates and less acute in
jurisdictions with high or hypevacancy?®®

Treasury presumes that demolitionvatant or abandoned residential properties that
resulsin a net reduction in occupiable housing units for-land moderaténcome individuals
in an area where the availability of such housing is lower than the need for such housing would
exacerbate thienpacts of the pandemic on disproportionatelpactedcommunities and that use
of SLFRFfunds forsuch activities would therefore be ineligible. This includes activities that
convert occupiable housing units for loand moderaténcome individuals into dusing units
unaffordable to current residents in the community. Recipients may assess whether units are
Aoccupiabl ed and what the housing need is
described above), local housing market conditiamduding conditions for different types of
housing like multifamily or singlefamily), and applicable law and housing codes as to what
units are occupiable. Recipients should also take all reasonable steps to minimize the
displacement of persons due to aties under this eligible use category, especially the
displacement of lowincome households or longtime residents.

Recipients engaging in these activities and other construction activities with SLFRF

fundsshould be mindful of the provisions of the Umiin Relocation Assistance and Real

203 For analysis of vacancy rates considered low or high, see, e.g., page 12 of Alan MallaaipThel@ise Next

Door, Lincoln Institute (May 2018), https://www.lincolninst.edu/publications/péelamusreports/emptyhouse
nextdoor#:~:text=%E2%80%9CAlan%20Mallach%20is%20the%20sage,through%20data%20and%20model%20
practices.

Recipients may determinbd appropriate geographic unit for which to analyze vacancy rates (e.g., county, census
tract) based on their circumstances. As needed, recipients may refer to the Current Population Survey/Housing
Vacancy Survey data series on Housing Vacancies and Hameesiip as one data source to assess vacancy rates.
See https://lwww.census.gov/housing/hvs/index.html. Other data sources include the American Community Survey
five-year estimates, for smaller geographic areas, or tabulations by the Department of Hulitingaa

Development based on United States Postal Service Vacancy Data. See, respectively,
https://data.census.gov/cedsci/table?q=DP04&tid=ACSDP5Y2019.DP04&hidePreview=true or
https://www.huduser.gov/portal/datasets/usps.html.
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Property Acquisition Policies Act of 1970, as amended, 42 U.S.C. 4601, and the Department of
Transportationds i mplementing regulations, 49
federal financial assistance, slahSLFRF funds. Recipients should also be aware of federal,
state, and local laws and regulations, outside of SLFRF program requirements, that apply to this
activity. Recipients must comply with the applicable requirements of the Uniform Guidance
regardiryg procurement, contracting, and confliofsnterest and must follow the applicable laws
and regulations in their jurisdictions. Recipients must also comply with all federal, state, and
local public health an@nvironmental laws or regulations that apply to activities under this
eligible use categgr® for example, requirements around the handling and disposal of asbestos
containing materials, lead paint, and other harmful materials may apply, as well as environmental
standards for any backfill materials used at demolition Sitemsury encouragescipients to
consult and apply best practidesm the Environmental Protection Agency as well.

Recipientanust evaluate each subrecipient's risk of noncompliance with federal statutes,
regulations, and the terms and conditions of the subaward relatafélp and properly
conducting activities under this eligible u3éis may include checking for any past violations
recorded by state or local environmental, workplace safety, licensing, and procurement agencies,
as well as regular reviews for suspensiatebarments, or stop work orders. Recipienist
establish rigorous oversight and internal controls processes to monitor compliance with any

applicable requirements, including compliance by subrecipients.

4. Addressing educationdisparities The interim final rule included an enumerated

eligible use for addressing educational disparities in disproportionately impacted communities

204 5eel.S. Environmental Ptection Agency, Larg&cale Residential Demolition, https://www.epa.gov/large
scaleresidentialdemolition (last visited November 9, 2021) for a primer on requirements that may apply.
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and outlined some enumerated eligible services under thi$hsse enumerated uses included
early learning services, assistance to hgverty school districts to advance equitable funding
across districts and geographiasdeducational and evidendmsed services to address the
academic, social, emotional, and mental health neests@éntsAddressing the many
dimensions of resource equityncluding equitable and adequate school funding; access to a
well-rounded education; weirepared, effective, and diverse educators and staff; and integrated
support services canalsobegin to miigate the impact of COVIEL9 on schools and students
and can close longtanding gaps in educational opportunig.discussed above, in the final
rule, early learning servicesd addressing the impacts of lost instructional time f&2K
studentsare emmerated eligible usdor impacted communities, not just disproportionately
impacted communities.

Public CommentTreasury received some comments in this category. Generally,
commenters expressed agreement with the elements of the interim final ruiénggae of
funds for addressing educational disparities. Some commenters had questions about whether a
few specific uses of funds qualified under this category. For example, comsiegtered
about whether the funds could be used for behavioral headtls¢hool settingr cultural
language classes

Treasury Respons@reasury is maintaining these enumerated eligible uses in the final
rue,, which are now organized under the h&ading
Treasury reiteratesat these uses include addressing educational disparities exacerbated by
COVID-19, including but not limited to: increasing resources for {ugherty school districts,
educational services like tutoring or afterschool programs, summer education anchentich

programsands upports for studentsd sneadsThidalso emoti ona
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includes responses aimedadtressing the many dimensions of resource eguitgluding
equitable anéddequate school funding; access twedl-rounded education; wefirepared,
effective, and diverseducators and staff; and integrated support sed@igesrder toclose
long-standing gaps in educational opportunity

Further, Treasury is clarifying that improvements or new constructiorhobicand
other educational facilities or equipment are eligible capital expendfturdgsproportionately
impacted communitieRecipients seeking to use funds for capital expenditures should refer to
the section Capital Expenditures in General Promsi®ther for additional eligibility standards
that apply to uses of funds for capital expenditures.

Treasury notes that services to promote healthy childhood environments, including
childcare early learning services, amme visiting programs that serve infants and toddlers, is a
separate category of enumerated eligible uses for households impacted by the pandemic (see
eligible uses for Apr omot i Singlariy edadatiomservicedito | d h o o
addresghe impact of lost instructional time during the pandemic are a separate eligible use
category for households impacted by the pandemic; when providing these seecipasnts
may presume that ang-12 student who lost access teperson instruction foa significant
period of time habeen impacted by the panderaitd is thus eligible for responsive services

(see eligible uses for Aaddressing the i mpact

Proposed Additional Enumerated Eligible Uses Not Incorporated
The nterim final ruleposed a question on what other types of services or costs Treasury
should consider as eligible uses to respond to the disproportionate public health or negative

economic impacts of COVI19 on lowincome populations and communities.
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In response, commenters proposed a wide variety of additional recommended enumerated
eligible uses to assist disproportionately impacted households, ranging from general categories of
services (e.g., lonterm investments to remediate letegm disparities) thighly specific
examples of services (e.g., a specific type of healthcare equipment). As discussed above,
Treasury is including several additional categories of enumerated eligible uses in the final rule in
response to public comments.

Giventhelargemmb er and diversity of SLFRF recipie
assistance to households in disproportionately impacted communities in the final rule aims to
provide enumerated eligible uses that respond to disproportionate impacts of the pandemic
experiened widely in many jurisdictions across the country and are intended to simplify and
clarify these enumerated eligible uses. At the same time, Treasury recognizes that the impacts of
the pandemic vary over time, by jurisdiction, and by population; as tefinal rule provides
flexibility for recipients to identify additional disproportionate impacts to additional households
or classes of households and pursue programs and services that respond to those disproportionate
impacts.

In the final rule, Treasy has not chosen to include as enumerated uses all uses proposed
by commenters; given the significant range, and in some cases highly specific nature, of the
proposed uses Treasury was not able to assess that the proposed uses would respond to
disproportonate impacts experienced in many jurisdictions across the country, supporting an
enumerated eligible use available to all recipients presumptively. However, the final rule
continues to provide a framework to allow recipients to identify and responditmaald

disproportionate impacts (for details, see section General Provisions: Structure and Standards).
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Some types of proposed additional enumerated eligible uses for assistance to households in
disproportionately impacted communities were recommendasg\gral commenters:

1 Capital expenditures. Many commenters recommended that capital expenditures on many
different types of public and private facilities be enumerated eligible uses. For clarity,
Treasury has addressed all commenttherligibility of capital expenditures on
property, facilities, or equipment in one section (see section Capital Expenditures in
General Provisions: Other).

1 Equity funds. Several commenters recommended that Treasury permit SLFRF funds to be
deposited into arquity fund to support lonterm racial and economic equity
investments. The eligibility of such use would depend on the specific structure and uses
of funds. Under the statute, SLFRF funds can only support costs incurred until December
31, 2024; see seot Timeline for Use 08LFRFFunds in Program Administration
Provisions. Further, recipients may calculate the cost incwitedespect to investments
in revolving loan funds based on the methodology describsetiion Treatment of
Loans in Program Admistration Provisions. Projects funded by a revolving loan fund
using SLFRF funds would also need to be eligible uses of SLFRF funds.

1 Environmental quality and climate resilience. Several commenters recommended eligible
uses to enhance environmental gyatemediate pollution, promote recycling or
composting, or increase energy efficiency or electrical grid resilience. Whether these
projects respond to the disproportionate impacts of the pandemic on certain communities
would depend on the specific isshey address and its nexus to the public health and

economic impacts of the pandemic.
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b. ASSISTANCE TOSMALL BUSINESSES
Background

The pandemic has severely impacted many businesses, with small businesses hit
especially hard. Small businesses makeesrly half of U.S. privatsector employmefft® and
play a key role in supporting the overall economic recovery as they are responsibletfurds/o
of net new jobg%Since the beginning of the pandemic, however, 400,000 small businesses have
closed, wih many more at risk’ Sectors with a large share of small business employment have
been among those with the most drastic drops in employ#¥feftie negative outlook for small
businesses has continued: adloffember2021, approximately@percent of snmabusinesses
reported that the pandemic has had a moderate or large negative effect on their business, and
over a third expect that it will take over 6 months for their business to return to their normal level
of operationg®®

This negative outlook iskely the result of many small businesses having faced periods

of closure and having seen declining revenues as customers stayettHargeneral, small

205Board of Governors of the Federal Reserve System, Monetary PolicytRépme 12, 2020),
https://www.federalreserve.gov/monetarypolicy/ 2@mpr-summary.htm.

206y.S. Small Business Administration, Office of Advocacy, Small Businesses Generate 44 Percent of U.S.
Economic Activity (Jan. 30, 2019), https://advocacy.sba.@d821/30/smalbusinessegeneratet4-percentof-u-
s-economieactivity/.

207 Joseph R. Biden, Remarks by President Biden on Helping Small Businesses (Feb. 22, 2021), https://
www.whitehouse.gov/briefingpom/speechesremarks/2021/02/22/remiékpresidertbidenonhelpingsmalt
businesses/.

208 Daniel Wilmoth, U.S. Small Business Adimistration Office of Advocacy, The Effects of the COVID

Pandemic on Small Businesses, Issue Brief No. 16 (Mar. 2824iJable athttps://cdn.advocacy.sba.gov/wp
content/uploads/2021/03/02112318/COVIB-ImpactOn-SmallBusiness.pdf.

209.S. Census Baau, Small Business Pulse Survey, https://portal.census.gov/pulse/data/ (last visited December 7,
2021).

210Qlivia S. Kim et al., Revenue Collapses and the Consumption of Small Business Owners in the Early Stages of
the COVID19 Pandemic (Nov. 2020), http'ssww.nber.org/papers/w28151.

142



businesses can face greater hurdles in accessingZtettitt many small businesses were
already finacially fragile at the outset of the panderffic.

While businesses everywhere faced significant challenges during the pandemic, minority
owned and very small businesses have faced additional obstacles. Between February and April
2020, the number of actilyeself-employed Black business owners decreased by 41 pétéent.
During that same time period, Asian and Latino business owners decreased by 26 and 32 percent,
respectively, compared to a 17 percent decrease in white business diMrensale business
owners also saw significant impacts, with businesses owned by women falling by 25 pércent.

Many of the disparities in how minority business owners experienced the paratemic
rooted in systemic issues present even before the pandemic. For example hbefoombmic
downturn, only 12 percent of Blagkvned businesses and 19 percent of Hispawiced
businesses had annual earnings of over $1 million compared to 31 percent afwigte
businesse$'® Minority-owned businesses were also overrepresented in industries hit hardest by
the economic downturn (e.g., services, transportation and warehousing, healthcare and social

assistance, administrative and support and waste management, and accommodation and food

211 see, e.gBoard of Governors of the Federal Reserve System, Report to Congress on the Availability of Credit to
Small Businesses (Sept. 201&Yailable athttps://www.federalreserve.gov/publications/2&Eptember

availablity -of-creditto-smaltbusinesses.htm.

212 pAlexander W. Bartik et al., The Impact of COMVII® on small business outcomes and expectations, PNAS
117(30): 176566 (July 28, 2020)vailable athttps://www.pnas.org/content/117/30/17656.

213Robert Fairlie, Thémpactof COVID1 9 on small business owners: Evidence
widespread socialistancing restrictions, Journal of economics & management strategy (August 27, 2020),
https://doi.org/10.1111/jems.12400.

2141.S. Small Business Adminisition, The Effects of the COVH29 Pandemic on Small Businesses (March

2021), https://cdn.advocacy.sba.goviegntent/uploads/2021/03/02112318/COVIB-ImpactOn-Smalk

Business.pdf.

215Robert Fairliesupranote 199.

216 Federal Reserve Bank of Atlanta. 2088nall Business Credit Survey 2019 Report on Ming@ityned Firms.
December. fedsmallbusiness.org/survey/2019/reperhinority-ownedfirms
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sewvices)?’ Approximately 22 percent of all minoriywned business fell into the hardest hit
industries compared to 13 percent of nonminesityned businessé$®
Al t hough disparities in annual revenue ar e
weather an economic downturn, they do highlight other disparities that make it more challenging
for these businesses to survive the effects of the pandemic-@®lawd startups, for example,

face larger challenges in raising capital, including securinméss loans*®

Summary of the Interim Final Rule and Final Rule Structure

Summary of Interim Final Rulé&s discussed above, small businesses faced significant
challenges in covering payroll, mortgages or rent, and other operating costs as a result of the
public health emergency and measures taken to contain the spread of the virus. Under Sections
602(c) (1)) A and 603(c) (1) (A), recipients may fAresp:¢
negative economic i mpacts, 0 by, among other t
busi nesses. 0 in&rancfioat ralgallowel rnecipieritshticeprovide assiste to small
businesses to address the negative economic i
businesso is defined as a business concern or

(1) Has no more than 500 employeesifoapplicable, the size standard in number of

employees established by the Administrator of the Small Business Administration for

the industry in which the business concern or organization operates; and

217Ding, Lei, and Alvaro Sanchez. 2020. What Small Businesses Will Be Impacted by €X9?IBederal Reserve
Bank of Philadelphia. philadelphiafed.org/covifl/covid 19-equity-in-recovery/whasmaltbusinessesvill -be-
impacted.

218 ucas Misera, An Uphill Batt: COVID-1 96 s Out si z e d-Ovned Firmsd-adert Reserve Banly of
Cleveland (October 8, 2020), https://www.clevelandfed.org/newsiamhevents/publications/community
developmenbriefs/dp20201008miserareport.aspx.

21%Robert Fairlie, A Robb, lRobinson, Black and White: Access to Capital among Min@ityned Startups,

NBER Working Paper 28154 (November 2020), https://www.nber.org/papers/w28154.
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(2) Is a small business concern as defined in sectmfrtt8 Small Business Act (15
U.S.C. 632).
Specifically, thanterim final ruleprovided that recipients may provide assistance to
small businesses to adopt safer operating procedures, weather periods of closure, or mitigate
financial hardship resultingdm the COVID 19 public health emergency, including:
1 Loans or grants to mitigate financial hardship such as declines in revenues or impacts of
periods of business closure;
1 Loans, grants, or #ind assistance to implement COMIDO prevention or mitigation
tactics; and
1 Technical assistance, counseling, or other services to assist with business planning needs.
Theinterim final rulefurther provided that recipients may consider additional criteria to
target assistance to businesses in need, including smsaielkses. Such criteria may include
businesses facing financial insecurity, substantial declines in gross receipts (e.g., comparable to
measures used to assess eligibility for the Paycheck Protection Program), or other economic
harm due to the pandemic,wsll as businesses with less capacity to weather financial hardship,
such as the smallest businesses, those with less access to credit, or thosarsdgsegved
communities. The interim final rule also indicated that recipients should considerdonah@c
conditions and business data when establishing such criteria. Finallytetti final ruleposed
a question on whether there atber services or costs that Treasury should consider as eligible
uses to respond to the disproportionate impacts of COMMmn lowincome populations and
communities.
Final Rule StructureConsistent with thenterim final ruleapproachthefinal rule

provides a nomexhaustive list of enumerated eligible uses for assistance to small businesses that
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are impacted or disproportionately impacted by the pandemic. Further, within Assistance to
Small Business, a recipient may also identify a negative econmmpact experienced by small
businesses and design and implement a response to that negative economic impact, beyond the
uses specifically enumeratedtirefinal rule, according to the standard descrilvethe section
Standards: Identifying a Negative Eamic Impact. A recipient may also identify small
businesses that have been disproportionately impacted by the public health emergency and
design and implement a program that responds to the source of that disproportionate impact.

Consistent with other iglible use categories to respond to the public health and economic
impacts of the pandemic, recipients may identify and serve small businesses that experienced a
negative economic impact or disproportionate impact due to the pandemic, as described in the
section Standards for Identifying Other Eligible Populatidfa exampleto identify impacted
small businesses, recipient may consider whether the small businesses faced challenges in
covering payroll, mortgage or remt, other operating costs asesult of the public health
emergency and measures taken to contain the spread of thénvotder to ease administrative
burdenthefinal rule presumes that small businesses operating in QCTs, small businesses
operated by Tribajovernments or on Trdd Lands, and small businesses operating in the U.S.
territories were disproportionately impacted by the pandemic.

Reorganizations and Cro$eferencesAs detailed above, Treasury hascegegorized
some uses of funds thefinal rule to provide greatenarity. For discussion of assistance to
small businesses and impacted industries to implement CQYIRitigation and prevention

strategies, see section COVID Mitigation and Prevention in Public Health.
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Small Businesses Eligible féissistance

Public CommentTreasury received many comments about the general benefits or
drawbacks of use of SLFRF funds to provide assistance to small businesses. Some commenters
suggested that SLFRF funds should be available to assist all small bussirsgkee than only
businesses that experienced direct negative economic impacts due to the public health
emergency. Other commenters argued that aid to small businesses should be natreved in
final rule, asserting that SLFRF funds should instead fonusssistance to households or
building public sector capacity.

Treasury also received comments requesting clarification of the types of small businesses
eligible for assistance. For example, some commenters requested clarification about whether
microbushesses were included in the definition of small business. Comments also suggested that
selfemployed individuals and Tribal enterprises be classified as small businesses, respectively.
Commenters argued that these types of small businesses are more @nongriowincome
and minority businessowners and serve as important institutiamglarservedommunities.

Finally, some commenters suggested that Treasury permit broader enumerated eligible
uses to assist small businesses in disproportionately impamtedunities and generally
strengthen economic growth in these communities. These commenters recommended that
Treasury presume small businesses operating in QCTs are disproportionately impacted and
eligible for broader enumerated uses.

Treasury Respons@s discussed in the section Designhating a Negative Economic
Impact, inthefinal rule, recipients must identify an economic harm caused or exacerbated by the

pandemic on a small business or class of small businesses to provide services that respond.
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As dicussed above, programs or services in this category must respond to a harm
experienced by small business or classsrhall businesses as a result of the public health
emergency. Tadentify impactedsmall businesseand necessary response measusgspients
may consider impacts such as lost revenue or increaseddauatenges covering payroll, rent
or mortgageor other operating costs, the capacity of a small business to weather financial
hardships, and geneffahancial insecurity resulting from the public health emergency

Recognizing the difficulties faced by small businesse®rtain communitieghefinal
rule presumes that small businesses operating in QCTs, small businesses operated by Tribal
governmers or on Tribal Lands, and small businesses operating in the U.S. territories were
disproportionately impacted by the pandemic. This presumption pathidisi n a | rul ebs
approach to assistance to households, reflecting the more severe pandemic impacts in
underserved@ommunities and creating a parallel structure across different categories of eligible
uses to make the structure simpler for recipients to understand and navigate.

Treasury notes that recipients may also designate a class of small businesses that
experienced a negative economic impact or disproportionate negative economic impact (e.qg.,
microbusinesses, small businesses in certain economic sectors), design artioneto/éinthe
impact, and document that the individual entity is a member of the class. Additional information
about this framework is included in the section General Provisions: Structure and Standards.

Further, Treasury is maintaining theerim findruled e f i ni ti on of Asmal |

which used the Small Business Administrationo

or per the standard for that industry, as defined by SBA. This definition includes businesses with
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very few employees, sedfmployed individuals, and Tribally owned busines$eginally,

Treasury notes that recipients mayardSLFRF funds to many different types of organizations,
including small businesses, to function as a subrecipient in carrying out eligible uses ainffunds
behalf of a recipient government. In this case, a small business need not have experienced a
negative economic impact in order to serve as a subrecipient. See section Distinguishing
Subrecipients versus Beneficiaries for more detailed discussion &atibes with

subrecipients, in contrast to beneficiaries of assistance.

Enumerated Eligible Uses for Assistance to Small Businesses

Public CommentTreasury received comments requesting clarification of the types of
assistance available to small businesses. For example, one commenter suggested that outdoor
dining be an eligible use for SLFRF funds as assistance to small businesses. Other commenters
asked for clarification about how SLFRF funds could be used to support new businesses and
startups.

Several commenters requested clarification of whether and how recipients may provide
services tdusiness districts or downtown areas, particularly thoeseexist in whole or in part
within a QCT, and requested reduced documentation of the specific negative economic impact
for the businesses operating within thaseas These commenters argued in favor of allowing
redevelopment or other suppartcluding capital investments business districts that were

negatively impacted by COVH29. Several commenters also argued that funds should be

220|n regard to counting employees, businesses owned and controlled by a Tribal government asgdesédon

affiliates of the Tribal government and are not considered affiliates of other businesses owned by the Tribal
government because of their common ownership by the Tribal government or common management, as described in
13 C.F.R. § 121.103(b)(2). Thdefinition is consistent with the Small Business Administration (SBA) HUBZone
definition of a fAsmal/l business concernd relating to
for the State Small Business Credit Initiative (SSBCI).
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available to support and grow microbusinesses, or businesses with five or fewer employees,
which are more kely to be owned by women and people of color.

Treasury Responsén thefinal rule, Treasury is maintaining and clarifying the
enumerated eligible uses of funds for assistance to small businesses that are impacted or
disproportionately impacted by the pi@mic.

Impacted small businesseSpecifically, Treasury is maintaining enumerated eligible

uses from thénterim final rulefor assistance to impacted small busieasEhese include but are
not limited to:

1 Loans or grants to mitigate financial hardssiggh as declines in revenues or impacts of

periods of business closure, for example by supporting payroll and benefits costs, costs to

retain employees, mortgage, rent, or utilities costs, and other operating costs;
1 Loans, grants, or #ind assistance tonplement COVID19 prevention or mitigation

tactics (see section Public Health for details on these eligible uses); and

1 Technical assistance, counseling, or other services to assist with business planning needs

Treasury acknowledges a range of potentrabenstances in which assisting small
businesses could be responsive to the negative economic impacts of @O\iRluding for
small businesses startups and microbusinesses and individuals seeking to start small or

microbusinesses. For example:

1 As notedabove, a recipient could assist small business startups or microbusinesses with

additional costs associated with COVID mitigation tactics; see section Public Health
for details on these eligible uses.

1 A recipient could identify and respond to a negagigenomic impact of COVIEL9 on

new small business startups or microbusinesses; for example, if small business startups or
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microbusinesses in a locality faced greater difficattcessing credit than prior to the
pandemiar faced increased costs to starting the business due to the pandé@mic or
particularsmall businesssor microbusinessshad lost expected startup capital due to the
pandemic.

1 Theinterim final rulealso discussed, anildefinal rule maintains, eligible &s that
provide support for individuals who have experienced a negative economic impact from
the COVID-19 public health emergency, including uses that provide job training for
unemployed individuals. These initiatives also may support small businesspstart
microbusinesses, and individuals seeking to start small or microbusinesses.

Disproportionately impacted small businesgetditionally, Treasury agrees with

commenters that disproportionately impacted small businesses may benefit from additional
assstance to address the sources of that disparate impact.

As suchthefinal rule provides a broader set of enumerated eligible uses for
disproportionately impacted small businesses and/or small businesses in disproportionately
impacted business districRecipients may use SLFRF funds to assist these businesses with
certain capital investments, such as rehabilitation of commercial properties, storefront
improvements, and facade improvemeRtscipients may also provide disproportionately
impacted microbusiesses additional support to operate the business, including financial,
childcare, and transportation supports.

Recipients could also provide technical assistamgsinessncubators, and grants for
startups or expansion costs for disproportionately impacted small businesses. Note that some of
these types of assistance are similar to those eligible to respond to small businesses that

experienced a negative economi c irrbecausetthe( A1 mp a

151



final rule presumes that some small businesses were disproportionately impacted, these
enumerated eligible uses can be provided to those businesses without any specific assessment of
whether they individually experienced negative economatts or disproportionate impacts

due to the pandemic.

CrossReferencesRkRecipients providing assistance to small businesses for capital
expenditures (i.e., expenditures on property, facilities, or equipment) should also review the
section Capital Expentlires in General Provisions: Other, which describes eligibility standards
that applyto capitalexpenditures. Recipients should also note that services to address vacant or
abandoned commercial or industrial properties are addressed in sectiondradzamidoned

Properties in Assistance to Households.

Loans to Small Businesses

Public CommentTreasury received many comments requesting clarificatarsing
SLFRF funds to establish funds that provide loans to small businesses. For example, commenters
sought clarification of how eligible use requirements and applicable dates for SLFRF funds
would apply to third party organizations (like economic development organizations) who receive
SLFRF funds in order to establish a loan fund. In addition, commentgrasted clarification on
what requirementapplyto loan programs witavailablefundsremainingafter December 31,
2024.

Treasury Respons&LFRF funds may be used to make loans, including to small
businesses, provided that the loan is an eligible useth@ncost of the loan is tracked and

reported in accordance withr e a sGompjiahce and Reporting Guidan€ends that are
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unobligated after December 31, 2024 must be returned to Treasury. See section Treatment of

Loans for more information about using SLFRF funds for loan programs.

C.ASSISTANCE TONONPROFITS

BackgroundNonprofits have faced significaohallenges because of the pandemic,
including increased demand for services and changing operationaPfeRdsr to the
pandemic, the median U.S. nonprofit reported that it had six months of cash GiTanisl.
varied by sector, however, with some segtike disaster relief organizations reporting a median
of 17 months cash on hand, and others, like mental health and crisis intervention organizations
reporting onlythreemonths??3 Evidence suggests that the pandemicdeasagedhe financial
health of nonprofits, with small nonprofits, which tend to rely more heavily on donations than
large nonprofits, reporting relatively larger declines in donat@ 2 percentversus
29 percent respectively’* Among nonprofits that collect fees for services, the median revenue
amount collected from such fees fell by@frcentfrom 2019 to 2020, with arts organization
experiencing a 5percenidecline??® Nonprofits also experienceignificantjob losses. While

employment in the nonprofit sector has recovered from its low point in 2020Nasefmber

2?21 5ee, e.g.Federal Reserve Bank of San Francisco, Impacts of COMIDn Nonprofits in the Western United
States (May 2020), https://www.frbsf.org/communrityvelopment/files/impagatf-covid.

222 philanthropy and COVIEL9: Measuring one year of giving, Caménd the Center for Disaster Philanthropy.
(2021), https://www.issuelab.org/resources/38039/38039.pdf.

223 Id.

224Elizabeth T. Boris et al., Nonprofit Trends and Impacts 2021, Urban Institute (October 7, 2021),

https://www.urban.org/research/publication/poofit-trendsandimpacts2021/view/full_report.
225|d,
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2021, the sector remaid 485000 jobs below its prpandemic levet?® In addition, some
nonprofits may have experienced declines in volunteer staffing during the paréfemic.

At the same time, nonprofits provide a host of services for their communities, including
helping Americans weather the multitude of challenges praségtthe pandemic. The ARPA
and the interim final rule recognized this dichot@myonprofits as entities that have themselves
been negatively impacted by the pandemic and as entities that provide services that respond to
the public health and negative ecamo impacts of the pandemic on households and othéns
creating two roles for nonprofits.

First, under Sections 602(c)(1)(A) and 603
public health emer gency o0 ramongstheacevjes, providiag e c on o
Aassi st ance tToeinterim.final rulededimes assisfance te noprofits to include
Al oans, -kigdrassiatdnee, technital assistance or other services, that responds to the
negative economic impacts ofthe COVIBpu bl i ¢ heal th emergency, 0 a
a taxexempt organization under Section 501(c)(3) of the U.S. Internal Revenué®€ode.

Second, as discussed above, ARPA and the interim final rule provided that nonprofit
organizations may also receivenfis as subrecipients of a recipient government (i.e., a
government that received SLFRF funds); subrecipients carry out an eligible use of SLFRF funds
on behalf of a recipient government (e.g., a recipient government that would like to provide food
assistane to impacted households may grant funds to a nonprofit organization to carry out that

eligible use). Recipients generally have wide latitudatard funds tenany types of

226 Chelsea Newhouse, COVIDO JOBS UPDATE, NOVEMBER 2021: Nonprofits add just 5,000 jobs in
November, Center for Civil Society Studies at Johns Hopkins University (December 10, 2021),
http://ccss.jhu.edlnovembei2021jobs/

227 Elizabeth T. Boris et akupranote 209 at p. 38.

228§ 35,3 Definitions.
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organizations, including nonprofit or f@rofit organizations, as subrecipients to carry out
eligible uses of funds on their behdtbr further information on distinguishing between
beneficiaries and subrecipients, as well as the impacts of the d@stinctireporting and other
requirements, see section Transfer Proge€ss.

Reorganization and CrodReferencedJnder theinterim final rule,assistance to
disproportionately impacted communities was a separate -atane category. The final rule
reorganizs the disproportionate impact analysis within the sections Assistance to Households,
Assistance to Small Business, and Assistance to Nonprofits to better articulate how recipients
can serve disproportionately impacted beneficiaries in each of those edegor

As detailed above in the Public Health subsection, in response to public comments
describing uncertainty on which eligible use category should be used to assess different potential
uses of funds, Treasury hasaa&tegorized some uses of funds infihal rule to provide greater
clarity. For discussion of assistance to nonprofits to implement C&¥litigation and
prevention strategies, see section CO\MDMitigation and Prevention in Public Health.

Recipients providing assistance via nonprofitelaing capital expenditures (i.e.,
expenditures on property, facilities, or equipment) should also review the section Capital
Expenditures in General Provisions: Other, which describes eligibility standards for these
expenditures. Recipients providing iasances in the form of loans should review the section

Treatment of Loans.

2The ARPA also states under ATransfer Authorityo that
organi zation, 0 i ncl ypdfismgthattdmmisdefnedtin paragrapht(1&)df sécton 40h af e
McKinney-Vento Homeless Assistance Act (42 U.S.A1860(17).See602 & 603 (c)(3) of the Social Security

Act. Title 42, Sectiod 1360 (17) defines a APoiwmadar amner@dnitz oatrigam i fi
the net earnings of which inures to the benefit of any member, founder, contributor, or individual; (B) that has a

voluntary board; (C) that has an accounting system, or has designated a fiscal agent in accoldestpérerhents
established by the Secretary; and (D) that practices ni
Transfers of Funds for additional information on other types of entities, including other forms of nonprofits, that

may receve transfers.
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Public CommentEligible Assistance to Impacted and Disproportionately Impacted
Nonprofits:A few commenters asked Treasury to be more expli¢itefinal rule thatrecipients
may use funds to provide relief directly to nonprofit organizations and to explain how nonprofits
might qualify themselves for assistance and what expenses SLFRF funds may be used to
cover?®® Commenters requested that Treasury note that theepands leading to a changing
financial landscape for nonprofits.

Treasury ResponsEligible Assistance to Impacted and Disproportionately Impacted
Nonprofits: The interim final rule provided foand the final rule maintainthe ability for
recipientsto provide direct assistance to nonprofits that experienced public health or negative
economic impacts of the pandemic. Specifically, recipients may provide direct assistance to
nonprofitsif the nonprofit has experienced a public health or negative econmpact as a
result of the pandemic. For example, if a nonprofit organization experienced impacts like
decreased revenues or increased costs (e.g., through reduced contributions or uncompensated
increases in service need), and a recipient provides faratidress that impact, then it is
providing direct assistance to the nonprofit as a beneficiary under Subsection (c)(1) of Sections
602 and 603. Direct assistance may take the form of loans, grakisgiassistance, technical
assistance, or other ser®s that respond to the negative economic impacts of the GO¥ID
public health emergency.

A recipient may identify a negative economic impact experienced by a nonprofit, or class
of nonprofits, and design and implement a response to that negative ecanpatt,see

sectionStandards: Designating a Negative Economic Impact. The final rule provides a non

230while not stated specifically in the interim final rule, the Department does not require or have a preference as to
the payment structure for recipients that transfer funds to subrecipients (e.g., advance payments, reimbursement
basis, etg. Ultimately, recipients must comply with the eligible use requirements and any other applicable laws or
requirements and are responsible for the actions of their subrecipients or beneficiaries.

156



exhaustive list of enumerated eligible uses for assistance to nonprofits that are impacted or
disproportionately impacted by the pandemic.

A recipient nay also identify a class of nonprofits that have been disproportionately
impacted by the public health emergency and design and implement a program that responds to
the source of that disproportionate imp&ar example, a recipient may determine that
norprofits offering afterschool programs within its jurisdiction were disproportionately
impacted by the pandemic due to the previoysarson, indoors nature of the work and the
nonprofit®reliance on fees received for services (e.g., attendance fees). The recipient might then
design an intervention to assist those nonprofits in adapting their programming (e.g., to outdoor
or online venues), their revenue structure (e.g., adapting therfserfiice structure or
developing expertise in digital donation campaigospoth.Additional information about this
framework is included in General Provisions: Structure and Standiamisier to ease
administrative burderhefinal rule presumes #i nonprofits operating IQCTs operated by
Tribal governments or on Tribal Lands, or operating in the U.S. territories were
disproportionatelympacted by the pandemic.

To summarize, a recipient may determine that certain nonprofitsimmpastedby the
pandemic or werdisproportionately impactday the pandemic and provide responsive services.

Public CommentBeneficiaries and Subrecipientss noted elsewhere in this final rule,
Treasury received multiple comments expressimcgertaintyon how to categorize a particular
activity in the eligible use categorid=or instance, some commenters requested thaierts be
able to use SLFRF funds for certain expenses incurred by nonprofits (e.g., unemployment
charges) as a response to a public health or negative economic impact to that nonprofit; others

asked if nonprofits providing certain services (e.g., soemliees) made them eligible for direct
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assistance. Commenters also requested that Treasury acknowledge that engagement directly with
nonprofit organizatiosin low-income communities and communities of color may allow the
recipient to better assess economarms in these areas.

Treasury Respons&eneficiaries and Subrecipientbreasury recognizes that many
nonprofits play important roles in their communities, and some may have experienced public
health or negative economic impadtgingthe pandemic. Asuch, under thaterim final rule
and the final rule, nonprofits may be impacted by the pandemic and receive assistance as a
beneficiary, as described above, and/or be a subrecipient providing services on behalf of a
recipient?3!

Specifically, the intam final rule also allowed for, and the final rule maintains, the
ability for the recipient to transfer, e.g., via grant or contract, funds to nonprofit entities to carry
out an eligible use on behalf of the recipient. Treasury notes that recipientsvard\5LFRF
funds to many different types of organizations to carry out eligible uses of funds and serve
beneficiaries on behalf of a recipient government (e.g., assisting in a vaccination campaign,
operating a job training program, developing affordablesimgy). When a recipient provides
funds to an organization to carry out eligible uses of funds and serve benefitharies
organization becomes a subrecipient. In this case, a nonprofit need not have experienced a
negative economic impact in order to serve as a subrecipient.

In the context of SLFRF, nonprofits of all types may be subrecipients. Treasury is not
restricting the types of nonprofits that can operate as subrecipratiiey allowingecipients to

deci de what form best meets the needs of t heli

231 Note, this response is meant to clarify the differencevésen nonprofits as beneficiaries and nonprofits as
subrecipients. It is not meant to limit the types of relationships that a recipient may enter into with a nonprofit as
permitted under the Uniform Guidance.
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acting as subrecipient could include, but is not limited to, a nonpsofiitzd term is defined in
paragraph (17) of section 401 of the McKinnégnto Homeless Assistané¥.See section
Distinguishing Subrecipients versus Beneficiaries for further information. Additional guidance
on determining subrecipient status may be foarttie Uniform Guidancé®

Recipients may transfer funds to subrecipients in several ways, including advance
payments and on a reimbursement basis. Ultimately, recipients must comply with the eligible use
requirements and any other applicable laws orireqents and are responsible for the actions of
their subrecipients or beneficiaries.

As part of accepting the Award Terms and Conditions for SLFRF, each recipient agreed
to maintain a confliebf-interest policy consistent with 2 C.F.R. § 200.318(c) ithapplicable
to all activities funded with the SLFRF award. Pursuant to this requirement, decisions
concerning SLFRF funds must be free of undisclosed personal or organizational conflicts of
interest, both in fact and in appearance. Recipients may amailicts of interest in providing
assistance to nonprofits or making subrecipient awardstey,alia, making aid available to
nonprofits on generally applicable terms or utilizing a competitive grant process, respectively. A
recipient may not use controver SLFRF funds for their own private gain. Furthermore, no
employee, officer, or agent may participate in the selection, award, or administration of a
contract supported byfaderal award if he or she has a real or apparent conflict of interest.

Public CommentDefinition of Nonprofit Treasury also received several requests to

expand the definition of nonprofits so that otheréaempt entities (e.g., 501(c)(7)s, 501(c)(9)s,

232 Seesections 602(c)(3) and 603(c)(3) of thecb Security Act. Section 401 of the McKinn&ento Homeless
Assistance Act (42 U.S.C. A 11360(17) defines a fiprival
part of the net earnings of which inures to the benefit of any member, fouadgihator, or individual; (B) that

has a voluntary board; (C) that has an accounting system, or has designated a fiscal agent in accordance with
requirements established by the Secretary; and (D) that practices nondiscrimination in the provisioa af @&sgist 0
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501(c)(A9)spnonprofits with #Ahistor i ordilectassistancedsi cance
beneficiaries.

Treasury Respons®efinition of Nonprofit Thefinal rule expandghe definition of
nonprofits to mean 501(c)(3) organizatiars 501(c)(19) organizatioA¥ The 501(c)(3)
classification includes a wide range of organizations with varying charitable or public service
oriented goals (e.g., housing, food assistance, job training). As discussed above, these nonprofit
organizatios often experienced hardship dweincreased needs for services combined with
decreased donations and other sources of funttirgsponse to commeniBreasury has
expanded the definition of nonprofit to inclusi@l(c)(19) organizations, which includes
veteran8organizationsto providerecipients more flexibilityand in alignmentvith the
definition of nonprofit adopted by tHeARES Act, wherein 501(c)(3)s and 501(c)(19)s were
eligible for assistanc&?®

Public CommentReportingRequirementsOne commenter asked Treasury to clarify if
nonprofits that receive direct assistance as beneficiaries are required to comply with guidelines
and reporting requirements.

Treasury Respons®&eportingRequirementsNonprofits that receive direct assistance as
beneficiaries are not subrecipients under SLFRF and are therefore not required to comply with
SLFRF reporting requirements. However, the recipient must comply with SLFRF reporting

requirements, which would regaireporting obligations and expenditures for assistance to

2348 35.3 Definitions.

2% Treasury considered expanding the definition of nonprofit to include 501(c)(6) organizations, as Congress later
did in the Coronavirus Response and Consolidated Appropriations Act of 2021, but ultimately decided treretain t
original CARES Act definition. To the extent impacted by the pandemic, 501(c)(6) organizations may be eligible to
receive funds to support eligible uses that align with their overall purpose (e.g., tourism promotion in aid of an
impacted industry).
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nonprofits. The recipient may also choose to establish other forms of reporting or accountability

as a part of the recipientdés direct assistanc
A nonprofit entity that receives a traasffrom a recipient is a subrecipient. Per the

Uniform Guidance, subrecipients must adhere to the same requirements as recipients. Therefore,

a nonprofit subrecipient may only receive funds to carry out an eligible use of SLFRF funds and

must comply with ay reporting and compliance requirememtste thatrecipients araltimately

responsible for reporting information to Treasury and must collect any necessary information

from their subrecipients to complete required reporting.

d. AID TO IMPACTED INDUSTRIES

The interim final rule all owed for fAaid to
i mpacted industrieso that respondsl9fpublict he neg
health emergency. In designating other impacted industiieasury specified that recipients
should consider the fiextent of the economic i
hospitalityo and fAwhet hel9pandemia astopposectslerged ue t o
term economic or industrial trends unrelated t h e p%Treaseryrdentified declines in
employment and revenue as possible metrics to compare the economic impact on a particular
industry relative to the tourism, travel, and hospitality industries.

Treasury further provided that aid shoblellimited to businesses, attractions, business
districts, and Tribal development districtsthat were operating prior to the pandemic and

affected by required closures and other efforts to contain the pandemic. Examples of eligible aid

236 Coronavirus State and Local Fiscal Recovery Funds, 86 Fed. Reg. at 26795.

%"For a definition of ATribal development districts, o p
Local Fiscal Recovery Funds, Frequently Asked Questions, as of JUp2ABD,
https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf.
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include assistande implement COVIDB19 mitigation and infection prevention measures, aid to
support safe reopening of businesses in these industries, as well as aid for a planned expansion or
upgrade of tourism, travel, and hospitality facilities delayed due to the panddrainterim
finalrueand Treasuryodés subsequent @lsomepguredance and
governments to publicly report assistance provided to prs@ttor businesses under this
eligible use and maintain records of their assessments tdaf&ctliansparency and
accountability.

Reorganization and CrodReferencesAs detailed above, Treasury hascegegorized
some uses of funds thefinal rule to provide greater clarity. In the interim final rule, aid to
impacted industries tonplement COVID19 mitigation and prevention strategies was
categorized under Aid to Impacted Industritge final rule addresses these items under the
section COVID19 Mitigation and Prevention in Public HealRecipients should also be aware
of the diference between beneficiaries of assistance and subrecipients when working with
impacted industries; for further information, see section Distinguishing Subrecipients versus

Beneficiaries.

Designating an Impacted Industry

Public CommentMany commentere’rqu est ed greater clarity on
i mpacted industrieso within their jurisdictio
metrics used to measure impact, with some suggesting metrics such as the change in the size of
anindusty 6s wor kf orce due to the pandemic, as wel
employees are choosing to return to work at slower rates in certain indu3treesommenter

asked if this meant nearly every industry was "disproportionately impa&eoh&é ommenters
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encouraged Treasury to focus on industries most negatively impacted by the pandemic, including
disallowing acrosshe-board business subsidies to businesses that wenegativelyimpacted

by the pandemic and saw revenue or profit growth. Qitvrmenters asked for flexibility for
recipients to determine impacted industries based on their local knowledge of the economic
landscape.

Treasury Responséhef i n a | rul e maintains the interim
recipients to designate pacted industries outside the travel, tourism, and hospitality industries,
and, in response to comments, provides greater clarity as to how recipients may designate such
impacted industries.

Sections 602(c)(1)(A) and 603(c)(1)(A) recognize that the taytisavel, and hospitality
industries are severely negatively impacted by the pandemic. thedfaral rule, recipients may
provide eligible aid (described in further detail herein) to the tourism, travel, and hospitality
industries. Treasury considersial development districts, which are commercial centers for
Tribal hospitality, gaming, tourism, and entertainmaemd can include Tribal enterprises part
of the tourism, travel, and hospitality industries that have been severely hit by the pandemic.
Therefore,Treasury reaffirms thakribal development districts are considered impacted
industries and recipients may provide eligible aid to them.

To identify other industries comparably impacted to the tourism, trandlhospitality
industries, recipients should undertake a-st&p process: identifying an industry and

determining whether that industry is comparably impacted.

163



First, recipients should identify an industry to be assessed. In identifying this industry,
final rule provides recipients the flexibility to define its substantive or geographic $€ope.

Recipients may identify a broad sector that encompasses a numbeiimdssthies, or they may

identify a specific siindustry to be assessed. Forexamplea r eci pi ent may i de
care serviceso as an industry, or they may id
care serviceso industry (e.g., barber shops)

encourages recipients define narrow and discrete industries eligible for aid. Recipients are not
required tdollow, but may consider followingndustry classifications under the North

American Industry Classification System (NAICS). Treasury notes that the larger and more
diverse the sector, the more difficult it may be to demonstrate that the larger and less specific
sector is negatively impacted in the same way given the scale and diversity of businesses within
it.

State or territory recipients may also define a constituneluistry with greater geographic
precision than state or territowide. For example, a state may identify a particular industry in a
certain region of the state that was negatively impacted by the pandemic, even if the same
industry in the rest of the séadid not see a meaningful negative economic impact from the
pandemic. State recipients oversee large and diverse industries, sometimes with differences in
economic activity between geographic regions. Allowing greater geographic precision allows
recipiens to target aid to those that need it most, ensuring that state averages do not conceal

hardhit areas in their state.

2% 0Once an industry is designated as impacted, aid should be generally broadly available to businesses in the
industry that qualify. Recipients should document how they defined the scope of their industry and how they
determined that the industry was impaktEor states and territories, this includes documenting their justification for
defining a constituent industry with greater geographic precision than state or temidery
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Second, to determine whether the industry
negative economic impacts of the public heaitfesgency on the identified industry to the
impacts observed on the travel, tourism, and hospitality industries.
1. Simplified testAn industry is presumed to be impacted if the industry experienced
employment loss of at lea8{percent.
Specifically, a re@ient should compare the percent change in the number of
empl oyees of the recipientés identified in
sector in the three months before the pandémic most s ev e (astraghmpact s |
threemonth average ofemsonallyadjusted employment data from December 2019,
January 2020, and February 2020) with the latest datathsfofal rulereleasda
straight threamonth average of seasonadigjusted employment data from September
2021,0ctober2021, andNovember2021)2%° The national Leisure & Hospitality sector
largely represents the national travel, tourism, and hospitality industries enunirerated
the statuteAccording to the Bureau of Labor Statistics, employment has fallen by
approximatelyB percent for the national Leisure & Hospitality sector when comparing
the most recent thremonth period available as of the dateadbptionof thefinal rule to
the threemonth period immediately before the public health emergency. Therefore, if the
identified industry has suffered an employment loss of at 8gastcentthefinal rule
presumes the industry to be an fAi mpacted i
For parity andisnplicity, smaller recipients without employment data that

measure industries in their specific jurisdiction may use data available for a broader unit

239 National Leisure & Hospitality supersector employment data can be foune@ €h$h Bureau of Labor Statistics
website: U.S. Bureau of Labor Statistics, Leisure and Hospitality, https://www.bls.gov/iag/tgs/iag70.htm (last visited
December 7, 2021).
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of government for this calculation (e.g., a county may use data from the state in which it
is located; aity may use data for the county, if available, or state in which it is located)
solely for purposes of determining whether a particular industry is an impacted industry.

2. If simplified test is not melf. an industry does not satisfy the test above or aaga
unavailable, the recipient may still designate the industry as impacted by demonstrating
the following:

a. The recipient can show that the totality of relevant major economic indicators
demonstrate that the industry is experiencing comparable or worse economic
impacts as the national tourism, travel, and hospitality industries at the time of the
publication ofthefinal rule, and that the impacts were generally due to the
COVID-19 public health emergency. Example economic indicators include gross
output, GDP, net profits, employment levels, and projected time to restore
employment back to pypandemic levels. Répients may rely on available
economic data, government research publications, research from academic
sources, and other quantitative sources for this determination.

If quantitative data is unavailable, the recipient can rely on qualitative data
to showthat the industry is experiencing comparable or worse economic impacts
as the national tourism, travel, and hospitality industries, and the impacts were
generally due to the COVHR9 public health emergency. Recipients may rely on
sources like community tarviews, surveys, and research from relevant state and
local government agencies.

As the public health emergency and economic recovery evolves, recipients should assess

how industry impacts shift over time. Impacted industries may recover in a shod gietime
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and no longer face a negative economic impact; in those circumstances, the recipient should
ensure that the extent and length of aid is reasonably proportional to the negative economic
impact that is experienced, as detailed further below aséation General ProvisionStructure

and Standard€Recipients may add to their list of impacted industries by showing that the
negative economic impacts to the industry at the time of the designation are comparable to the
negative economic impacts to the national tourism, travel, and hospitality sectifréhe date

of thefinal rule adoption as detailed herein.

Eligible Aid

Public CommentCommenters asked for further clarification as to the definition of
eligible aid to an impacted industry, with many requesting that a broad range of aid be. eligib
Examples of aid that recipients asked to be considered eligible include aid to businesses to cover
COVID-19 mitigation costs and planned renovations or improvements to tourism, travel, and
hospitality facilities, as well as marketing anekind incenives to attract visitors. Commenters
also asked about the eligibility of aid to broadly cover losses incurred by facilities such as
convention centers and hot el sCommeatersatsoasdkece pand
for further clarification aboute requirements related to privatector reporting-urther, some
commenters asked for clarification about eligible aiohtpactedndustries owned and operated
by Tribal governments, including for Tribal construction projects that have been delayted due
thepandemi cés economic i mpacts, and for deferen

economic impacts.
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Treasury Responsé:n response to commentersd request
thefinal rule requires that aid to impacteaiustries includingto Tribal development districts,
be designed to address the harm experienced by the impacted industry.
First, recipients should identify a negative economic impa&ct an economic harm, that
is experienced by businesses in theawstpd industry. Second, recipients should select a
response that is designed to address the identified economic harm resulting from or exacerbated
by the public health emergency. Responses must also be related and reasonably proportional to
the extent antype of harm experienced; uses that bear no relation or are grossly
disproportionate to the type or extent of harm experienced would not be eligible uses. Recipients
shouldconsiderthefurtherdiscussion othis standard provided in the sections Standards
Designating a Public Health Impact and Standards: Designating a Negative Economic Impact.
These responses may take the form of direct spending by recipients to promote an
industry or support for businessesnegaiive hi n an
economic impact (e.g., through a grant program). Examples of eligible responses include:
1 Aid to mitigate financial hardship due to declines in revenue or profits by supporting
payroll costs and compensation of returning employees for lost pdyeaedits during
the COVID-19 pandemic, as well as support of operations and maintenance of existing
equipment and facilities, such as rent, leases, and utilities;
1 Aid for technical assistance, counseling, and other services to assist with business
plannng needsand
1 Aid to implement COVIDB19 mitigation and infection prevention measures, such as
vaccination or testing programs, is broadly eligible for many types of entities, including

travel, tourism, hospitality, and other impacted industries. Recigeotsding aid to

168



impacted industries for COVH29 public health measures should review the section

Assistance to Businesses to Implement CO\L@DStrategies in Public Health, which

describes types of eligible uses of funds in this category.

To address thidentified harms, responses (e.g., aid through a grant program) should be
generally broadly available to all businesses within the impacted industry to avoid the risk of
self-dealing, preferential treatment, and conflicts of intet®SEreasury encouras recipients to
design aid programs such that funds are first used for operational expenses that are generally
recognized as ordinary and necessary for the
used on other types of costss Aoted in thesection General Standard&ructure and Standards
uses of funds thato not respond to the negative economic impacts of the pandemic, such as
excessive compensation to employees, is ineligible.

Thef i nal rul e maintains the interim final ro
considered responsive to the negative econampacts of the pandemic if it supports
businesses, attractions, and Tribal development districts operating prior to the pandemic and
affected by required closures and other efforts to contain the pandemic. Further, to facilitate
transparency and accouniléfp, thef i n a | rul e maintains the interi
recipients publicly report assistance provided to prigator businesses under this eligible use,
including tourism, travel, hospitality, and other impacted industries, anchit&ection to

negative economic impacts of the public health emergency. Recipients also should maintain

240 As part of accepting the Award Terms and Conditions for SLFRF, each recipiesd agmaintain a conflienf-

interest policy consistent with 2 C.F.R. § 200.318(c) that is applicable to all activities funded with the SLFRF award.
Pursuant to this policy, decisions concerning SLFRF must be free of undisclosed personal or orgamizafictel

of interest, both in fact and in appearance. Recipients may avoid conflicts of interest in awarding aid to impacted
industries by, inter alia, making aid available to businesses in the industry on generally applicable terms or utilizing
a competive grant process. A recipient may not use control over SLFRF for their own private gain. Furthermore, no
employee, officer, or agent may participate in the selection, award, or administration of a contract supported by a
federal award if he or she haseal or apparent conflict of interest.
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records to support their assessment of how businesses receiving assistance were affected by the
negative economic impacts of the public health emergemtyhaw the aid provided responds to
these impacts.

Recipients providing aid to impacted industries for capital expenditures (i.e.,
expenditures on property, facilities, or equipmeim}luding Tribal governments providing aid
to Tribal development distrig, should also review the section Capital Expenditures in General
Provisions: Other, which describes eligibility standardsdhedpplicable to these expenditures,
depending on the type of aid. Recipients providing assistance in the form of loansrefaiewd

the section Treatment of LoamsProgram Administration Provisions

4. GENERAL PROVISIONS OTHER

As noted abovehefinal rule consolidates into a General Provisions section several types
of uses of funds; in the interim final rule, the eligibility of these uses of funds was discussed
within specific categories of eligible uses for public health and negative econopaictsn
Treasury anticipates that thiseeganization will enhance recipient clarity in assessing eligible
uses of funds. These General Provisions apply across all uses of funds under public health and
negative economic impacts.

Specifically, this sectio considers eligible uses for:

1 Public Sector Capacity and Workforaehich includes several separate and-marually

exclusive categories articulated in theerim final rule public health and safety staff;
rehiring state, local, and Tribgbvernment staffexpenses for administering COUI®
response programexpenses to improve the efficacy of public health or economic relief

programsand administrative expenses caused or exacerbated by the pandemic. Treasury
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recognizes that these arestly related and frequently overlapping categories. The final
rule treats them as a single purpose, supporting public sector capacity, and provides
coordinated guidance on the standards and presumptions that apply to them.

1 Capital Expendituresvhich wasaddressed only under Public Health in ititerim final

rule. The final rule moves this expense to General Provisions and provides more clarity
on theeligibility of capital expendituregcrossall aspects ofthe public health and
negative economic impactigible use category

i Distinqguishing SubrecipientgersusBeneficiaries which describes the differences

between these two categories. Recipient governments responding to the public health and
negative economic impacts of the pandemic may provide asssta beneficiaries or

execute an eligible use of funds through a subrecipient; some types of entities (e.g.,
nonprofits) could fit into either category depending on the specific purpose of the use of
funds.

1 Uses Outside the Scope of this Categaryichaddresses uses of funds that are ineligible

or generally ineligible under this eligible use category inrbexim final rule These uses

of funds remain ineligible undéhefinal rule, but Treasury has-pategorized where

they are addressed, as desatlibbelow. This section also addresses enumerated eligible

uses proposed by commenters that Treasury has not incorporated into the final rule.

Recipients should also note that the Office of Management and Budget's (OM&)m
AdministrativeRequirements, Cost Principles, and Audit Requirements for Federal

Awards( commonl y <cal |l ed t beeeraily@ppliesto 8BLIFRFGUi danceo0)
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a.PuBLIC SECTORCAPACITY AND WORKFORCE
Public Safety, Public Health, and Human Services Staff

Summary of Interim Final Rul&éinder the interim final rule, funds may be used for
payroll and covered benefifs for public safety, public health, health care, human services, and
similar employee&$? of a recipient governmerfor the portion of theempjoe e 6s t i me t hat
spent responding to COVHDI. For administrative convenience, the recipient may consider
public health and safegmployees to be entirely devoted to responding to CGMPand
therefore their full payroll and covered benefits eligiolée covered, if the employee, or his or
her operating unit or division, 1% méapngthatar i | vy
more than half of the employee, unit, -1®&r di vi
Recipients may conder other presumptions for assessing the extent to which an employee,
division, or operating unit is responding to COVID. Recipients must periodically reassess
their determination and maintain records to support their assessment, such as payrall records
attestations from supervisors or staff, or regular work product or correspondence; recipients need
not track staff hours. The interim final rule also posed a questidrow long recipients should

be able to use funds for staff responding to COXtflDandwhat other measures or presumptions

l'n general, if an employeeb6s wages and salaries are a
empl oyeedbs covered benefits as an eligible ugse of SLFR]I
include costs of all types of leave (vacation, faméiated, sick, military, bereavement, sabbatical, jury duty),

employee insurance (health, life, dental, vision), retirement (pensions, 401(k)), unemployment benefit plans (federal

and state), workersompensation insurance, and Federal Insurance Contributions Act (FICA) taxes (which includes

Social Security and Medicare taxes). As described further in the section Deposits into Pension Funds in Restrictions

on Use, that limitation on use does not afplpension contributions that are part of regular payroll contributions

for employees whose wages and salaries are an eligible use of SLFRF funds.

242 Note that the interim final rule adapted prior guidance issued for CRF that described these four ategorie

employees; however, when listing the specific occupations or types of employees in each of these categories, the

gui dance coll apses health care and public health into
described around plib health employees also covers health care employees.
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might Treasury consider to assess the extent to which public sector staff are engaged in COVID
19 response in an easily administrable manner.

Treasury also provided further guidance on the types of employees covéhesl by
category of eligible use, specifically: APubl
(including state police officers), sheriffs and deputy sheriffs, firefighters, emergency medical
responders, correctional and detention officers, and thbsealirectly support such employees
such as dispatchers and supervisory personnel. Public health emfffoyeetd include
employees involved in providing medical and other health services to patients and supervisory
personnel, including medical staff agsed to schools, prisons, and other such institutions, and
other support services essential for patient care (e.g., laboratory technicians, medical examiner,
or morgue staff) as well as employees of public health departments directly engaged in matters
related to public health and related supervisory personnel. Human services staff include
employees providing or administering social services; public benefits; child welfare services; and
child, elder, or family care, as well as othe

Public CommentMeasuring Time Spent on COVUI® Responseélreasury received
public comments on several components of this eligible use category. Many commenters argued
that it poses an administrative burden to identify the extent to which staff arediegptm
COVID-19 and to maintain records to support that assessment. Largely citing administrative
burden in assessing eligibility, several commenters recommended revisions to the administrative
convenience that the full payroll and covered benefits fbliphealth and safety staff
Aprimarily dedi cat e-d®may e paidevithpSoRRE fundg Some COVI D

commenters recommended presuming that all public health and safety staff are primarily

243 Note that this category encompasses both public health and health care employees; both are treated as public
health employees for the purposes of this eligible use category.
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dedicated to COVIEL9 response, while others proposed fhablic health and safety workers
who primarily serve QCTs or lovand moderaténcome areas be presumed to be primarily
dedicated to COVIEL9 response, given the disproportionate impacts of the pandemic in those
communitiesSimilarly, Tribal communitiesecommended that their public health staff be
presumed eligible due to the disproportionate impact of the pandemic on their communities.
Some commenters proposed that they be able to use the administrative convenience for staff
outside of publihealth and safety that are responding to COYf)i.e., to be able to pay the
full payroll and covered benefi t-Bresppnse)any st a
Treasury Responsén the final rule, Treasury is maintaining the approach in ttegim
final rule, including elaborations issued in further guidance, but providing additional clarification
on its application, including methods to apply the approach to minimize administrative burden.
Treasury notes that recipients may assess the aateutitich staff are dedicated to responding to
COVID-19 through a variety of means, including establishing presumptions or assessing public
health and safety staff at the division or operating unit level. For example, a recipient could
considertheamounfo t i me spent by employees in its publ
division in responding to COVI9 and, if a majority of its employees are dedicated to
responding to COVIEL9, determine that the entire division is primarily dedicated to responding
to COVID-19. Treasury also clarifies that recipients may use reasonable estimates to establish
administrable presumptions; for example, a recipient could estimate, based on discussions with
staff, the general share of time that employees in a specéioraype of position spend on
COVID-19 related tasks and apply that share of time to all employees in that position.
Recipients are generally required to be able to support uses of SLFRF funds as eligible,

including, in this instance, maintenance of relsato support an assessmeratpublic health
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and safety staffireprimarily dedicated to responding to COVII. As noted above, recipients

may use reasonable estimates to implement this provision. Recipients should maintain records on
how they develogkthese estimates and need not track staff hours. Treasury notes that records
retained can include payroll records (e.g., the number and type of staff in various positions),
attestations from supervisors or staff (e.g.,-aestation of share of timeet on COVID19),

or regular work product or correspondence (e.g., calendarajle€orrespondence, documents,

and other electronic records). Treasury anticipates that these types of records are generally
retained in many government settings; recipientaikl also consult the Award Terms and

Conditions for SLFRF funds for requirements on length of record retention. For example, a
recipient could establish a reasonable presumption about the share of time that an employee,
division, or operating unitis rpendingtoCOVIB1 9 and si mply retain tho:
electronic records as a record to support their assessment.

Public CommentPublic Health and Safety Staff Primarily Dedicated to CO\XID
ResponseSome commenters recommended expanding the adratiistconvenience for public
health and safety staff primarily dedicated to COMI®response to further types of staff, to all
public health and safety staff, or to public health and safety staff senvdegservedreas.

Treasury Respons@&he interim final rule recognized that COAI® response continues
to require substantial staff resources and provides an administrative convenience to make it
relatively simpler to identify the eligibility of the types of workérpublic health and safety
workersi generally most involved in COVH29 response. At the same time, many public health
and safety workers perform roles unrelated to COY®) coverage of all roles would be

overbroad compared to the workers responding to CEGMIIh actuality. For this reason, the

(0]
(@))
(0)]

final rul e maintains the interim final r ul

175



public health and safety staff primarily dedicated to responding to CQ9IFinally, to the
extent that a greater proport of public health and safety staff time is needed to respond to
COVID-19 in disproportionately impacted communi't
recognizes this increased need.
Public CommentEligible Types of COVIEL9 ResponseéSsome public coomenters also
sought further clarification d® hewptom sied &n tFio
example, commenters requested clarification on delineating CQ9lsponse from general
public health response and defining COVIB response for plib safety employees.
Treasury Responsé&:r easury is clarifyi nipertalisavork Air es po
needed to respond to the public health or negative economic impacts of the pandemic, apart from
the typical pregpandemic job duties or workload ai amployee in a comparable role, if one
existed. For example, responding to COMIB for a public safety worker may entail working in
an emergency operations center to coordinate pandemated supply distribution, responding
to an increased volume of Btalls, or implementing COVIHL9 prevention and mitigation
protocols in a carceral setting.
Public CommentEligible EmployeesSome commenters requested clarification on the
types of eligible employees or expansion of eligible employees to includeadtitypes of
staff, including in behavioral health; administrative, management, or financial management
positions social services; morgue staff; and nonprofit staff supporting projects to undertake
eligible uses of funds under SLFRF.
Treasury Responsé&reasury provided further guidance on eligible types of employees
following the interim final rule, which expressly included social services and morgue staff, and

incorporates that guidance into the final rule. In addition, Treasury is clarifying tHat pedlth

176



Aempl oyees involved in providing medical and
personngd i ncl udes behavioral heal th services as
Treasury also is clarifying that this provision only addresses employees of the recipient
government responding to COWI®. For discussion of eligible expenses to administer SLFRF,
including eligible costs for subrecipients performing eligible activitie®ehalf of a recipient
government, see section Administrative Expenses in Program Administration Provisions.
Finally, Treasury is clarifying that indirect costs for administrative, management, and
financial management personnel to support public healthsafety staff responding to COVID
19 are not permissible under this provision, given the relatively greater challenge of
differentiating the marginal increase in staff time and workload due to pandemic response for
indirect versus direct costs.
Public CommentTime Period Finally, some commeats made recommendations on the
time period during which this eligible use should be available. Some commenters recommended
eligibility begin before March 3, 20mztdd, t he p
recipientsto begin to incur costs using SLFRF funds; for discussion of this topisgsen
Timelinefor Useof SLFRFFunds in Program Administration Provisions. As noted above,
Treasury also posed a question in the interim final rule askirgpfedong Treasury should
maintain the administrative convenience that SLFRF funds may be used for the full payroll and
covered benefits of public health and safety staff primarily dedicated to GO¥ Hesponse.
Several commenters recommended that Trgasaintain this approach throughout the program
or through December 31, 202ather commenters requested clarification on whether eligibility
for this use of funds was tied to the length of the state of emergency or whether a jurisdiction has

an active sti@ of emergency.
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Treasury Responsén the final rule, Treasury is clarifying that recipients will be
permitted to fund the full payroll and covered benefits of public health and safety staff primarily
dedicated to COVIEL9 response throughout the peridgerformance for the SLFRF program,
though recipients should periodically reassess their determination of primarily dedicated staff,

including as the public health emergency and response evolves.

Government Employment and Rehiring Public SeStaff

The interim final rule permitted use of funds for costs associated with rehiring state,
|l ocal, and Tribal government staff in order t
administer services. Specifically, recipients may pay for payrollered benefits, and other
costs associated with the recipient increasing the number of its employees upréo the
pandemic baseline, or tiember of employees that the recipient government employed on
January 27, 2020.

Public CommentMany commentersequested greater flexibility and additional
clarification on the pr ov ipandemit baseline angbering e ment s
process. Some commenters requested that the final rule allow for hiring above pghagemic
baseline given histic underinvestment in the public sector workforce. Commenters suggested a
number of adjustments to the ggandemic baseline, including adjusting based on population or
revenue growth, while some recommended allowing recipients to set their own higtgy le
Others requested clarification on the definition of the baseline and-theng process,
including whether the prpandemic baseline referred to budgeted or filled positions and whether
new hires had to fill the same roles as the previous himani&nters also asked whether

recipients need to show if the reduction in number of employees was due to the pandemic in
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order to qualify for funding and requested that workers dedicated to GO¥iBsponsde
exempted from the calculation of number of éogpes.

Many commenters also requested an expanded set of eligible uses beyond restoring their
workforce up to the prpandemic baseline. Commenters requested that funding be able to be
used to avoid layoffs, provide back pay, retain employees throughgagses and other
retention programs, or reimburse salaries and benefits already paid. Some commenters also
requested clarification as to whether recipients can fuinited positions through the period of
performance and on the definition of payroltddrenefits. Other commenters requested
preferential hiring for workers laid off, a strong commitment to equity, and a requirement that
funds would not be used to pay for contract or temporary replacement workers during a labor
dispute.

Treasury Respons@he final rule allows for an expanded set of eligible uses to restore
and support public sector employment. Eligible uses include hiring up tepapdemic
baseline that is adjusted for historic underinvestment in the public sector, providing additional
funds for employees who experienced pay cuts or were furloughed, avoiding layoffs, providing
worker retention incentives, and paying for ancillary administrative costs related to hiring.

Restoring prgpandemic employmenin response to comments and redamgy

underinvestment in public sector employment, the final rule expands the ability to use SLFRF
funds to restore prpandemic employmentreasury is also clarifying how, and the extent to
which, recipients may use SLFRF funds to rehire public employees
The final rule provides two options to restore-pesademic employment, depending on
recipientds needs. Under the first and si mpl e

staff for prepandemigositionsthat were unfilled or were eliminated due the pandemic without
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undergoing further analysis. Under the second option, the final rule provides recipients an option
to hire above the pypandemic baseline, by adjusting the-pesxdemic baseline fdvistorical

growth in public sector employment over time, as well as flexibility on roles for hire. Recipients
may choose between these options but cannot use both.

To pursue the first option, recipients may use SLFRF funds to hire employees for the
samepositionsthat existed on January 27, 2020 but that were unfilled or eliminated as of March
3, 2021, without undergoing further analysis. For these employees, recipients may use SLFRF
funds for payroll and covered benefit costs that are obligated by December 3ang024
expended by December 31, 2026, consistent wit
CFR Part 200 Subpart E. This option provides administrative simplicity for recipients that would
simply like to restore prpandemigositionsand would not ke to hire above the pggandemic
baseline.

To pursue the second option, recipients should undergo the analysis provided below. In
short, this option allows recipients to pay for payroll and covered benefits associated with the
recipient increasing its number lofidgetedull-time equivalent employs ETES up to 7.5
percent above its pgandemic employment baseline, which adjusts for the continued
underinvestment in state and local governments since the Great Recgsgtmand local
government employment as a share of population in 2019 reineansiderably below its share
prior to the Great Recession in 2007, which presented major risks to recipients mounting a
response to the COVHDL9 public health emergency. Thdjustment factoof 7.5 percent results
from estimating how much larger 201@tst and local government employment would have
needed to be for the share of state and local government employment to population in 2019 to

have been back at its 2007 level and is intended to correct for this gap.
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Recipients should complete thieps desthed below. Recipients may choose whether to
conduct this analysis on a governmaidle basis or for an individual department, agency, or
authority.

1 Step Oneldentify ther e ¢ i pbudgaied BTE levadn January 27, 2020 his includes
all budgeted positiondilled and unfilled. This is called thgre-pandemic baseline.

1 Step TwoMultiply the pre-pandemic baselinby 1.075 (that is, 1 adjustment factqr
This is called thedjusted prepandemic baseline.

1 Step Threeldentify the recipiend s b u d g e t endMafehr3E2021 ewhiehlis the
beginning of theeriod of performanctr SLFRF funds. Recipients may, but are not
required to, excludETEsdedicated to responding to the COVID public health
emergency* This is called thectualnumber ofFTEs

1 Step Four:Subtract thectual number oFTEsfrom theadjusted prepandemic baseline
to calculate the number BfTEsthat can bérired andcovered by SLFRF funds.

Recipients may use SLFRF funds to cover payroll and covered benefit costs obligated by
December 31, 2024, and expended by December 31, @026the number oF TEscalculated
in Step Four, consistent with theart208ubpant m Gui
E. Recipients may only use SLFRF funds for additional FTEs hired over the March 3, 2021 level

of budgeted FTEE.e., theactual number of FTEsnote again that recipients may choose

2% Recipients may determie t hat a portion of an FTEO6s tl9publici s dedi ce
health emergency. Further, for administrative convenience, the recipient may consider public health and safety FTEs

to be entirely devoted to mitigating or respondingi® €OVID-19 public health emergency if the FTE, or his or

her operating unit of division, is primarily dedicated to responding to the C&¥Ipublic health emergency.

Recipients may also consider other presumptions for assessing the extent to which @imisidg, or operating

unit is engaged in activities that respond to the CO¥&public health emergency, provided that the recipient

reassesses periodically and maintains records to support its assessment, such as payroll records, attestations from
supervisors or staff, or regular work product or correspondence demonstrating work on the-C@kdEponse.
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whether to conduct the analysis of FTEs that can beed\s®/ SLFRF funds on a government
wide basis or for an individual department, agency, or authority.

TheseFTEsmust have begun their employment on or after March 3, 2021, which is the
beginning of theeriod of performancd-or administrative convenienaecipients do not need
to demonstrate that the reduction in numbefBEswas due to the COVIL19 pandemic, as
Treasury assumes the vast majority of employment reductions during this time were due to
pandemic fiscal pressures on state and local budget#pients do not need to hire for the same
roles that existed prgandemic.

For illustration, consider a hypothetical recipient wiif00 budgeted FTEs January
27, 2020950 filled FTE positions and Sinhfilled FTE positions T h e r mespandement 6 s
baselineis 1000 FTEs; itadjusted prepandemic baselines 1000 * 1.075 = 1075 FTEs. Now,
assume that on March 3, 2021, the recipient hado@d@eted-TEs in total795 filled FTE
positions and 5 unfilled FTE positionsyith 50 FTEs primarily dedicated to responding to the
COVID-19 public health emergency. The recipient would have the option of using either 800
FTEs or 750 FTEs as itetual number oF TEsfor the calculation; assuming it chooses the
lower number, it wouldbe able to fund up to 325 FTEs with SLFRF funds (that is, 107/&D =
325 FTESs). Specifically, the recipient would be able to use SLFRF to fund payroll and covered
benefits forup to325 FTEs that begin their employment on or after March 3, 2021, fts cos
obligated by December 31, 2024, and expended by December 31, 2026, consistent with the
Uni form Gui dan c,adlag a SL5-RF funds iare usedddr additional FTEs hired
over the r eci p{whichisd@ssMaré¢hc3020Zhudgeted-TEEVeeel).

In hiring new employees, the final rule encourages recipients to ensure a diverse

workforce. The final rule also prohibits recipients from using funds to temporarily fill positions
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during a labor dispute, as this would not constitute responding to thie pehlth or negative

economic impacts of the pandemic. Further, recipients must ensure that its hiring practices do not
violate conflictof-interest policieg* Total compensation for a hired employee that is

substantially in excess of typical compengafiar employees of their experience and tenure
within the recipientés government, without a
potential conflictof-interest in fact or appearance.

Providing additional funding for employees who experienced payand furloughdn

recognition of the economic hardship caused by pay cuts and furloughs, additional funds may be
provided to employees who experienced pay cuts or were furloughed since the onset of the
pandemic on January 27, 2020. Recipients must leetalsiubstantiate that the pay cut or
furlough was substantially due to the public health emergency or its negative economic impacts
(e.g., fiscal pressures on state and local budgets) and should document their assessment. As a
reminder, this additional fding must be reasonably proportional to the negative economic
impact of the pay cut or furlough on the employee, which would include taking into account
unemployment insurance (Ul) benefits that a furloughed employee may have received during the
furloughed period. Treasury presumes that additional funds beyond the difference in pay had the
employee not received a pay cut or been furloughed would not be reasonably proportional.
Recipients may also provide premium pay to certain employees, as detailedifurth

section Premium Pay.

245 As part of accepting the Award Terms and Conditions for SLFRF, each recipient agreed to maintain atonflict
interest policy consistent with 2 C.F.R. § 200.318(c)112 that is applicable to all activities funded with the SLFRF
award. Pursuant to this poyi, decisions concerning SLFRF must be free of undisclosed personal or organizational
conflicts of interest, both in fact and in appearance. A recipient may not use control over SLFRF for their own
private gain. Furthermore, no employee, officer, or agemt participate in the selection, award, or administration

of a contract supported by a federal award if he or she has a real or apparent conflict of interest.
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Avoiding layoffs Funds may be used to maintain current compensation levels, with

adjustments for inflation, in order to prevent layoffs that would otherwise be necessary.
Recipients must be able to substantiate that layoffs hkefg in the absence of SLFRF funds

and would be substantially due to the public health emergency or its negative economic impacts
(e.g., fiscal pressures on state and local budgets) and should document their assessment.

Retaining workersFunds may besed to provide worker retention incentives, which are

designed to persuade employees to remain with the employer as compared to other employment
options. Recipients must be able to substantiate that the employees were likely to leave
employment in the absee of the retention incentive and should document their assessment. For
example, a recipient may determine that a retention bonus is necessary based on the presence of
an alternativemploymenbffer for an employee.

All worker retention incentives mube narrowly tailored to need and should not exceed
incentives traditionally offered by the recipient or compensation that alternative employers may
offer to compete for the employees. Further, because retention incentives are intended to provide
additionali ncenti ve to remain with the employer, th
regular rate of wages and other remuneration and may not be used to reduce or substitute for an
empl oyeebs nor mal earnings. Trvesdhatare lipsstiani23 pr e
percent of the rate of base pay for an individual employee or 10 percent for a group or category
of employees are reasonably proportional to the need to retain employees, as long as the other
requirements are met.

Ancillary adminstrative costsFunds may be used to pay for ancillary administrative

costs associated with administerfBgFRF~fundedhiring and retention prograndaetailed above

including costs to publish job postings, review applications, and onboard and train new hires. For
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additional information on administrative expenses, see section Administrative Expenses in

Program Administration Provisions.

Effective Service Delivery.diinistrative Expenses

The interim final ruleprovidedt hat f unds coul d be used for:
efficacy of public health or economic relief programs: Administrative costs associated with the
reci pi e n-19psblic@&Nihleergency assistamprograms, including services
responding to the COVH29 public health emergency or its negative economic impacts, that are
not f eder &lthe final fule, Tréasudy. istclarifying that there are several categories of
eligible administrative expeses.

First, recipients may use funtte administrative costw improve the efficacy of public
healthor economiaelief programs through tools like program evaluation, data analysis, and
targeted consumer outreach (see section Effective Service DeRregram Evaluation, Data,
and Outreach).

Second, recipients may use funds for administrative costs associated with programs to
respond to the public health emergency and its negative economic impacts, including programs
that arenot funded by SLFRF arot federally funded. In other words, Treasury recognizes that
responding to the public health and economic impacts of the pandemic requires many programs
and activities, some of which are not funded by SLFRF. Executing these programs effectively is
a compnent of responding to the public health and negative economic impacts of the pandemic.

Finally, recipients may use funds for direct and indirect administrative costs for

administering the SLFRF program and projects funded by the SLFRF program. See section
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Administrative Expenses in Program Administration Provisions for details on this eligible use

category.

Effective Service Delivery: Program Evaluation, Data, and Outreach

The Supplementary Informatioof the interim final rule provided that state, local and
Tribal governments may use SLFRF funds to improve the design and execution of programs
responding to the COVH29 pandemic and to improve the efficacy of programs addressing
negative economic impactThe interim final rule included highvel guidance about how
SLFRF funds could be used in this eligible use category, including the use of targeted consumer
outreach, improvements to data or technology infrastructure, impact evaluations, and data
analysis.

Since the publication of the interim final rule, Treasury has also released supplementary
information on data analysis, evidence building, and program evaluation in the Compliance and
Reporting Guidance.

Public CommentTreasury received positive conemts about the opportunity to invest in
data and technology upgrades with SLFRF funds. For example, one commenter noted that
investing in technology for better connectivity, coupled with software and hardware upgrades,
will allow the workforce to be morerpductive. Treasury also received comments seeking
clarification on using funds for investments in data and technology, including whether upgrading
government websites to improve community outreach and investing in technologies that support
social distancig were eligible uses.

Treasury Respons&@overnments with high capacity to use data and evidence to

administer programs are more likely to be responsive to the needs of their community, more
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transparent about their community impact, and more resili@rhrgencies such as the
pandemic and its economic impatt&Treasury recognizes that collecting highality data and
developing communitgriven, evidencdased programs requires resources to hire and build the
capacity of staff, adopt new processes sygtems, and use new technology and tools in order to
effectively develop, execute, and evaluate programs. As such, Treasury is clarifying that
recipients may use SLFRF funds toward the following-exmaustive list of uses to address the
data, evidenceggnd program administration needs of recipients. Additional information may be
provided in the Compliance and Reporting Guidance.

1 Program evaluation and evidence resoutoesipport building and using evidence to

improve outcomes, including developmentefirning Agend#4’ to support strategic
evidence building, selection of eviderAgased interventions, and program evaluations
including impact evaluations (randomized control trials and epizerimental designs)

as well as rapitycleevaluationsprocessor implementatiorevaluaions outcome
evaluationsandcostbenefit analyses. Recipients are encouraged to undertake rigorous
program evaluations when practicable, assess the impact of their programs by beneficiary
demographics (including race, ethnicity, gender, income, and other relevant factors), and
enga@ with community stakeholders (including intended beneficiaries) when developing
Learning Agendas and designing evaluations to ensure that programmatic, cultural,

linguistic, and historical nuances are accurately and respectfully addressed.

246 Results for America, Invest in What Works State Standard of Excellence (August 2020),
https://2020state.results4america.org/2020_Sttaedarebf-Excellence.pdf.

247 _earning Agendas are systematic plans to identify, prioritize, answer important quabtiomprograms and
policies using analytic techniques that are appropriate to the type of question asked. For more information on
learning agendas, please see OMB Memorandut®3, available at: https://www.whitehouse.goviwp
content/uploads/2019/07A#9-23.pdf and and OMB Memorandum-B1-27, available at:
https://www.whitehouse.gov/wpontent/uploads/2021/06AA1-27 .pdf.
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Recipients aralso encouraged to use relevant evidence Clearinghtisesong
other sources, to assess the level of evidence for their interventions and identify evidence
based models that could be applied in their jurisdiction (meaning models with strong or
moderate @dence; see Compliane&d Reportingsuidance for details on these terms).

1 Data analysis resourcesgather, assess, and use data for effective polaking and

reakttime tracking of program performance to support effective implementation of
SLFRFRfunded programs and programs that respond to the public health emergency and
its negative economic impacts, or which households, small businesses, or impacted
industries are accessing during the pandemic that are funded by other sources. These
resources incluglbut are not limited to data gathering, data cleaning, data analysis, data
infrastructure, data management, data sharing, data transparency, performance
management, outcoméssed budgeting, outcombased procurement, and other data
needs. Treasury enc@ges the disaggregation of data to identify disparate program
impacts and the use of crgssisdictional data sharing to better measure and implement
government programs.

1 Technology infrastructureesources to improve access to and the-eisperience of

government information technology systems, including upgrades to hardware and

software as well as improvements to pulilicingwebsites or t@lata management

248 Evidence Clearinghouses are databases of research in particular program areas. Frequently these Clearinghouses
identify evidencebasa& programs, the strength of the evidence for those programs, and provide contextual or
supporting information in easy to understand formats. Many federal departments have developed rigorous and

helpful Clearinghouses that cover a wide range of uses entathénahis final rule as well as other programs that

may be responsive to public health or negative economic impacts of the pandemic. For more information on
Clearinghouses, please see the Compliance and Reporting Guidance: U.S. Department of the Reegsant

Compliance and Reporting Responsibilities, as of November 5, 2021; https://home.treasury.gev/policy
issues/coronavirus/assistarfoe-statelocalandtribal-governments/statandlocalfiscatrecoveryfunds/recipient
complianceandreportingresponsibilities.
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systemsto increase public access and improve public delivery of government programs

and servies(including in the judicial, legislative, or executive braegh

Community outreach and engagemesources to support the gathering and sharing of

information in ways that improve equity and effective implementation of SHeRéed
programs and programs that respond to the public health emergency and its negative
economic impacts, or which househglgmall businesses, or impacted industries are
accessing during the pandemic that are funded by other sources. These methods include
but are not limited to community meetings, online surveys, focus groups, faantared
design activities, behavioral scentechniques, and other community engagement tools.

Capacity buildingesources to support using data and evidence in designing, executing,

and evaluating programs, including hiring public sector staff, contraatademics,
consultantsand othersvith expertise in evaluation, data, technology, and community
engagement as well as technical assistance support for public sector staff, staff of
subrecipients, and community partners to support effective implementation of SLFRF
funded programs and progranhsit respond to the public health emergency and its
negative economic impacts, or which households, small businesses, or impacted

industries are accessing during the pandemic that are funded by other sources.

Administrative Needs Caused or ExacerbatethkyPandemic

As described in guidance and the interim final rule, SLFRF funds may be used to address

administrative needs of recipient governments that were caused or exacerbated by the pandemic.

Guidance following the interim final rule included severarmaples of this, for example, uses of

funds to address backlogs resulting from pandewiated shutdowns (e.g., backlogs in court
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systems¥*® This also includes using funds for increased repair or maintenance needs to respond
to significantly greater use of public facilities during the pandemic (e.g., increased use of parks
resulting in damage or increased need for maintenance). Some comragptessed support for

the ability to use funds for these purposes. Treasury is maintaining these enumerated eligible
uses in the final rule and clarifying that capital expenditures such as technology infrastructure to
adapt government operations to thagemic (e.g., videagonferencing software, improvements

to case management systems or data sharing resqouecks)le government backlogs, or meet

increased maintenance needs are eligible.

b. CAPITAL EXPENDITURES

The interim final rule expressly permitted use of funds for a limited number of capital
expenditures that mostly pertained to COVID prevention and mitigation. These included
capital investments in public facilities to meet pandemic operational neetisasphysical
plant improvements to public hospitals and health clinics; adaptations to public buildings to
implement COVID19 mitigation tactics; ventilation improvements in congregate settings, health
care settings, or other key locations; assistansentil businesses and nonprofits and aid to
impacted industries to implement COVI® prevention or mitigation tactics, such as physical
plant changes to enable social distancing. For disproportionately impacted populations and
communities, the interim fad rule also expressly permitted development of affordable housing

to increase the supply of affordable and higfality living units.

2499 See FAQ 2.1%Coronavirus State and Local Fiscal Recovery Funds, Frequently Asked Questions, as of July 19,
2021; https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf. In the case of courts specifically, this includes
Ai mpl e me nd-19sajety B€xSures to facilitate court operations, hiring additional court staff or attorneys to

increase speed of case resolution, and other expenses
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Public CommentMany commenters supported the inter

capital expenditures in facilities to etgpandemic operational needs but requestedtbénal
rule explicitly allow for a broader range of capital expenditures. Commenters expressed an
interest ininvesting in equipment, real property, and facilities that they argued will yield lasting
benefits beyond the SLFRferiod of performanceSome commenters stated that the approach in
the interim final rule limited the vast majority of capital expendittmegovernments that
experienced revenue loss under Sections 602(c)(1)(C) and 603(c)(1)(C) and that this approach
may prevent some governments from fully meeting the needs of their residents. A few
commenters argued that Treasury should limit use of funadspital expenditures not related to
addressing a direct pandemic harm, such as general economic development or workforce
development, and some expressed support for generally limiting capital expenditures to those
that address the needs of kawcome communities and communities of color.

Many commenters requested that capital expenditures related to direct O\MIblic
health response be included as enumerated eligible uses. The requested types of expenditures
include improvements and construction ofpitals and health clinics (including behavioral
health clinics), as well as other heatdlated infrastructure improvements, such as
improvements to medical equipment or public health information technology. These commenters
stated that investments iedlth and public health systems are vital to ensuring critical
infrastructure necessaty respond to continued impacts@DVID-19 or to address disparities
in health, due to lack of access to health care, that contributed to disproportionate impacts of
COVID-19 on some communities. Further, some commenters requested that construction or

improvements of emergency management and public safety facilities be deemed eligible, citing
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that some of these sites serve as remote vaccination séesotinerwise aucial to the pandemic
public health response.

Commenters also requested use of funds for capital expenditures that support community
needs apart from health care, such as new construction or improvements to schools, affordable
housing (beyond presumed digportionately impacted communities), childcare facilities, and
community centers; some suggested that all types of projects permissible under the Community
Development Block Grant Program should be eligible both for policy and administrability
reasons. Fther, some commenters also asked for clarification as to whether parks and
recreational facilities are eligible if built in certain disproportionately impacted areas, as well as
public transportation infrastructure.

Finally, some commenters also requdsise of funds for capital expenditures in
government administration buildings, such as public courthouses, as well as technology
infrastructure that would allow for remote delivery of public benefits. Others also asked about
whether funds could be usedramovate vacant business district buildings or commercial spaces
to spur economic recovery.

Treasury Respons€apital expenditures, in certain cases, lmamppropriateesponss
to the public health and economic impacts of the pandemic, in additioog@ms and services.

Like other eligible uses of SLFRF funds in this category, capital expenditures should be a related
and reasonably proportional response to a public health or negative economic impact of the
pandemic. The final rule clarifies and exgarhow SLFRF funds may be used for certain capital
expenditures, including criteria and documentation requirements specified in this,section

applicable
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Treasury provides presumptions and guidelines for capital expenditures that are
enumerated earlién sections Public Health, Negative Economic Impacts, and General
Provisions: Other under the Public Health and Negative Economic Impact eligible use category
(Aenumerated projectso), along with capital e
In addition tosatisfying the twopart frameworkn Standards: Designating a Public Health
Impact and Standards: Designating a Negative Economic Irfggadentifying and designing a
response to a pandemic harm, Treasury will require projects with totdtexpcapital
expenditure costsf $1 million or greateto undergo additional analysis to justify their capital
expenditurelncreased reporting requirementdl be requiredfor projects that are larger in sjze
as well as projects that amet enumerattas eligible by Treasuyyvith certain exceptions for
Tribal governments discussed bel@®wmaller projects with total expected capital expenditures
below $1 million will not be required to undergo additional analysis to justify their capital
expenditureas suctprojects will be presumed to be reasonably proportional, provided that they
are responding to a harm caused or exacerbated by the public health emergency. These standards
and documentation requirements are designed to minimize administrative hitiealso
ensuring that projects are r easonkadedapprgachopor t
to overall program management and monitoring.

This section provides (1) an overview of general standards governing capital
expenditures; (2) presystions on capital expenditures, which help guide recipients in
determining whether the expenditure meets the standards and the associated documentation

requirements; and (3) additional standards and requirementadigiapply.
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Overview of General Standards

In considering whether a capital expenditure would be eligible undeutiie health
and negative economic impaetggible use category, recipients must satisfy the requirements for
all uses under theublic health and rgative economic impactdigible use category, including
identifying animpact or harm and designing a response that addresses or responds to the
identified impact or harmResponses must be reasonably designed to benefit the individual or
class that exp@nced the impact or harm andist berelated and reasonably proportional to the
extent and type of impact or harRecipients should consult further details on this standard
provided in the sections Standards: Designating a Public Health Impact and@&anda
Designating a Negative Economic Impact un@eneral Provisions: Structure and Standards

In addition to the framework describabove for projectswith total expected capital
expenditure®f $1 million or greaterrecipients must complete antket the substantive
requirements of a Written Justification for their capital expendigxeept for Tribal
governments as discussed beldwis Written Justification helps clarify the application of this
interpretive framework to capitakpenditureswhile recognizing that the needs of communities
differ. In particular, this justification reflects the fact that the treuired for a large
constructiorprojectmay make capital expenditures less responsive to pandelaied needs
relative to other typs of responses. In addition, as discussed in section Timeline for Use of
SLFRFFunds of this Supplementmformation, SLFRF funds must be obligated by December
31, 2024 and expended by December 31, 202a6ital expendituresiay involve long lead
times,and theWritten Justification may support recipients in analyzing propassaital
expenditure$o confirm that they conform to the obligation and expenditure timing requirements

Further, such large projects may be less likely to be reasonably proportional to the harm
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identified. For example, construction of a new, larger public facility for thegse of increasing
the ability to socially distance generally would not be considered a reasonably proportional
responseomparedo other less timeand resourcéntensive optionshatmay be availabland
would beequally or more effectiveOther solutons, such as improvements in ventilation, could
be made more quickly and are typically more cost effective than construction of a new, larger
facility. The needs of communities differ, and recipients are responsible for identifying uses of
SLFRF funds thabest respond to these needs. The Written Justification recognizes this while
also establishing consistent documentation and reporting to support monitoring and compliance
with the ARPA and final rule. Finally, th&/ritten Justificatioralso reflects thesict that
infrastructure projects are generally not within scope of this eligible use category. See section
Uses Outside the Scope of this Category in General Provisions: Other.

As noted above, Tribal governments are not required to complete the Written
Justification for projects with total capital expenditures of $1 million or gre@téral
governments generally have limited administrative capacity due to their small size and
corresponding limited ability to supplement staffing for stienn programsin addition, Tribal
governments are already subject to unique considerations that require additional administrative
processes and administrative burden for Tribal government decision making, including capital
expendituresTribal governments generalfresubject toajurisdictionally complex setof rules
and regulationg the case of improvementslamdfor which thetitle is held in trust by the
United States for @ribe (Tribal TrustLand$.?*° This includes theequirement in certain
circumstances to sedle input or approval ane or mordederal agencies such the Department

of theInterior, which holds fee titlof Tribal TrustLands.

205ee 25 U.S.C. 5108.
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As a result of their limited administrative capacity and unique and complex rules and
regulationsapplicable to Tribal governments operating on Tribal Trust Lands, Tribal
governments would experience significant and redundant administrative burden by also being
required to complete a Written Justification for applicable capital expenditMbele Tribal
governments are not required to complete the Written Justification for applicable capital
expenditures, the associated substantive requirements continue to apply, including the
requirement that a capital expenditure must be reasonably designed tbthenedélividual or
class that experienced the identified impact or harm and must be related and reasonably
proportional to the extent and type of impact or harm. Note that, as a general matter, Treasury
may also request further information on SLFRF exiteines and projects, including capital
expenditures, as part of the regular SLFRF reporting and compliance process, including to assess
their eligibility under the final rule.

The Written Justification should (1) describe the harm or need to be add(@}sed;
explain why a capital expenditureappropriate¢o address the harm or need; and (3) compare
the proposed capital expenditure against alternative capital expenditures that could Benmade.
information required for the Written Justificatiogflectsthe frameworlapplicable to all uses
under thepublic health and negative economic impagigible use categoryroviding
justification for the reasonable design, relatedness, and reaspnaidetionality of the capital
expenditure in response to the harm or impact identified

1. Description of harm or need to be addresgRdcipients should provide a description of
the specific harm or need to be addressed, and why the harm was exacertatiedar

by the public health emergency. When appropriate, recipients may provide quantitative
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informationon the extent and type of the harm, such as the number of individuals or
entities affected.

. Explanation of why a capital expenditureaigpropriate Recipients should provide an
independent assessment demonstrating why a capital expendé@ppeapriateo

address the specified harm or need. Fhsuldinclude an explanation of why existing
capital equipment, property, or facilities would be inadeéguo addressing the harm or
need and why policy changes or additional funding to pertinent programs or services
would be insufficient without the corresponding capital expenditures. Recipients are not
required to demonstrate that the harm or need waalidémediable but for the

additional capital expenditure; rather, they may show that other interventions would be
inefficient, costly, or otherwise not reasonably designed to remedy the harm without
additional capital expenditure.

. Comparison of the proped capital expenditure against alternative capital expenditures:
Recipients should provide an objective comparison of the proposed capital expenditure
against at least two alternative capital expenditures and demonstrate why their proposed
capital expenditre is superior to alternative capital expenditures that could be made.
Specifically, recipients should assess the proposed capital expenditure against at least two
alternative types or sizes of capital expenditures that are potentially effective and
reasmably feasible. Where relevant, recipients should compare the proposal against the
alternative of improving existing capital assets already owned or leasing other capital
assets. Recipients should use quantitative data when available, although they are

enouraged to supplement with qualitative information and narrative description.
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Recipients that complete analyses with minimal or no quantitatieesdatld provide an
explanation for doing so.
In determining whether their proposed capital expenditurepisrgar to alternative
capital expendituresecipients should consider the following factors against each
selected alternative.
a. A comparison of the effectiveness of the capital expenditures in addressing the
harm identified Recipients should generally ider the effectiveness of the
capital expenditures in addressing the harm over the useful life of the capital asset
and may consider metrics suchtiasnumber of impacted or disproportionately
impacted individuals or entities served, when such indivedaakntities are
estimatedo be served, the relative time horizons of the project, and consideration
of any uncertainties or risks involved with the capital expenditure.
b. A comparison of the expected total cost of the capital expendiReegpients
shauld consider the expected total cost of the capital expenditure required to
construct, purchase, install, or improve the capital assets intended to address the
public health or negative economic impact of the public health emergency.
Recipients should inate predevelopment costs in their calculation and may
choose to include information on ongoing operational costs, although this
information is not required.
Recipients should balance the effectiveness and costs of the proposed capital
expenditure againsiiternatives and demonstrate that their proposed capital expenditure

is superior. Further, recipients should choose the mosttfestive option unless it
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substantively reduces the effectiveness of the capital investment in addressing the harm

identified

As an example, a recipient considering building a new diagnostic testing laboratory to
enhance COVIBL9 testing capacity may consider whether existing laboratories sufficiently meet
demand for COVIBL9 testing, considering the demand for test resultedawith their
turnaround time) as well as the impact of current testing availability on the spread of QOQVID
Recipients may also consider other public health impacts of the level of diagnostic testing
capacity, for example if insufficient capacity fdecreased testing for other health conditions.
The recipient may consider alternatives such as expanding existing laboratories or building a
laboratory of a different size. In comparing the effectiveness of the capital expenditures,
examples of factors &t the recipient may consider include when the facilities will become
operational and for how long; the daily throughput of COM®tests; and the effect on
minimizing delays in test results on the populations that such tests will serve. In compagng cost
the recipient may compare the total expected cost of the new laboratory (including costs of
acquisition of real property, construction of the laboratory, and purchase of any necessary
equipment needed to operationalize the lab), against the expededfamganding existing
laboratories (whether by replacing current equipment with higher throughout devices or
physically expanding space to accommodate additional capacity) or building a new laboratory of
a different size, including by leasing propeg. a reminder, recipients should only consider
alternatives that are potentially effective and reasonably feasible.

Because, in all cases, uses of SLFRF fundgspond to public health and negative
economic impacts of the pandemitist be related and @nably proportional to a harm caused

or exacerbated by the pandemic, some capital expenditures may not eligible. For example,
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constructing a new correctional facility would generally not be a proportional response to an
increase in the rate of certainmgs or overall crime as most correctional facilities have
historically accommodated fluctuations in occupaftéyn addition, construction of new
congregate facilitiesvhichwould generally be expecteditovolve expenditures greater than $1
million, would generally not be a proportional responsenttigate or prevent COVIEL9,

because such constructiorgesnerally expected to be more costly than alternative approaches or
capital expenditures that may be equaliynore effective in decreasing spread of the dis€ase.
These alternatives include personal protective equipment, ventilation improvements, utilizing
excess capacity in other facilities or wings, or temporary facility capacity expansions.

Large capitakxpenditures intended for general economic development or to aid the
travel, tourism, and hospitality industriesuch as convention centers and stadiurase, on
balance, generally not reasonably proportional to addressing the negative economicampacts
the pandemic, as the efficacy of a large capital expenditteeded for general economic

developmenin remedying pandemic harms may be very limited compared to it§°2ost.

»lgee,egi Economi cvePserosnp elentciar ceration and the Cri minal
Advisers (April 2016), pg. 343.

252 For instance, the CDC has published detailed recommendations for nursing homésrnoogre facilities, and
correctional and detention fatiéis, on infection prevention and control. Many of these recommendations are
relatively low cost, such as proper use of PPE. In addition, increasing vaccination rates among nursing home staff is
among the most important ways to decrease the spread a$¢iasel Centers for Disease Control and Prevention,
Interim Infection Prevention and Control Recommendations to Prevent $ARS Spread in Nursing Homes
(September 10, 2021), https://www.cdc.gov/coronavirus/2@/hcp/longterm-

care.html#anchor_16310353017.

253 For instance, researchers have found no consistent positive relationship between building sports facilities and
local economic development. As Siegfried and Zimbalist (2000, 103) write in a review of the literature,

Ai ndependent omicimpactofrstadiumseandacenas has uniformly found that there is no statistically
significant positive correlation between sports faci
Andrew Zimbalist, The Economics of Sports Facilitiesl & heir Communities, Journal of Economic Perspectives

14, no. 3 (Summer 2000): 984, https://www.aeaweb.org/articles?id=10.1257/jep.14.3.95.
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Presumptions on Capital Expenditures

For administrative convenienddgefinal rule provides presumptions on whether a
Written Justification is requiredand required to be submitted to Treasury through repdrting
based on the type and size of the capital expenditure, as detailed ineHeetaby.

As discussed above, Tribal governments are not required to complete the Written
Justification for applicable capital expenditures, but the associated substantive requirements
continue to apply, including the requirement that a capital expeaditust be reasonably
designed to benefit the individual or class that experienced the identified impact or harm and

must be related and reasonably proportional to the extent and type of impact or harm.

If a project and the use is enumerated by and the use is beyond those
has total Treasury as eligible, ther®* enumerated by Treasury as
expected eligible, ther?>®

capital
expenditures
of

Less thar$l

million

Greater than

orequal to $1

No Written Justification required No Written Justification required

Written Justification required but
recipients are not required to subm

million, but as part of regular reporting to
less than $10 P Tregasur b 9 Written Justification required and
million y recipients must submit as part of

Written Justification required and regular reporting to Treasy

recipients must submit as part of
regular reporting to Treasury

$10 million or
more

254\Whether or not a Written Justification is required, recipients should still determine that the respdatetliame
reasonably proportional to the public health emergency and its negative economic impacts. Treasury recognizes that
enumerated eligible uses are fArelatedd to the public
presumed to be reasomaproportional, except recipients pursuing projects with expected total capital expenditures
equal to or greater than $1 million should still independently determine that the expenditures are a reasonably
proportional response. Enumerated projects withl txpected capital expenditures under $1 million receive a safe
harbor and deemed to meet the related and reasonably proportional standard.

25Whether or not a Written Justification is required, recipients should still determine that the responseliamelat
reasonably proportional to the public health emergency and its negative economic impacts. Treasury presumes that
projects with total expected capital expenditures under $1 million are reasonably proportional in size to responding
to the public healt emergency and its negative economic impacts; however, recipients should determine that the
response otherwise meets the requirements of the standard, including that the response is related to the public health
emergency and its negative economic impacts.
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In selecting these thresholds, Treasury recognized that capital expenditures vary widely
in size and thereforeould benefit frontiered treatmentb implement eligibility standards while
minimizing administrative burden, especially for smaller projdé&is example, Treasury
selected $1 million as a threshold for whether a recipient needs to complete a Written
Justificationas well asa thresholdinder whichcapital expendituresould bepresumed
reasonably proportionalreasury estimates that $1 millimould encapsulate the costs of a
significant portion of equipment or small renovatiohisese types admaller projects are often a
necessarand reasonably proportiongért of a response to the public health emergency
therefore, the $1 million threshofufovides a simplified pathway to complete smaller projects
more likely to meet the eligibility standart the same timeTreasury selected $10 million as
thethreshold formore intensive reportingequirements, estimating thartojects larger than $10
million would likely constitute significant improvements or construction of-rardargesized
facilities. As discussedbove given their scale anldnger timeto completion, these types of
larger pojects may be less likely to be reasonably proportional respdrise$10 million
threshold also generally aligns with thresholdstimer parts of the SLFRF program, suclicais
enhancedeporting on labor practices

Expenditures from closely relatedtaities directed toward a common purpose are
considered part of the scopearfeproject These expenditures can include capital expenditures,
as well as expenditures on related programs, services, or other intervehfwoct includes
expenditureshat are interdependent (e.g., acquisition of land, construction of the school on the
land, and purchase of school equipment), or are of the same or similar type and would be utilized
for a common purpose (e.g., acquisition of a fleet of ambulances thiat beused for COVID

19 emergency response). Recipients must not segment a larger project into smaller projects in
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order to evade review. A recipient undertaking a set of identical or similar projects (e.g.,
development of a number of new affordable hogigiomplexes across the recipient jurisdiction)

may complete one Written Justification comprehensively addressing the entire set of projects.

Projects EnumeratagkEligible by Treasury

Underthe public health and negative economic impatitgble use categoryhefinal
rule provides a noexclusive list of eligible uses of fundirigr projectsthat respond to the
public health emergency or its negative economic impacts. Treasury has determined that these
enumerated projects are relatedhe public health emergency and its negative economic
impacts; however, recipienfsther than Tribal governmentshdertaking these projects with
total expected capital expendituds$l million or greatemust still complete and meet the
substantive guirements of a Written Justificati@s part of their demonstratidimat the project
is a related and reasonably proportional response to the harm identified.
1 Projects with total expectezhpital expendituresf under $1 million Treasury provides a
safe harbor for projectsith total expected capital expendituredeaxfs than $1 million
and will not require recipients to complete, submit, or meet the substantive requirements
of a Written Justification for the capital expenditureessence, recipients may pursue an
enumerated project with total expectapital expendituresf under $1 million without
having to undergo additional assessments to meet SLFRF requirements.
1 Projects with total expectazhpital expendituresf at leas $1 million but under $10
million: Recipients should complete a Written Justification for the capital expenditure
and make an independent assessment of whether their proposed capital expenditure meets

the substantive requirements of the Written JustiboaiRecipients will not be required
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to submit the Written Justification as part of regular reporting to Treasury but should
keep documentation for their records.

1 Projects with total expectezhpital expendituresf at least $10 millionSimilar to the
above, recipients should complete a Written Justification of the capital expenditure and
make an independent assessment of whether their proposed capital expenditure meets the
substantive requirements of the Written Justification. Further, recipients vaidideel to
submit the Written Justification as part of regular reporting to Treasury. Similar to other
parts of the SLFRF program, such as on reporting on labor practices, Treasury recognizes
that projects with expected totzdpital expendituresf at leas $10 millionmay be less
likely to meet eligibility requirementsnd therefore requires recipients to provide an

enhanced level of information to Treasury.

ProjectsBeyond Those Enumerated as Eligible by Treasury

As with all uses, recipients thahdertake capital expenditures beyond those enumerated
as eligible by Treasury must meet the 4part framework unde8tandards: Designating a Public
Health Impact and Standards: Designating a Negative Economic ImpacGertral
Provisions: Structure anStandardsincluding the requirement that responses are related and
reasonably proportional to the harm or impact identiffexdpart of that assessment, these
recipients may also be asked to complete a Written Justification. Recijo@@sthan Triba
governmentsare subject to the following presumptions for the Written Justification of the
capital expenditure, based on the total expecagpital expendituresf the project:

1 Projects with total expectazhpital expendituresf under $1 million Treasiry provides a

safe harbor for unenumerated projects with total expeatpiial expendituresf under

204



$1 million and will not require recipients to complete, submit, or meet the substantive
requirements of a Written Justification of the capital experalifdecipients should still
make a determination as to whether the capital expenditure is part of a response that is
related and reasonably proportional to the public health emergency or its negative
economic impacts.

1 Projects with total expectezhpital expendituresf $1 million or over Recipients should
complete a Written Justification of the capital expenditure and make an independent
assessment that their proposed capital expenditure mestsbftantive requirements of
the Written Justification. Further, recipients will be asked to submit the Written
Justification as part of regular reporting to Treasury.

Treasury employs a riskased approach to overall program management and monitoring,
which may result in heightened scrutiny on larger projects. Accordirggipients pursuing
projectswith larger capital expenditurstiould complete more detailed analyses for their

Written Justification, commensurate with the scale of the project.

Additiomal Provisions,Standardsand Definitions

StrongLabor Standards Construction

Treasury encourages recipients to carry out projects in ways that producgiiig
work, avert disruptive and costly delays, and promote efficiency. Treasury encourages recipients
to use strong labor standards, including project labor agreements (&ihspmmunity benefits
agreements that offer wages at or above the prevailing rate and include local hire provisions.
Treasury also recommends that recipients prioritize in their procurement decisions employers

who can demonstrate that their workforce tadegh safety and training standards (e.g.,
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professional certification, licensyr@nd/or robust ishouse training), that hire local workers

and/or workers from historicallynderserve@ommunities, and who directly employ their
workforce or have policieand practices in place to ensure contractors and subcontractors meet
high labor standards. Treasury further encourages recipients to prioritize employers (including
contractors and subcontractors) without recent violations of federal and state labor and
employment laws.

Treasury believes that such practices will promote effective and efficient delivery of
high-quality projects and support the economic recovery through strong employment
opportunities for workers. Such practices waétlucdikelihood of poential project challenges
like work stoppages or safety accidents, while ensuring a reliable supgdyled labor and
minimizing disruptions, such as those associated with labor disputes or workplace. ifijugies
will, in turn, promote ortime and orbudget delivery.

Furthermore, mong other requirements contained in 2 CFR 200, Appendix I, all
contracts made byracipient orsubrecipient in excess of $100,08ah respecto a capital
expenditurghat involve employment of mechanics or laborers must include a provision for
compliance with certain provisions of the Contract Work Hours and Safety Standard8 Act,
U.S.C. 3702 and 3704s supplemented by Department of Labor regulations (29 CFR)Part

Treasury will seek information from recipients on their workforce plans and practices
related tacapital expendituregndertaken undeghe public health and negative economic impacts
eligible use categoryith SLFRF fundsThis reporting will supportransparency and

competition by enhancing available information on the services being provided.
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Environmental Uniform Guidanceand Other Generally Applicable Requirements

Treasury cautions that, as is the case with all projects using SLFRF funds, all projects
must comply with applicable federal, state, and local law. In the casgpibél expenditures
particular, this includes environmental and permitting laws andatgus. Likewise, as with all
capital expenditure projects using the SLFRF funds, projects must be completed in a manner that
is technically sound, meaning that it must meet design and construction methods and use
materials that are approved, codified,aguized, fall under standard or acceptable levels of
practice, or otherwise are determined to be generally acceptable by the design and construction
industry.

Further, a with all other uses of funds under the SLFRF program, the Uniform Guidance
at 2 C.F.R200 applies to capital expenditures unless stated otherwise. Importantly, this includes
2 C.F.R. 200 Subpart D on pdstieral award requirements, including property standards
pertaining to insurance coverage, real property, and equipment; procuresmeards; sub

recipient monitoring and management; and record retention and .access

Definitions
Treasury adopts several definitions from the Uniform Guidance at 2 C.F.R. 200.1 under
this section, including for capital expenditures, capital assgtspment, and supplies.
Per the Uniform Guidanceé, h e tapitalmexpénditurésne ans fAexpenditur e:
acquire capital assets or expenditures to make additions, improvements, modifications,
replacements, rearrangements, reinstallations, renovatics$g@tions to capital assets that

materially incr ease€lhteh ¢ iapitahasséfsneca g futserf quil b Il @ fc
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intangible assets used in operations having a useful life of more than one year which are
capitalized in accordance wildeneglly Accepted Accounting Principles]o
Capital assets include lands, facilities, equipment, and intellectual property. Equipment
means fAtangi ble personal property (including
life of more than one year angarunit acquisition cost which equals or exceeds the lesser of
the capitalization level established by the #k@ueral entity for financial statement purposes, or
$5,000. 0 Supplies, which means all tangible p
fequi pment , 0 are not considered capital expend
Recipients may also use SLFRF funds forprgject development costs that are tied
or reasonably expected to le@dan eligible capital expenditure. For example;gm@ect costs
associated with phning and engineering for an eligible projaaconsidered an eligible use of

funds.

C. DISTINGUISHING SUBRECIPIENTS VERSUS BENEFICIARIES
Under the interim final rule, state, local, and Tribal governments that reckderal
award directly fromde d er al awarding agency, such as Trea
and state, local, and Tribal governments are authorized to tramsfisrtb other entities,
including private entities like nonprofits. The interim final retatedt h a[d] transferee
receiving a transfer from a recipient under sections 602(c)(3) and 603(c)(3) will be a
subrecipient. Subrecipients are entities thagtikeca subaward from a recipient to carry out a
program or project on behalf of the recipient
For funds transferred to a subplecpientspi ent , t

continue to be responsifieor moni t oring and overseeing the ¢
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and other activities related to the award to ensure that the subrecipient complies with the
statutory and regulatory requirements and the terms and conditions of the award. Recipients also
remain responsible for reporting to Treasury
SLFRF funds for the duration of the award. oo
Public CommentTreasury received many comments requesting clarification about which
entities qualify as subrecipienand are, in turn, subject to subrecipient monitoring and reporting
requirements. For example, commenters sought clarification about whether a nonprofit that
received a grant to provide services under a program to carry out an enumerated eligible use
would qualify as a subrecipient and be subject to subrecipient monitoring and reporting
requirements. Similarly, commenters also wondered if a nonprofit that received a grant in
recognition of experiencing a negative economic impact of the public health exyemeuld
also be a subrecipient and subject to subrecipient reporting requirements.
Treasury Respons@reasury is clarifying the distinction between a subrecipient and
beneficiary inthefinal rule. The Uniform Guidance definitions for subaward andesipient
inform Treasuryo6s distinction between subreci
First, per 2 CFR 2 0[§Jubdwardrheans ani aavd providediby @ a n c e
passthrough entity®to a subrecipient for the subrecipient to carry out part of a Federal award
received by the paghrough entity. It does not include payments to a contractor or payments to
an individual that is a beneficiary of a Federal program. A subaward may begartividugh
any form of legal agreement, including an agreement that thetpasgh entity considers a

contract. o

256 |n this context, a pagsrough entity means a recipient of SLFRF funds.
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Further, 2 CFR 200.1 of the Uniform Guidance defines a subrecipient, in that
f[s]ubrecipient means an entity, usually but not limited to-Rederal entities, that receives a
subaward from a paghrough entity to carry out part of a Federal award; but does not include an
individual that is a beneficiary of such award. A subrecipient may also be a recipient of other
Federal awards directyfmo a Feder al awarding agency. o0 Tr ea:
subrecipient irthefinal rule with the definition of subrecipient in the Uniform Guidance.

Treasury is maintaining the monitoring and subrecipient reporting requirements outlined
in thefinal rule. Per 2 CFR 200.101 (b)(2) of the Uniform Guidance, the terms and conditions of
federal awards flow down to subawards to subrecipients. Thereforéeteral entitiesas
defined in the Uniform Guidanceust comply with the applicable requirents in the Uniform
Guidance regardless of whether the4fiederal entity is a recipient or subrecipient ééderal
award. This includes requirements such as the treatment of eligible uses of funds, procurement,
and reporting requirements.

The Uniform Giuidance definitions for both subaward and subrecipient specify that
payments to individuals or entities that are direct beneficiarie$eafeaal award are not
considered subrecipients. The final rule adopts this definition of a beneficiary and outlines th
households, communities, small businesses, nonprofits, and impacted industries are all potential
beneficiaries of projects carried out with SLFRF funds. Beneficiaries are not subject to the
requirements placed on subrecipients in the Uniform Guidamdegding audit pursuant to the
Single Audit Act and 2 CFR Part 200, Subpart F or subrecipient reporting requirements.

The distinction between a subrecipient and a beneficiary, therefore, is contingent upon
the rationale for why a recipient is providinghils to the individual or entity. If the recipient is

providing funds to the individual or entity for the purpose of carrying out a SLFRF program or
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project on behalf of the recipient, the individual or entity is acting as a subrecipient. Acting as a
subredpient, the individual or entity is subject to subrecipient monitoring and reporting
requirements. Conversely, if the recipient is providing funds to the individual or entity for the
purpose of directly benefitting the individual or entity as a resulkpérencing a public health
impact or negative economic impattthe pandemicthe individual or entity is acting as a
beneficiary. Acting as a beneficiary, the individual or entity is not subject to subrecipient

monitoring and reporting requirements.

d. USESOUTSIDE THE SCOPE OF THISCATEGORY
Summary of the Interim Final Rule and Final Rule Structure

In the interim final rule, Treasury noted that certain uses of funds are not permissible
under the eligible use category of responding tgtii#ic health and negative economic impacts
of the pandemic. In the final rule, these uses remain impermissible, but Treasury has re
categorized where they are addressed to increase clarity.

Specifically, the interim final rule provided that the followinges of funds are not
eligible under this eligible use categocgntributions to rainy day funds, financial reserves, or
similar funds; payment of interest or principal on outstanding debt instruments; fees or issuance
costs associated with the issuantaaew debt; and satisfaction of any obligation arising under or
pursuant to a settlement agreement, judgment, consent decree, or judicially confirmed debt
restructuring plan in a judicial, administrative, or regulatory proceeding, except to the extent the
judgment or settlement requires the provision of services that would respond to the-C®VID
public health emergencyhese uses of funds remain ineligible under the final rule; Treasury has

re-categorized these issues to the section Restrictions on bisd, describes restrictions that
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apply to all eligible use categories, to clarify that these uses are not eligible under any eligible
use category of SLFRF. Treasury responds to public comments on this issue in the section
Restrictions on Use.

As noted abwee, the interim final rule also possedveral questions on what other types of
services or costs Treasury should consider as eligible uses to respond to the public health and
negative economic impacts of COMID9, including in disproportionately impacted
communitieslIn this section, Treasury addresses proposed uses of funds suggested by
commenters that Treasury has not included as enumerated eligible uses of funds in this eligible

use category.

General Eligible Uses

Public CommentCommenters proposed ade variety of additional recommended
enumerated eligible uses in all sections of the public health and negative economic impacts
eligible use category, including in impacted and disproportionately impacted communities. The
proposed additional uses includgeneral categories of services (e.g., legal and social services,
long-term investments to remediate letegm disparities, response to natural disasters). Other
suggested uses of funds respond to needs widely experienced across the country (etp., access
and affordability of health insurance). Finally, other suggested uses of funds were highly specific
(e.g., healthcare equipment for a specific health condition, fire hydrants, weather alert systems)
or most applicable to the particularized needs tatepopulations or geographic areas of the
United States (e.g., senior citizens, immigrants, formerly incarcerated individuals, responding to
environmental issues in certain geographic regions). Other commenters generally requested a

high degree of flexility to respond to the particular needs of their communities.
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Treasury Respons@&iven the large number and diversity of SLFRF recipients, Treasury
has aimed to include as enumerated eligible psgrams, services, and capital expenditures
that responda public health and negative economic impacts of the pandemic experienced widely
in many jurisdictions across the country, making it clear and simple for recipients to pursue these
enumerated eligible uses under the final rule. This provides enumergibteelses that many
recipients may want to pursue, while includin
impacts across the diverse range of SLFRF recipients. In the final rule, Treasury has clarified
several additional uses that generally respormhtmiemic impacts experienced broadly across
jurisdictions and populations.

Treasury has not chosen to include as enumerated uses all uses proposed by commenters;
given the significant range, and in some cases highly specific nature, of the proposed uses
Treasury was not able to assess that the proposed uses would respond to negative economic
impacts experienced generally across the country, supporting an enumerated eligible use
available to all recipients presumptively.

However, Treasury emphasizes ttiat enumerated eligible uses are +exhaustive and
that other uses, beyond those enumerated, are eligible. Treasury recognizes that the impacts of
the pandemic vary over time, by jurisdiction, and by population; as such, the final rule provides
flexibility for recipients to identify other public health or negative economic impacts to
additional households, small businesses, or nonprofits, including classes of these entities, and
pursue programs and services that respond to those impacts. Treasury aldoahsteme
populations are presumed to be impacted or disproportionately impacted by the pandemic, and

thus eligible for responsive services; these presumed eligible populations may encompass many
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individuals in the specific populations for whom commentecommended services. For details

on these issues, see section General Provisions: Structure and Standards.

Infrastructure, Community Development, and General Economic Development
Some potential additions to enumerated eligible uses were also recommended by several
commenters each but are not included as enumerated eligible uses in the final rule.
Public Comment: Infrastructurd: n t he i nterim final eraul e, Tr
infrastructure project, for example, typically would not be included [in this eligible use category]
unl ess the project responded to a specific pa
Numerous commenters requested that Treasury permit investments in infuastasca
response to the public health and negative economic impacts of the pandemic. While these
comments most commonly recommended that constructing and maintaining roads and surface
transportation infrastructure be eligible, the proposed uses fostinfciure ranged widely and
included parking lots, bridges, traffic management infrastructure, solid waste disposal facilities,
and utility infrastructure (outside of water, sewer, and broadband).
Many commenters argued that infrastructure developmenhaittenance is a pressing
need in their communities and that their communities had less need for water, sewer, and
broadband infrastructure or other eligible uses to respond to the public health and negative
economic impacts of the pandemic. Other comersrargued that these uses would stimulate the
economy, attract businesses, or allow for tourist movement; these commenters argued that, by
generally supporting a stronger economy or facilitating conditions that are more conducive to
business activity antburism, these uses respond to the negative economic impacts of the

pandemic.
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Treasury Responsén the final rule, Treasury is maintaining the approach under the
interim final rule that general infrastructure projects, including roads, streets, armsurfa
transportation infrastructure, would generally not be eligible, unless the project responded to a
specific pandemic public health need or a specific negative economic impact.

The ARPA expressly includes i nf sewertor uct ur e
broadband, suggesting that the statute contemplates only those types of infrastructure. Further,
responding to the public health and negative economic impacts of the pandemic requires
identifying whether, and the extent to which, there has hdwrm that resulted from the
COVID-19 public health emergency and whether, and the extent to which, the use would
respond or address this harm. Uses of funds intended to generally grow the economy and
therefore enhance opportunities for workers and basesewould not be an eligible use, because
such assistance is not reasonably designed to impact individuals or classes that have been
identified as having experienced a negative economic impact. In other words, there is not a
reasonable connection betwdbe assistance provided and an impact on the beneficiaries. Such
an activity would be attenuated from and thus not reasonably designed to benefit the households
that experienced the negative economic impact.

Note, however, that Treasury has clarified ttegtital expenditures that are related and
reasonably proportional to responding to the public health and economic impacts of the
pandemic are eligible uses of funds, in addition to programs and services; for details on
eligibility criteria for capital expnditures, see section Capital Expenditures in General
Provisions Othet

Public CommentCommunity Development Block GraBeveral commenters

recommended that Treasury enumerate as eligible uses those eligible under the Department of
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Housing and Urban Developmentds Community Dev

Housing and Community Development Act of 1974, which establigtee@DBG program.
Commenters requested that these uses be eligible either to respond to the negative economic
impacts of the pandemic, or in the alternate the disproportionate negative economic impacts of
the pandemic in certain communities. Under the GOBogram, recipient governments may
undertake a wide range of community and economic development services and projects.
Commenters reasoned that many state and local governments are familiar with this program, and
that aligning to its eligible uses maylfneecipients easily understand and pursue eligible
projects. Commenters also noted that Treasury had chosen to align with existing federal
programs in other eligible use categories, namely water infrastructure, in the interim final rule.
Treasury Responsén the final rule, Treasury is not including all categories of projects
permissible under CDBG as enumerated eligible uses to respond to the public health and
negative economic impacts of the pandemic. Because CDBG permits such a broad range of
activities, including services to individual households, communities, small businesses, general
economic development activities, and capital expenditures, Treasury determined that it was more
appropriate to assess the underlying types of projects eligible witH dGGIDd whether each
type of project responds to the negative economic impacts of the pandemic. In other words,
Treasury considered whether various types of community and economic development projects
respond to the impacts of the pandemic in different comties and circumstances. In the final
rule, Treasury addresses the eligibility of these various types of projects in each relevant eligible
use category within public health and negative economic impacts under SLFRF, including
assistancéor impacted hoseholds, disproportionately impacted households, disproportionately

impacted small businesses, and capital expenditures.
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Public Comment: General Economic Developm@&n¢asury provided guidance
following the interim final rule that general economic depetent or workforce development
would generally not be eligible as it does restpond t@ negative economic impact of the
COVID-19 public health emergency.

Some commenters recommended that Treasury expand enumerated eligible uses to
include general econamdevelopment activitiefeyond those that respond to negative
economic impacts of the pandensach agreatingan economic development strategy for the
jurisdictionds o vereatingal génera warkfoardevelopghenbsiwately, or
providing funds to businesst®at did not experience negative economic impctarry out
economic development actisor to incentivize the addition or retention of joBammenters
supportive of assistance to businesses for general economic development activities argued that
subsidies to businesses increase job growth and that, in some cases, assistance to tmshpanies
excelled during the public health emergency would help create more job opportunities for
workers or expand the jurisdictionbés tax base
In contrast, ther commenters argued that academic research wonbidinds that economic
development subsidies have a negligible, or even negative, economic effect, citing research

findings to this effect®’

257 See, e.g., Matthew D. Mitchell et al., The Economics of a Targeted Economic Development Subsidy (Arlington,
VA: Mercatus Center at George Mason University, 2019), 5, available at
https://www.mercatus.org/publications/governmspéending/economiesargetedeconomiedevelopmensubsidy;

Timothy J. Bartik, Who Benefits from Economic Development Incentives? How Incentive Effects on Local Incomes
and the Income Distribution Vary withifflerent Assumptions about Incentive Policy and the Local Economy

(Upjohn Institute Technical Report No.-034, W.E. Upjohn Institute for Employment Research, March 1, 2018),
available at: https://research.upjohn.org/up_technicalreports/34/; Cailimpkate Owen Zidar, Evaluating State

and Local Business Tax Incentives, Journal of Economic Perspectives 34, no. 2 (20P0%, @Pailable at:
https://www.aeaweb.org/articles?id=10.1257/jep.34.2.90; Kenneth Thomas, The State of State and Local Subsidies
to Business (Mercatus Policy Brief, Mercatus Center at George Mason University, Arlington, VA, October 2019),
available at: https://www.mercatus.org/system/files/thomamlicy brief -

_the_state_of state_and_local_subsidies_to_busiedspdf; Dennis Cdas, Growth Effects of Sports

Franchises, Stadiums, and Arenas: 15 Years Later (Mercatus Working Paper, Mercatus Center at George Mason
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Treasury Response I n t he final rul e, Treasury mai
that general econamdevelopment or workforce development, meaning activitieghabt
respond to negative economic impacts of the pandemic and sattletomoregenerally
enhancethg ur i s di ct iclonaté woult geserally @at Ise eligible under this eligible
use category. As noted above, to identify an eligible use of funds under this category, a recipient
must identify a beneficiary or class of beneficiaries that experienced a harm or impact due to the
pandemic, and eligible uses of funds must be reasonabigreed to respond to the harm, benefit
the beneficiaries that experienced it, and be related and reasonably proportional to that harm or
impact.

As noted above, recipients should analyze eligible uses based on the beneficiary of the
assistane, and ecipients may not provide assistance to small businesses or impacted industries
that did not experience a negative economic imgrotvision of assistance to a business that did
not experience a negative economic impact, under the theosutttatssistace would
generally grow the economy and therefore enhance opportunities for wevkald not be an
eligible use, because such assistance is not reasonably designed to impact individuals or classes
that have been identified as having experienced a negatbnomic impact. In other words,
there is not a reasonable connection between the assistance provided and an impact on the
beneficiaries. Such an activity would be attenuated from and thus not reasonably designed to

benefit the households that experiethithe negative economic impact. Research cited by some

University, Arlington, VA, September 2015), available at: https://www.mercatus.org/system/files/Spat¢es
Franchisepdf; Dennis Coates and Brad R. Humphreys, Do Economists Reach a Conclusion on Subsidies for Sports
Franchises, Stadiums, and Mdgeents?, Econ Journal Watch 5, no. 3 (2008)i 238, available at:
https://econjwatch.org/articles/geronomistgeacha-conclusionon-subsidiesfor-sportsfranchisesstadiumsand
megaevents; Matthew D. Mitchell, Daniel Sutter, and Scott Eastman, The Political Economy of Targeted Economic
Development Incentives, Review of Regional Studies 48, no. 1 (201%8)atailable at:
https://www.mercatus.org/publications/corporatelfare/politicaleconomytargetedeconomiedevelopment

incentives.
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commenters finding that business subsidies have limited or negatmemiampact also
suggests that such a response may not be reasonably designed to benefit households and other
entities impactety the pandemic. Similarly, planning activities for an economic development or
workforce strategy regarding general future economic growth do not provide a program, service,
or capital expendituréhat responds to negative economic impacts of the pandemic.

However, Treasury notes that the final rule includes as enumerated eligible uses many
types of assistance that respond to negative economic impacts of the pandemic and may produce
economic development benefits. For example, see sections Assistance fadyedmVorkers,

Assistance to Small Businesses, and Capital Expenditures.

B. PREMIUM PAY
Background and Summary of the Interim Final Rule
Sections 602(c)(1)(B) and 603(c)(1)(B) of the Social Security Act, as added by the
ARPA, provide thatSLFRF fundsmay be used fAto respond to wor k.
work during the COVIB19 public health emergency by providing premium pay to eligible
workers of the . . government that are performing such essential work, or by providing grants to
eligbleemply er s t hat have eligible workers who perf
Premium pay is designed to compensate workers that, by virtue of their employment,
were forced to take on additional burdens and make great personal sacrifices as a result of the

COVID-19 pandend. Premium pay can be thought of as hazard pay by another?fame.

258 Seel.S. Department of LaboHazard Pay https://www.dol.gov/general/topic/wages/hazardpay (last visited
October 18, 2021).
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During the public health e mel%glatedpemiune mpl oy

pay or hazard pay have varied widely, with many essential workers not yet compensated for the

heightenedisks they have faced and continue to f&8dlany of these workers earn lower

wages on average and live in socioeconomically underserved communities as compared to the

general populatiof® A recent study found that Zfercent of essential workers wererestted

to have low household income, with f8rcent in higkrisk household$®! The low pay of many

essential workers makes them less able to cope with the financial consequences of the pandemic

or their workrelated health risks. As Americans return takvand governments relax certain

rules, essential workers will continue to bear the brunt of the risk of maintaining the ongoing

operation of vital facilities and services. The added health risk to essential workers is one

prominent way in which the pandenhas amplified prexisting socioeconomic inequities.

Premium pay is designed to address the disparity between the critical sproiwdded byand

therisks taken by essential workers and the relatively low compensation they tend to receive.
Theinterim final ruleestablished a thregart framework forecipients seeking to use

SLFRF funds for premium pay. First, to receive premium pay one must be an eligible worker.

Second, an eligible worker must also perform essential warllly, premium pay must respond

to workers performing essential work during the COMI®public health emergency. Most of

the comments received by Treasury pertaining to premium pay related to these three

requirements. Comments also addressed the defirofipremium pay generally apdsed

guestions regarding premium pay program structuring. This section responds to the comments by

259 Economic Pdty Institute, Only 30% of those working outside their home are receiving hazard pay (June 16,
2020), https://www.epi.org/press/orBp-of-thoseworking-outsidetheir-homearereceivinghazardpay-black-and
hispanieworkersaremostconcerneehboutbringing-the-coronavirushome/.

260 McCormack supranote 61.
261 |d
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addressing the three requirements in turn, then the overall definition of premium pay and, finally,

program structure.

Eligible Workers
The ARPA defines fndeligible workerso as #Ath
operations of essential critical infrastructure sectors and additional sectors as.each
[government] may designate as critical to protect the health and welldeingoi t s] r esi den
interim final rule supplemented this definit.i
i nfrast r uaehoserwerkess are eligibte svorketsased on the list of sectors in the
HEROES Act, a bill introduced in the HousERepresentatives in 2020 that would have
provided premium pay to essential work&¥dn addition to the critical infrastructure sectors
defined in thenterim final rule the chief executive (or equivalent) of a recipient government
may designate addanal norpublic®®® sectorsas critical so long as doing so is necessary to
protecting the health and wellbeing of the residents of such jurisdiction
Public CommentTr easury received multiple comments
wor ker 0 i niotérion tinal dule Many dorneenters agreed with the definition of
eligible worker adopted by Treasury. Other commenters sought clarification about or changes to
the definition of eligible worker, including the definition of eligible sectors, the inclusfion
government workers in the definition of eligible workers, and the process for designating

additionalnon-public sectors as eligible.

2%625eeH.R. 6800, 116th Cong. (2020).
263 Note that the sectors defined in the interim final rule already include all state, local, and Tribal government
employees.
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Some commenters asked Treasury to change how it identifies eligible sectors, including
suggestions to add to or subtrrom the list of eligible sectors. For example, some commenters
asked Treasury to consider using Bureau of Labor Statistics {BlaBgard Occupational
Classifications to identify specific sectors or occupations, in contrast to the approach taken in the
interim final rule,which included a mixture of economic sectors, industries, and occupations.
Many commenters asked Treasury to explicitly clarify that a particular industry or occupation is
covered by the definition of "essential critical infrastrucsgetor.” Some of these commenters
represented public employees, e.g., employees of facilities and public works; public utilities;
courthouse employees; police, fire, and emergency medical services; and waste and wastewater
services Others were a mixturd public and private sector employees, e.g., coroners and
medical examinerdransportation infrastructure (specifically electric vehicle infrastructure and
supply equipmentlkelectric utilities, natural gas, and steam supply; and grocery employees.
Othercommenters requested that Treasury prohibit certain occupations currently included in the
eligible workers definition (e.g., police and corrections officers) from receiving premium pay for
performance of regular duties.

Commenters also asked Treasury iy which government workers are included in
the definition of eligible workers. Thaterim final rule included as an essential critical
infrastructure sectohany wor k performed by an empl oyee
g 0 v e r nSomarcomnienterequested that Treasury adopt a definition of eligible worker
that includes all employees of the recipient government; however, all public empbbptate,
local, and Tribal governmengse already included in theterim finalruled e f i ni t ibeen o f
w o r k @mmenters asked whether this includes governments that did not receive SLFRF

funds (i . e., i n o n Mangocomneenterstrom Tgilmavgevernnmetréqeested.
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that the definition of eligi beéeddyamemployeqgf whi ch
a... Tribal government, 06 also include an empl o)
uncertainty regarding which employees are included.
Finally, commenters made suggestions for the process by which the chief executive (or
equivalent) of a recipient government may designate additiongbuolic sectorss critical
Commenters asked that Treasury adopt a requirement that Treasury mugt appieny any
additional norpublic sector identified by the chief executive of a recipient government prior to
i mpl ementation of the recipientds program.
Some commenters asked Treasury to clarify whether their chief executive (or equivalent)
could desigate particular, and in some caas#isemployees of the recipient government as
eligible for premium pay.
Treasury Responsé:n t he f i nal rule, Treasury wil/ p
wor ker 0 as i t interendinaldwefvith mieat madificatibns ® clarify that all
public employeesf recipient governmentre already included in theterim final rule
definition of dAeligible worker.o0o A more speci
specific occupational or indugtcodes) would have provided more certainty but would have
been much more rigid. In contrast, the current definition is flexible enough to give recipients the
ability to tailor their premium pay programs to meet their needs while ensuring that programs
focus on sectors where workers were forced to shoulder substantial risk as a result of the
COVID-19 pandemic. Furthermore, the critical infrastructure sectors defined in the interim final
rule already include many of the occupations that commenters regbhestdded. For example,
Treasury received many comments from public workers asking to be included in the definition of

Ael i gible workero even though these workers a

223



performed by an employee of a State, local, do&il government. o0 Treasury
final rule that the chief executivebds discret
only tpaubAnam sector s, irecipient gaverhmepmelalleady e mp | oy
includedinte definition of f elchpguibbliec wonrpkl eory.ete sWhairlee
workerso and the chief executive (or equival e
additional norpublic sectors as critical, in order to receive premium pay, thesesrgarkust
still meet the other premium pay requiremeatg (performing essential work).

Treasury recognizes that the | ist of fesse
occupations and sectors. Recipieiftsincertain which occupations dareluded in a critical
infrastructure sector, may consult government occupational classifications if helpful but are not
required to do sé** Furthermore, a recipient government does not need to submit to Treasury for
approval its designation of a sect&s essential critical infrastructure; ratiErasury will defer
to the reasonabl e interpretation of the recip
chief executive in making such designations. iéapient is unsure if a nepublic sectois
covered by the definition in the final ruie’ the chief executive (or equivalent) of a recipient
government may also identify the npaoblic sector as critical so long as the chief executive
deems the nepublic sector necessary to protecting thdthesnd wellbeing of residents.
Treasury has, where possible, clarified the d
For instance, Treasury has clarified in the final rule that work performed by an employee of a

Tribal government includean employee of a Tribal enterprise and discussed in this

264 See, e.gsources such as Bureau of Labor Statistics, Occupational Outlook Handbook, which provide

information on which professi or occupations are typically included in interpretations of a sector,
https://www.bls.gov/ooh/.

%5public sector workers are fieligible workerso under toh
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Supplementary Informationow a recipient may qualify other ngublic sectors as essential

critical infrastructure.

Essential Work

The interim final rul e d ¢ljis notgpeformedsvisie nt i a l
teleworking from a residence and (2) involves either (i) regulgremson interactions with
patients, the public, or coworkers of the individual that is performing the work or (ii) regular
physical handling of items that werartdled by, or are to be handled by, patients, the public, or
coworkers of the individual that is performing the work. Treasury adopted this definition of
essential work to ensure that premium pay is targeted to workers that faced or face heightened
risks due to the character of their work during a pandemic.

Public CommentSome commenters found the definition unclear and asked Treasury to
clarify what constitutes fAessential work. o Ot
altogether, arguing that it foes recipients to distinguish between essential angssential
employees, which may be difficult to do. Accordingly, these commenters asked Treasury to
allow recipients to determine which workers qualify as essential. Treasury also received several
requests that specific occupations be explicitly deemed essential, including all public employees,
veterinarians, election administrators, deten
utilities, such as electric power, natural gas, steam supptgr sa@pply, and sewage removal.

Several commenters requested that Treasury not distinguish between remote and in
person work or amend the standard so that employees providing essential services would still be

eligible even if they worked remotely. Finallg few commenters requested clarification as to the
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def i ni ti on -perdon ifieraetipns bna whiethar Treasury could clarify which job
functions merit more (or less) premium pay.

Treasury Responsé&:r easury i s mai nt aimtiinagl twhoer kdoe fiinn it
rule without modification. The test adopted in the interim final was designed to compensate
workers facing disproportionate risk due to the pandemic. C@MI» transmitted through
personto-person interactions, and therefonerkers with regular iperson interactions are the
primary group facing increased health risks. Although CO¥Y®s not transmitted primarily by
people handling items, such work may present increased risk in certain cases, and the final rule
maintaing he i nterim final ruleds inclusion of suc
the flexibility to include workers performing such work as they deterayopeopriate Changing
the test as some commenters suggested, e.g., by eliminatingpirsamwork requirement or
allowing recipients to designate which employees are essential, even if not working in person,
would no longer focus the program on workers taking on additional health risks and instead
allow premium pay to be awarded to individualsovéxperienced relatively little risk of
exposuretoCOVIEL9. To maintain flexibility, wilreasury
regard to iAperson interactionsllowing recipients to develop programs based on the specific
workforce to be servedd local circumstances. Generally speaking, however, recigients

encouragedtoonsi der an el igible workerdés risk of e

programs.

Respond To
As required by the ARPA, the interim final rule required that premium pay pnsgra

Arespond toodo eligible workers p®publcheaithng esse
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emergency. Premium pay responds to eligible workers performing essential work if it prioritizes
low- and moderaténcome persons, given the significant share eéetal workers that are lew

and moderatégncome and may be least able to bear added costs associated with iliness. The level
of the award limid up to $13 per hour not to exceed $25,000 in aggrégatéhe ARPA

supports this reasoning.

Accordingly, the iterim final rule required written justification for how premium pay to
certain higheiincome workers responds to eligible workers performing essential work: if a
recipient (or grantee) uses SLFRF funds to provide premium pay to an employee and the pay or
ggant would increase a workerods total pay abov
average annual wage for all occupations, as defined by the BLS Occupational Employment and
Wage Statistics, whichever is higher, on an annual basis, then ifhienemust provide,
whether for themselves or on behalf of a grantee, written justification to Treasury detailing how
the award responds to eligible workers performing essential work.

Public CommentTreasury received numerous comments on the wage thoesia the
written justification requirement. Several commenters supported the threshold as a way to
encourage recipients to target premium pay to lem&sme, eligible workers. Some
commenters even asked Treasury to make the wage threshold a firnioastimove which an
eligible worker could not receive premium pay. Others agreed with the threshold but also
requested flexibility to use existing worker classifications as an administratively simple way to
identify workers for whom premium pay would esponsive. For instance, a few commenters
asked Treasury to allow recipients or grantee

eligible workers performing essential work when it is provided to employees who are not exempt
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from the Fair Labor Standardsct (FLSA) overtime provisiond a test that employers are
routinely required to appl§f®

In contrast, several commenters disagreed with the threshold and the requirement for
written justification. A few commenters thought the threshold was too low to capture employees
in certain critical infrastructure sectors (e.g., public safety, wastectioli¢ and that it did not
sufficiently account for the variance in economic need across different geographic areas and
family structures. Some smaller communities argued that the threshold was difficult to calculate
and apply.

Other commenters proposealisions for how the threshold is calculated. For instance, a
few commenters asked Treasury to consider using alternative earnings measures such as median
income. Similarly, another commenter asked Treasury to consider the incomes of workers with
differentlevels of seniority in developing any income thresholds for permitting or reporting on
premium pay.

Finally, there was also some uncertainty as to the threshold and the requirement for
written justification. Some commenters interpretedtkineshold as a hard cap on who was
eligible for premium pay, which is not the case. Relatedly, some commenters also requested
further guidance on what recipients should include in the written justification submitted to the
Secretary.

Treasury Respons@&hefinal rule makes some modifications to the determination of
when premium pay fAresponds too eligible worke
health emergency. Under the interim final rule, premium pay was responsive if either the

wor k er adbelpnwaaywage threshold or, if the pay was above a wage threshold, the

266 See generall9 U.S.C. 207(a); U.S. Department of Labor, OvestPay Requirements of the FLSA (Fact Sheet
No. 23), https://www.dol.gov/agencies/whd/fatteets/23lsa-overtimepay.
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recipient submitted written justification to Treasury explaining how the premium pay was
responsive. The final rule retains these two means of establishing premium pay in response to
workers performingessentialvork and adds an additional means of demonstrating that premium
pay is responsive. Under the final rule, a recipient may also show that premium pay is responsive
by demonstrating that the eligible worker receiving premium paypi exempt from the FLSA
overtime provisiong®’ This change will expand the number of workers eligible to receive
premium pay?® and does not require recipients to provide written justification to Treasury
regarding the workers who are not exempt fromRh8A overtime provisions, making the
program easier to administer for recipients. Incorporating this change further simplifies
application of the final rule for recipients because Treasury understands that most employers,
public and private, are familiavith and are routinely required to apply the FLSA.

With this addition, the final rule provides that premium pay is responsive to eligible
workers performing essential work during the public health emergency if each eligible worker
who receives premium pdglls into one of three categorigs1) t he wor ker s pay
wage threshold, (2) the worker is not exempt from the FLSA overtime provisions, or (3) the

recipient has submitted a written justification to Treasury.

267 Department of Labor, Overtime Pay, https://www.dol.gov/agencies/whd/oveg@aals®9 U.S.C. § 207.

268 Among workers that reportarking overtime, roughly 4#4 percent of workers earn above $50,000 per year,
which is slightly less than the national average annual wage for all employees according to the Bureau of Labor
Statisticsd Occupational E medt tysthewwibls.gowaks/. Bee@lso USt at i st i c
Census Bureau, Basic Monthly CPS, January 2019 through December 2019, available at
https://www.census.gov/data/datasets/tsrees/demo/cps/cgssic.html. Notes: Annual earnings reflect weekly
wages multipliedy 52. Usual weekly earnings are computed by BLS to include earnings from work such as tips,
overtime, regular wages, etc., but not #iaor sources of income such as government transfers and capital gains.
Preovertime earnings are computed by taking difference of usual weekly earnings and earnings from overtime
last week and multiplying by 52. Note, some sources multiply weekly earnings by 50 instead of 52 to account for
unpaid time off and holidays, so these figures may be slightly larger thanrdpsted elsewhere. Either

assumption may overestimate earnings if workers do not workrgaad.
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The final rule makes it clear tharitten justification to Treasury is not necessary with
respect to eligible workers whose pay is less than the wage threshold. Nor is written justification
necessary with respect to eligible workers who are not exempt from the FLSA overtime
provisions. he wr i tten justification is only necessa
premium) exceeds the threshadahdthe worker is exempt frortine FLSA overtime provisions.
The final rul e also clarifi es trihepremumpayr ker 6 s
increases the workerds tot al pay above the wa
above the threshold, before receiving premium pay.
Treasury has also updated the final rule to clarify that wijttstification means a brief,
written narrative justification of how the premium pay or grant is responsive to workers
performing essential work during the public health emergency. This could include a description
of the essenti al financidkrsks faded dieito CGV/HD, and whgthe h o r
recipient determined that the premium pay was
Recipients should refer 8LFRFprogram reporting guidance, user guides, and other
documentation for furtheruidance on the form and content of the written justification. Treasury
anticipates that recipients will easily be able to satisfy the justification requirement felirffeont

workers, like nurses and hospital staff.

Definition of Premium Pay

Thestatutel e f i nes premi um pay as fAan amount of
wages or remuneration the eligible worker otherwise receives, for all work performed by the
eligible worker during the COVIDL9 public health emergency. Such amount may noteekce

$25, 000 with respect to any single eligible w
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definition and emphasized that premium pay should be in addition to compensation typically
received.

Public CommentSeveral submitted comments related todhef i ni t i on of Apr e
pay. 0 Sever al commenters asked Treasury to cl
statutory definition of premium pay. For instance, a few commenters asked whether the $25,000
limit applies to the annual amount of priem pay received or the aggregate amount of premium
pay received over the period of performance. A few commenters requested flexibility as to how
premium pay may be awarded, including flexibility to make monthly or quarterly payments or
lump sum paymentsinally, commenters requested additional clarification as to how premium
pay should be calculated. For instance, a commenter asked how to calculate the amount of and
account for overtime pay and other incentive ffdy.

Treasury Respons@reasury has cldied some of these issues in the final rule. For
example, Treasury has clarified in the final rule that the $25,000 per employee limit is for the
entire period of performance, not an annual cap. Further, recipients have discretion with respect
to the way n which premium pay is awarded to eligible workers (e.g., monthly, quarterly, lump
sum), provided that the total premium pay awarded to any eligible worker does not exceed $13
per hour or $25,000 over the period of performafagally, a recipient may awe premium pay
to an eligible worker in addition to the overtime pay already earned by the eligible worker but in
no instance may the portion of the compensation funded with SLFRF funds exceed $13 per hour,

even if strict timeand-a-half calculation reques more’° To the extent that an employer is

%9G8ee2 9 U. S. C. 207 (a) (@[ A] t-halhtimesdhe egularadte al whishdheis han one an
empl oyed. 0) .

210 All recipients are required to cqaty with otherwise applicable laws, including any wage and hour requirements

in the Fair Labor Standards AGee generallyDepartment of LabokVages and the Fair Labor Standards Act
https://www.dol.gov/agencies/whd/flsa.
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required under the FLSA to make payments to an eligible worker in excess of $13 per hour or
$25,000 in the aggregate over the period of performance, the employer must use a source of

funding other than the SLFRENdSs to satisfy those obligations.

Program Structure

Public CommentSeveral commenters also requested elaboration on eligible types of
employees and permissible structures for awarding premium pay. A few commenters asked if
premium pay could be awardamvolunteers or those in irregular and fwosurly or salaried
employment positions. Similarly, various commenters asked Htipagetworkers were eligible
for premium pay.

Some commenters asked Treasury to provide more detail on when premium pay may be
paid retroactively or if a government could reimburse its general fund for hazard pay already
paid before the start of the period of performance.

Treasury Respons@&reasury has also made clear in the final rule that a recipient may
award premium pay toon-hourly or salaried workers as well as pé@rie workers. Premium
pay may not, however, be awarded to volunteers. If a recipient is interested in compensating
volunteers with SLFRF funds, then it must do so consistent with the requirements set forth in
other eligible use categories; for example, see section Public Sector Capacity and Workforce in
Public Health and Negative Economic Impacts.

Under the final rule, recipients may award premium pay retroactively; however, SLFRF
funds may not be used to reiorbe a recipient or eligible employer grantee for premium pay or
hazard pay already received by the employee. To make retroactive premium payments funded

with SLFRF funds, a recipient or eligible employer grantee must make a new cash outlay for the
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premiumpayments and the payments must be in addition to any wages or remuneration the
eligible worker already received, subject to the other requirements and limitations set forth in the
ARPA and this final rule.

Finally, as part of accepting the Award Terms @mhditions for SLFRF, each recipient
agreed to maintain a confliof-interest policy consistent with 2 C.F.R. § 200.318(c) that is
applicable to all activities funded with the SLFRF award. This award term requires recipients
and subrecipients to repoa Treasury or the paskrough agency, as appropriate, any potential
conflict of interest related to the award funds per 2 C.F.R. § 200.112. Pursuant to this policy,
decisions concerning SLFRF funds must be free of undisclosed personal or organizational
conflicts of interest, both in fact and in appearance. Consistent with this policy, elected officials
are prohibited from using their official position and control over SLFRF funds for their own
private gain. This policy also prohibits, among other thinigsted officials from steering funds

to projects in which they have a financial interest or using funds to pay themselves premium pay.

C. REVENUE LoOSs
Background

Sections 602(c)(1)(C) and 603(c)(1)(C) of the Social Security Act provide that SLFRF
funds may be used Afor the provision of gover
revenue of such. . government due to the COVID9 public health emergencglative to
revenues collected in the most recent full fiscal year of thgovernment prior to the
emergency. o0 This provision allows recipients

from the SLFRF funds to avoid cuts to government servicgstans, enables state, local, and
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Tribal governments to continue to provide valuable services and ensures that fiscal austerity
measures do not hamper the broader economic recovery.

State and local government budgets experienced stress in fiscal yearsa@ayed tax
filings and pandemicelated business closures caused revenues to decline shalplenty
two state governments took actions to close budget gaps in fiscal yeaf*20@0nearly 80
percent of cities reported being less able to meet the fiscal needs of their communities relative to
fiscal year 201873 Surveys of Tribal governments andt¥l enterprises conducted in 2020
found majorities of respondents reporting substantial cost increases and revenue decreases, with
Tribal governments reporting reductions in health care, housing, social services, and economic
development activities asrasult of reduced revenués.

The economic recovery, aided by the broad distribution of CGM®@accines and the
deployment of federal stimulus, has led to a strong rebound in total state and local government
revenue and is contributing to a brightecéisoutlook for most jurisdictions as compared to the
earlier months of the public health emergency. For the fiscal year ending June 30, 2021, total
state and local government tax revenues increased 21 percent relative to the same period in 2020,
reflecting the combined impact of the modified tax filing deadline in 2020 and an improving

economy?’® However, despite a stable budget situation overall, many governments face

21 In the second quarter of 202uarterly state and local tax revenues as reported by the U.S. Census Bureau fell
19 percent compared to the second quarter of 2019; U.S. Census Bureau, Quarterly Summary of State and Local Tax
Revenue, https://www.census.gov/progresusveys/gtax.html.

272 National Association of State Budget Officers, Fiscal Survey of the States (Fall 202i8ble at
https://higherlogicdownload.s3.amazonaws.com/NASBO/9d2d28884f1b-b750
Ofcal52d64c2/Uploadedimages/Fiscal%20Survey/NASBO_Fall_2020_Fiscal_Survegtes S.pdf

23 National League of Cities, City Fiscal Conditions (2020), available at https://www.nlc.erg/wp
content/uploads/2020/08/City_Fiscal_Conditions_2020_FINAL.pdf

24 Surveys conducted by the Center for Indian Country Development at the FReseale Bank of Minneapolis in
March, April, and September 202Blijah Moreno & Heather Sobrepena, Tribal entities remain resilient as COVID
19 batters their finances, Federal Reserve Bank of Minneapolis (Nov. 10, 2020),
https://www.minneapolisfed.org/&te/2020/tribalentitiesremainresilientascovid-19-batterstheir-finances.

275 Analysis of Quarterly Summary of State and Local Tax Revenue, U.S. Census Bureau, supra note 255
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uncertainty as the COVH29 pandemic continues to impact commuting patterns, hospaality
tourism, and other dr i v e r-fivepercentjoficities stifireport i on s 6
being less able to meet financial needs than in fiscal year?20& over half of surveyed
Tribal governments and Tribal enterprises reported |asihgast 40 percent of their revenue
since the start of the pandemiéBudget challenges persist as governments work to mitigate and
contain COVID19 and help citizens weather the economic downturn.

State, local, and Tribal government budgets affect tbader economic recovery. During
the period following the 2002009 recession, state and local government budget pressures led to
fiscal austerity that was a significant drag on the overall economic recé¥énflation-adjusted
state and local governmemevenue did not return to the previous peak until 283 @&hile
employment in the sector returned to the previous peak in August 2019, nearly a dec&dfe later.
Just months after recouping losses from the previous downturn, the CiBndemic caused
stae and local government employment to contract again, but this time more sharply: by May

2020, state and local government payrolls fell 7.7 percent compared to February 2020. Despite

2’6 National League of Cities, City Fiscal Conditions (202d/ilable athttps//www.nlc.org/wp
content/uploads/2021/10/20Zdity-FiscalConditionsReport2021.pdf

277 Center for Indian Country Development and Federal Reserve Bank of Minneapolis, One Year IntcT8QVID
Pandemi cds Negative Effects akadabledadtst in I ndian Country
https://www.minneapolisfed.org/article/2021/eyearinto-covid-19-pandents-negativeeffectspersistin-indian

country

2’8 See, e.gNoraFitzpatrick et al., Fiscal Drag from the State and Local Sector?, Liberty Street Economics Blog,

Federal Reserve Bank of New York (June 27, 2012), httjieftystreeteconomics.newyorkfedys2012/06/fiscal

dragfrom-the stateandlocalsector.html; Jiri Jonas, Great Recession and Fiscal Squeeze at U.S. Subnational

Government Level, IMF Working Paper 12/184, (July 2012), available at
https://www.imf.org/external/pubs/ft/wp/2012/wp12184.p@fHrdon, supra note 13.

219 State and local government general revenue from own sources, adjusted for inflation using the Bureau of
Economic Analysisd implicit price deflator for GDP. U..
Finances and U.S. Beiau of Economic Analysis, National Income and Product Accounts,
https://www.census.gov/prograrsarveys/goyvinances.html.

280.S. Bureau of Labor Statistics, All Employees, State Government [CES9092000001] and All Employees, Local
Government [CES909300000tetrieved from FRED, Federal Reserve Bank of St. Louis,
https://fred.stlouisfed.org/series/CES9092000001 and https://fred.stlouisfed.org/series/CES9093000001.
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improvement, nofiederal public sector job growth continues to lag beliedrest of the U.S.

labor market recoversf!

Summary of Interim Final Rule
As stated above, the Social Security Act p
provision of government services to the extent of the reduction in revenue of. such
government due to the COVIY public health emergency relative to revenues collected in the
most recent full fiscal year ofthe. gover nment prior to the emerg
provided a formula for calculating revenue loss through astep process:
1 Step 1 Identify revenues collected in the most recent full fiscal year prior to the public
health emergency (i.e., last full fiscal year before January 27, 2020), calleasthgear
revenue.
1 Step 2 Estimatecounterfactual revenyevhich is the amount of revenue the recipient
would have expected in the absence of the downturn caused by the pandemic. The
counterfactual revenue is equabtase year revenue[(1 + growth adjustment” (
n/12)], wheren is the number of months elapssidce the end of the base year to the
calculation date, angrowth adjustmerit the greater of the average annual growth rate
across al|l State and Local Government fAGen
most recent three years prior to the emergency25 per cent |, or the reci

annual revenue growth in the three full fiscal years prior to the CE&Ipublic health

281 pew Research, State and Local Government Job Growth Lags as Economy Recovers (Septemaeaizifté
at https://www.pewtrusts.org/en/researghd-analysis/articles/2021/09/14/staadlocalgovernmenjob-growth
lagsaseconomyrecovers
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emergency®? This approach to the growth rate provides recipients with the option to use

a standardized growth adjustment whaltglating the counterfactual revenue trend and

thus minimizes administrative burden, while not disadvantaging recipients with revenue

growth that exceeded the national average prior to the CQ¥Ipublic health

emergency by permitting these recipientsige their own revenue growth rate over the

preceding three years.

f Step 3 Identify actual revenug® which equals revenues collected over the twelve

months immediately preceding the calculation date.

91 Step 4 The extent of the reduction in revenue is eqoiabunterfactual revenuiess

actual revenuelf actual revenuexceedsounterfactual reveny¢he extent of the

reduction in revenue is set to zero for that calculation date.

For illustration, consider a hypothetical recipient widse year revenusgual to 100 (Step 1)

that ends on June 30, 2019. In Step 2, the hypothetical recipient finds that the average annual

gr owt h

recent three years of available data,b2r cent ,

across all

state

andomo©Oawah &oveceméntn

i s greater than the

revenue growth in the three full fiscal years prior to the public health emergency. In this

illustration,n (months elapsed) armbunterfactual revenu&ould be equal to:

As of- 12/31/2020 | 12/31/2021 | 12/31/2022 | 12/31/2023
n (months 18 30 42 54
elapsed)

Counterfactual 47 4 1135 119.4 125.6
revenue:

282 At thetime theinterim final rulewas published, the average annual growth across all state angdeeatment

fiGener al

Revenue

from Own

Sourceso

i n -2018)evasdd %whichr e c e n t

was presented as one option for the growth adjustrSémte theénterim final rulewas published, 2019 data has
been made available/hich increases this rate to 5.2¥hefinal rule updates the percentage to 5.2%shown in

Step 2

283 As explained below, ithe final rule recipients must adjust actual revenue amounts baseedrtaintax policy

changes.
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The figure belowllustrates the reduction in revenue for thgothetical recipient

calculated in accordance with the methodology.

140
Actual Revenue
mm Extent of reduction in revenue
130
mmBase year revenue
120 -+Counterfactual revenue

110

100

90

80
Jun-19 Dec-20 Dec-21 Dec-22 Dec-23

Finally, as explained in greater detail below, the clear meaning of the statutory phrase
Adue to #ABepA@OVI health emergencyo is that
caused by the public health emergency. As such, it does not include revenue reduced for reasons
other than the public health emergency. Treasury in the interim final rule presumed that any
reduction in revenue relative to the counterfactual estimate vbeuwtdnsidered revenue lost due
to the pandemic and thereby relieved recipients of the administrative burden of determining the
extent to which reduction in revenue was due to the public health emergency. The calculation
methodology in the interim final relimplicitly assumed that recipients did not suffer a loss in

revenue due to the public health emergency if they did not experience a reduction in aggregate
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revenue compared to the counterfactual estimate. The interim final rule invited comments on
whethefTr easury should revise its presumption to
actions taken by the recipient as well as the expiration of the CQ9Ipublic health
emergency, in determining whether COVD-¥r es ume
public health emergency. 0

Treasury received a substantial number of comments on the revenue loss provisions set
forth in the interim final rule. These comments largely pertained to the following topics: the
overall methodology for calculatingravai e | oss; the definition of i
should be aggregated or calculated on some alternative basis (e.g-bsesooece or funey-
fund); the appropriate calculation dates (i.e., fiscal year or calendar year); the presumption that
alrevenue | oss is due to the pandemic; the base

services. 0

Overall Methodology for Calculating Revenue Loss

As noted above, the interim final rule provided a formula for recipients to calculate
revenue loss by compag actual revenues received during a given {pagod with a
counterfactual amount of revenue based on revenues in the base year and an adjustment for
expected growth in revenue each year.

Public CommentTreasury received many public comments onoWerall methodology
for calculating revenue loss. Some recipients, including smaller governments, have expressed
concern regarding the burden associated with the calculation of revenymaltisslarly the
burden involved in calculating the amountgeheral revenue, given that the definition of general

revenue in thenterim finalrule does not always align with the definition of revenue already
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calculated by recipients for other purposey] requested clarifications regarding a number of
componentsincluding the definition of revenue. Commenters also asked for clarificaitidine
relationship between revenue loss calculations across different calculation dates. Other
commenters argued that the revenue loss formula does not precisely capturadks atibcal
revenues or their particular situation. For example, some commenters stated that requiring that
revenues be aggregated fails to capture decreases in revenue sources that cannot easily be made
up for with other revenue sources.

Treasury Respwse In the final rule, Treasury is largely maintaining the revenue loss
formula as set forth in the interim final rule. To address comments that the formula for
calculating revenue loss was difficult to apply, Treasury is including an option for resifment
use a standard allowance for revenue loss. Specifically, in the final rule, recipients will be
permitted to elect a fixed amount of loss that can then be used to fund government services. This
fixed amount, referred detat$dbmiliontetal firsheentirel ar d al
period of performancélthough Treasury anticipates that this standard allowance will be most
helpful to smaller local governments and Tribal governmexmg recipient can use this standard
allowance instead of aallating revenue loss pursuant to the formula above, so long as recipients
employ a consistent methodology across the period of performance (i.e., choose either the
standard allowance or the regular formula). Treasury intends to amend its reportingpforms t
provide a mechanism for recipients to make atime, irrevocable election to utilize either the
revenue loss formula or the standard allowance.

The $10 million level is based on average revenue loss across state and local
governments, taking into coulgration potential variation in revenue types and losses and

continued uncertainty faced by many recipients regarding revenue shortfalls. To calculate this
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estimate, Treasury applied a variation of the
aggegate state and local government tax revenue data as reported by the Census Bureau for the
first calculation date of December 31, 2020. This estimate accounts for expected variation across
recipient experiences and reflects the fact that the final naauoe loss calculation provides
recipients several options for specific aspects (e.g., calendar year or fiscal year basis; use of
average state and local revenue growth rate or specific local rate). Treasury compared actual
calendar year 2020 tax revenuesaggregate for all state and local governments, to several
counterfactual trends that vary based on the end date of the fiscal ba&é Jesasury also

assessed counterfactual trends using different revenue growth rates (e.g., theaheserage

growth rates of total state and local government general revenue for both fiscal years ending in
20162018 and fiscal years ending in 262019, the thregrear average growth rates of total

state and local government tax revenues for fiscal years end2d #2019; and the ongear

growth rate for total state and local government tax revenue in the last full fiscal year before the
public health emergency). To account for the fact that the initial estimate, based on tax revenue,
only includes a subset ofdipient aggregate general revenue, Treasury applied a scaling factor

to recognize that tax revenues generally make up just over half of general revenue collected by
state and local governments (i.e., Treasury scaled up its estimate based on tax rewedued¢o

an estimate for total general reventf@)The resulting calculation was then extrapolated over the
four-year period of performance and divided by a population of interest to arrive at an average

loss estimate.

®%Because the Census Bureauds state and | ocal gover nmen
fiscal base year end dates of March 31, June 30, September 30, and December 31 were used in this assessment.
285 Annual Survey of State and Locab@rnment Finances (2019).
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As noted above, Treasury estimatedge of scenarios to account for different values of
the variables that would impact average losses. For example, the end date of the fiscal base year
and growth rate of counterfactual revenue impact the overall estimate of revenue loss. In
addition, thisestimate takes into consideration the limitations in the available data. The
governments covered by the Census Bureaubs su
recipients. The Census Bureaubds figures are b
property tax collectors and local government-pooperty tax imposers, representing at a
mi ni mum the more than 38,000 fAGener al Pur pose
there are only roughly 32,000 recipients of SLFRF funds. Thus, Treasury ceddide
difference between the number and type of entities in the Census Bureau data and the SLFRF
recipients.

Based on this methodology, Treasury estimates that average revenue loss (determined by
comparing the counterfactual revenue to actual revenagyamge from $0 to $11.7 million per
recipient over the period of performart€&Treasury settled on a point estimate toward the upper
end of the range of potential averages, in part, to account for significant variation in the
experiences of recipient gernments: some recipients likely experienced losses at the upper end
of this range of potential averages. A point estimate toward the upper end of the range errs
toward ensuring more recipients6é experiences
standard allowance for SLFRF recipients. Specifically, the program includes a very large number
of recipients with relatively smaller awards; these recipients have tended to describe having
greater difficulty completing the regular revenue loss calculatibas;Tselecting a point

estimate toward the higher end of the expected range not only increases the likelihood that the

286 This is the range of averages that Treasury calculated by varying the aforementioned assumptions.
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standard allowance will reflect the experience of a larger number of SLFRF recipients but is
more responsive to the comments of thosé wihaller awards. In addition, using a point
estimate toward the upper end of the range accounts for the difficulty and uncertainty in
predicting revenue losses years into the future, throughout the period of perfofffance.
Finally, Treasury selected angie allowance level, as opposed to varying levels, to
further the goals of simplicity, flexibility, and administrability. Furthermore, data limitations

make it difficult to distinguish between types of local governmé&fits.

General Revenue

The interim fira | rule adopted a definition of

components reported under AGener al Revenue
Annual Survey of State and Local Government Finances. Under the interim final rule, general

revenuemcludedrevenue collected by a recipient and generated from its underlying economy,

and it would capture a range of different types of tax revenues, as well as other types of revenue

that are available to support government senA¢&Specifically, revenue under the interim final
rule includedmoney that is received from tax revenue, current charges, and miscellaneous
general revenueand excluded refunds and other correcting transactmwoseeds from issuance

of debt or the sale afivesments, agency or private trust transactions, revenue from utilities,

287 See, e.g., Government Accountability Office, State and Local Governments: Fiscal Conditions During the

COVID-19 PandemicinSelct ed States (July 2021) (noting that
depend on the overall economy, and actions to stem
Board of Governors of the Federal Reserve System, MonEblicy Report (July 9, 2021) (noting that the
pandemic Apushed down state and | ocal government
state and | ocal fgovernment payrolls he. paniawmeé co®
% ocal government tax revenue data in the Census

supranote 255, is provided on an aggregated basis.
289 The Department also released guidacieeifying how arecipient may determin@hether a particular entity is

Apart of the r e &aepA@ICdranavigus Staterandnhiecal Fiscél Recovery Funds, Frequently

Asked Questions, as of July 19, 20Bftps://home.treasury.gov/system/files/136/SLFRPFAQ.pdf.
243

a
l.

=< X

u

igen

r



social insurance trust revenues, and intergovernmental transfers fréedeha government,
including transfers made pursuant to section 9901 of the ARRA the case of Tribal
governments, it also included revenue from Tribal business enterprises.

Public CommentMany commenters asked Treasury to include certain items in the
definition of Agener al revenue. 0 For instance
askedthat revenue from utilities be included, arguing that declines in utility revenue directly
affect contributions to their general funds. Many of these commenters noted that moratoriums on
utility shutoffs and a decline in collectionsviearesulted in sigficant budgetary pressures.

Some commenters also asked for the exclusion of certain intergovernmental transfers in
the definition of general revenueciuding transfers of shared revenue from the $tatether
commenters asked for the inclusion of certain transfers from the federal government, including
fees paid for services and grants that are, in effect, paid for the provision of services.

Treasury also received multiple requests to include revenoeTribal enterprises in the
definition of Agener al revenueo and that ATri
the ability to choose whether to include revenue from Tribal enterprises.

Finally, some commenters requested that the definiti@eneral revenue exclude

certain sources of revenue, such as revenue sources that do not support a general fund (i.e.,

20Theinterimf nal rule stated that fAgeneral revenueo and At ax
transactionsinstead of "excluding” refunds and other correcting transactions, the Census Bureau methodology upon

which those definitions are based providest treneral revenue and tax revenue are determined "net of" refunds and

other correcting transactions. The use of "excluding” in the interim final rule is substantively the same as the Census
Bureau methodologyHowever, to be consistent with the terminglagsed by the Census Raau, the final rule uses

"net of' instead of'excluding."Cur r ent charges are defined as ficharges ir
for the sale of productsincorme i on wi t h gener altindudes mvemesiichtaspablict | vi t i es .
education institution, public hospital, and toll reveniiscellaneous general revenue comprises of all other

general revenue of governments from their own souieesother than utility and insurance trust revgnue

including rens, royalties, lottery proceeds, and fines.

291 The interim final rule excluded governmental transfers from the Federal Government, but it did not exclude
intergovernmental transfers from other governmental units for purposes of the revenue loss provisions.
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revenue sources that are restricted in use). Commenters also asked that general revenue exclude
revenue from special assessments,esatthts that make the recipient whole for past
expenditures, and oftane revenues such as revenue from the sale of property.
Treasury Responsé:n t he f i nal rul e, Treasury has ma
revenueo from t hetwaerceptons. m f i nal rul e with
Treasury has adjusted ttefinition to allow recipients that operate utilities that are part
of their own government to choose whether to include revenue from these utilities in their
revenue loss calculation. This change responds to catsrfrem recipients indicating that
revenue from utilities is used to fund other government services and that utility revenues have
declined on aggregaté This approach is consistent with other eligible uses, which recognize
decreased ability of many heeholds to make utility payments; see section Assistance to
Households, which identifies utility assistance as an enumerated eligible use of funds, including
through direct or bulk payments to utilities for consumer assistance. Furthermore, for utilities o
other entities (e.g., certain service districts) that are not part of the recipient government, a
transfer from the utility to the recipient constitutes an intergovernmental transfer and therefore is
included in the def#nition of fdgeneral revenu
Treasury has also added liquor store revenue to the definition of general revenue. The
Supplemental Information to the interim final rule stated that the definition of tax revenue would
include liquor store revenue, but the text of the rule did not inctudedordingly, in the final

rule, Treasury is clarifying that revenue includes liquor store revenue. However, Treasury

292.S. Energy Information Administration, Annual Electric Utility Data (October 20@4gilable at
https://www.eia.gov/electricity/sales_revenue_price/

23 FAQ 3.14 provides further guidance on how to determine what entities constitute a governmemiosepaf
calculating revenue losSeeCoronavirus State and Local Fiscal Recovery Funds, Frequently Asked Questions, as
of July 19, 2021; https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf.
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believes revenue from governmawned liquor stores is better classified as general revenue
than it is as tax revenue, so the finakrircludes it as part of general revenue.

In response to requests that the definition of general revenue exclude revenue from
special assessments, settlements that make the recipient whole for past expenditures, and one
time revenues such as reverfien the sale of property, Treasury is maintaining its position in
the final rule that such revenue is included in general revenue. While such revenues may be less
predictable than other sources of revenue (e.g., property taxes), these are not uncomaen sou
of revenue for recipientgnd their inclusion provides a more complete view of the financial
health of a recipient government asaonsistent with the CensBsireau methodology.

Treasury is also maintaining the exclusion of all payments from tleedlegovernment

(including payments for services) from general revenue in order to avoid substantial dilution of

the definition of revenue, particularly in light of extraordinary fiscal support provided during the
pandemic. Treasury is maintaining thelirston of intergovernmental transfers other than from

the federal government for the reasons provided in the Supplemental Information to the interim

final rule; to do otherwise would be to significantly distort the revenue calculations for local
governmert that regularly receive revenue sharing payments, for example, from their state
governmentsTr easury i s also maintaining the approac
from Tribal enterprises. This approach recognizes that these enterpriseswuifi¢ne revenue

base for Tribal government sé6 budget s.

To ease the burden on recipients and account for anomalous variations in revenue, as
mentioned above, Treasury has incorporated a
recipient may choos® use the standard allowance, which under the final rule is set at $10

million, as an alternative to calculating revenue loss accotditige formula described above.
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This addition will promote administrative efficiency and simplify the revensg ¢atulation for
the vast majority of recipient$reasury intends to amend its reporting forms to provide a
mechanism for recipients to elect to utilize either the revenue loss formula or the standard

allowance, in addition to other changes made as parediral rule.

Aggregate Revenue Loss Calculation

Under the interim final rule, revenue loss was calculated based on aggregate revenues and
therefore loss in one type of reveragild be offset by gains in another. The amount of SLFRF
funds available to provide government services was based on overaVeete losdn the
Supplementary Information to the interim final rule, Treasury asked commenters to discuss the
advantages and disadvantages of, and any potential concerns with, this approach, including
circumstances in which it could be necessarypprapriate to calculate the reduction in revenue
by source.

Public CommentTreasury received many comments stating that revenue loss should be
calculated on a sourd®/-source basis. Some commenters argued that a soyssmurce
approach would be admitiatively simpler. Other commenters argued that calculating revenue
loss sourcéy-source would better reflect the impact of the COMI®pandemic on their ability
to fund government services because revenue gains in one source cannot always be ugsed to mak
up for losses in another. For similar reasons, other commenters asked that revenue loss be
calculated on a fund basis.

TreasuryResponseTreasury considered alternative methods (e.g., sday-s®urce,
fund-by-fund) but ultimately determined to maintdire calculation of revenue loss in the

aggregate. The pandemic has had different effects on recipients (and their revenues), and
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Treasury recognized that one particular type of revenue or one particular source may have
experienced a greater amountoflbssr s ome reci pi ent s. Hotiee ver ,
reduction in revenue of such State, | ocal gov
clear that Treasury is to refer to the aggregate revenue reduction of the recipient duetiche p
health emergency. Further, this provision is
overall ability to pay for governmental services, and calculating revenue loss on an aggregate
basis provides a more accurate representation of the effibet pandemic on overall revenues

and the fiscal health of the recipient. In many circumstances, recipient governments have

flexibility to use revenues from an array of sources and offset declines in some sources with

gains in others. While the details armhfiguration of this flexibility vary widely across recipient
governments, calculating revenue loss on a selyesource or funeéby-fund basis would not

capture how recipient governments balance their budgets in the regular course of business.
Accordingdy, the final rule maintains the requirement that revenue loss is to be calculated on an

aggregate basis.

Calculation Dates
Public CommentUnder the interim final rule, recipients calculate revenue loss as of the
end ofthe calendar yeaf.reasury received many comments requesting that recipients be
permitted to calculate revenue loss as of the end of their fiscal year. Commenters argued that
doing so would be simpler and less burdensome on recipients and that financial data as of the
end d the fiscal year is audited and therefore more reliable. Commenters also argued that
recipientsd fiscal years are structured aroun

Census Bureau uses fiscal years in its Annual Survey.
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Treasury also receéd comments about the use of multiple calculation dates. Several
Tribal governments stated that they would not see ongoing revenue losses due to thel@OVID
public health emergency and asked to be able to determine revenue loss as of the firstigalculatio
date. Several commenters asked whetiegnue loss is determined independently for each year,
so that a gain in one year does not offset a loss in another, or whether revenue loss is cumulative
from the beginning of the pandemic

Treasury Responsén the final rule, Treasury has made adjustments to give recipients
more flexibility with respect to calculation dates and to clarify certain elements. Specifically, the
final rule provides recipients the option to choose whethealtrulate revenue loss oriscal
year or calendar year basis, though they must choose a consistent basis for loss calculations
throughout thegeriod of performance. Treasury has also clarified in the final rule that revenue
loss is ckeulated separately faach year such that tealculation of revenue lost in one year

does not affect the calculation of revenue lost in prior or future years.

Presumption that Revenue Loss is Due to the Pandemic

As stated above, sections 602(c)(1)(C) and 603(c)(1)(C) of the Social Security Act
provi de that SLFRF funds may be used fAifor the p
the reduction in revenue of such . . . government due to the QQ9Ipublic health emergency
relative to revenues collected in the most recent full fiscal yethieaf. . government prior to the
emergency. 0 As discussed in the interim final
unrelated to COVID19, in order to minimize the administrative burden on recipients in

calculating revenue loss and take intogideration the devastating effects of the COMID
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public health emergency, any reduction in revenue relative to the counterfactual estimate was
presumed in the interim final rule to be considered revenue lost due to the pandemic.

Treasury stated in tHeupplementy Information to the interim final rule that it was
considering when, if ever, during the period of performance it would be appropriate to reevaluate
the presumption that all losses are attributable to the public health emergency. Treasury also
sought commet on whether to take into account other factors, including actions taken by the
recipient as well as the expiration of the COVID public health emergency, in determining
whet her to presume t hat r eivl®pohlicchedlthoemmgercg. ar e A d

Public CommentTreasury received many comments in support of the presumption, as
well as some opposed. Some commenters argued that the presumption eases the administrative
burden on recipients because, without it, it would be difficult to identfich losses are
attributable to the COVIEL9 public health emergency. Many commenters also argued that
Treasury should maintain the presumption because recipients are likely to experience losses due
to the public health emergency even after the endegptiblic health emergency. Treasury also
received comments asking that it adjust any revenue loss calculation to account for tax changes
enacted by the recipient. In particular, some commenters noted that some recipients had
increased taxes in order to nhadditional demands for government services or to address
declines in revenue due to the pandemic. These tax increases have in some cases offset some or
all of the actual revenue loss attributable to the public health emergency. Because the interim
final rule calculates revenue loss by reference to actual revenue collected, commenters argued
that the calculation of revenue | oss fAdue too
consideration the effects of tax increases by deducting the effect eftéxascreases from

actual revenue collected.
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Treasury Responsén the final rule, Treasury has maintained the presumption that a
reduction i n a r ecipbliehedltldeasnergeaayitt cetagn adjustmahts e t o
torespondtocommentsan t o better account f orl9publieenue | o:
health emergency. o0 The final rul e makes adjus
certain government actions to change tax policy. In particular, Treasury is adjusting the
presumpibn to account for changes to tax policy by providing thangesn revenue that are
caused by taincrease®r decreaseadopted after the issuance of the final rule will not be

treated as due to the public health emergency.

Presumptiorof RevenueLosE Due Toodo the Pandemic

In enacting sections 602(c)(1)(C) and 603(c)(1)(C) of the Social Security Act, Congress
provided that a state, | ocal government, or T
for the provision of gover niernetuctereinmrevenae.s, 0 b u
due to the COVIBL9 public health emergency relative to revenues collected in the most recent
full fiscal year .Indoingso, gangress recogaized thatthegopamdemig e n c y
was causingignificant disruption to economic activity and sought to minimize the impact of
associated revenue losses on the ability of the recipient to provide government services when
such services were needed nf8$The text of the statute itself reinforces timgportant context:

The | aw specifically Iimits funds to-l12over re

public health emergencyo and could i mpact #dth

2% See alsmections 602(a)(1) and 603(a) of the Social Siggérct (appropriating the funds for payment to
recipients in order témitigatet he f i scal effects stemmi hg from the publi
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Courts have recogni zed t hvarioustansal standatti® s e i d u e
Here, in the context of Congressoés adlfressing
pandemic that could impact both revenues and government services, the key consideration is
whether aevenue loss experienced by the rempresuled from the exogenous impacts of the
public health emergency (and were thus fAdue t
own discretionary actions (and, in this conte
revenue due to theublic health emergency does not cover revenue reductions that resulted from
a recipient osactongn di scretionary

In the interim final rule, Treasury included a presumption that all revessa&s due to
the pandemic in order tminimize theadminidrative burden on recipientiscussed abovand
take into consideration the devastating effects of the CO\IEDpublic health emergency.

Based on comments, Treasury believes that the reasons for the presumption continue to be valid
andhas determined to maintain the presumption in the final rule with certain modificdtions.
particular, athis point in the course of the pandemic, with the fiscal pressure on state and local
governments having been significantly reduces, &ppropriae for Treasury to reasseaspects

of this presumptionAs discussed below, the final rule requires recipients to exclude the value of
tax policy changeadoptedafter January 6, 2022.

Recipients of the SLFRF range from states to the smallest local guamts At the time
that the interim final rule was adopted, it was important for recipients to be able to calculate with
ease and certainty their amount of revenue loss so that they could begin deploying these funds to
continue to maintain essential goverent services. To this end, the presumption in the interim

final rule provided aelativelysimple formula for all recipients to use, ¢ exigent need for

%Y. S. Postal Service v640FBoX6340.C. Gre2Plideakimioer vy Thicko! iGon@ n
196 F.3d 1092, 1100 (10th Cir. 1998dams v. Director, OWCR86 F.2d 818, 821 (6th Cit989)
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recipients to immediately deploy funds for the provision of government servicdsdtrassed
andthe benefit of the presumption in reducing administrative burden is less relevidnusier
governments that are not likely to avail themselves of the standard allowance described above.
Consistent with these considerations, the final rule requiresertsgo exclude revenue
loss due to tax changes adopted after January 6, EO22nating revenue loss due to tax
changes from the presumption is appropriate given the significance of tax revenue as a portion of
all revenue for state and local governnsetite direct impact of tax policy decisions on revenue
collected, and the relative ease with which recipients can isolate the estimated effect of a tax
changeon revenué®Mo st st ate budgeting processes requi
through aconsensus process with executive and legislative branch e3ems| Treasury
expectghat larger localities, those most likely to utilize the revenue loss formula rather than the
standard allowance, also regularly use revenue or budget estimates when congidegeg to
tax policies As suchjn manycases, recipients already prepastneates of thémpactof tax
change®n revenugand as discussed below, Treasury will generally permit recipients to rely on
such estimates in adjusting their revenue loss calculations.
Reductions in revenue thate notattributable to tax changes wdutontinue to be
subject to the presumption. A requirement that recipients evaheatevenue effect ahanges
in discretionary policy actionasther than tax changesuld be more difficult for recipients than
evaluating the changes attributable todaangegiven that state and local governments do not

generallyprepare estimates of the revenue effects of other ackoraly, as noted abovdaxes

2% Treasury considered whether to also eliminate the presumption with respect to losses resulting from other
changes in policy, such as decreases in ussrdefinesHowever, the effects of these changes are more minor
overalland would benore challenging to accurately identify and quantfy the administrability benefit of the
presumption for recipients outweigvhatever distortion there might be as a result of not reflecting such changes.
297 See generallyNational Association of State Budget OfficeBsidget Processes in the Stat@921), available at
https://higherlogicdownload.s3.amazonaws.com/NASBO/9d2d2843 4f1b-b750
Ofcal52d64c2/Uploadedimages/Budget%20Processess/INASBO 2021 Budget Processes_in_the_ States_S.pdf
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arethe single largest source of revenuediate and local governmemcipients in the

aggregate.

Revisionso Presumption to Address T&®eductions

For these reasons, Treasury is providing in the final rule that changes in general revenue
that are caused by tax cuts adopted after the date of adoption of the final rule (6aR022Y
will not be treated as due to the public health emergency, and the estimated fiscal impact of such
tax cuts must be added to the calculation of
that occur on or after April 1, 2022. Tautsinclude final legislative oregulatory action or a
new or changed administrative interpretation tedtices any tax (by providing for a reduction
in a rate, a rebate, a deduction, a credit, or otherwise) or delays the imposition of any tax or tax
increase and thahe recipient assses has had the effect of reducing tax revenue relative to
current law. This includes the phaseor taking effect of any statute or rule if the phaser
taking effect was not prescribed prior to the issuance of the final rule.

In assessing whethetax change has had the effect of reducing tax revenue, recipients
may either calculate the actual effect on revenue or rely on estimates prepared at the time the tax
change was adopted. More specifically, recipients may rely on information typicallyquepar
the course of developing the budget (e.g., expected revenues) and/or considering tax changes
(e.g., budget scores, revenue notes) to determine the amount of revenue that would have been
collected in the absence of the tax cut, as long as those testiana based on reasonable
assumptions and do nase dynamic methodologies that incorporate the projected effects of
macroeconomic growth, given that macroeconomic growth is accounted for in the counterfactual

growth assumptiongecipients that choose talculate the actual effect of a tax change on
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revenue must similarly base their calculations on reasonable estimates that do not use dynamic
methodologiesRecipients should apply this adjustment in determining their actual revenue totals

at Step 3 intie revenue loss calculation described above.

Revisions to Presumption to Address Tax Increases

As noted above, the calculation methodology in the interim final rule implicitly assumed
that recipients did not experience a reduction in revenue due talthe Ipealth emergency if
they did not experience a reduction in aggregate revenue relative to the counterfactual estimate.
Treasury recognizes that some recipients may have experienced a reduction in revenue due to the
public health emergency that wasseff by other revenue, particularly in the case of increases to
tax revenue resulting from a tax increaBlee final rulerequiresrecipients that increased taxes to
deduct the amount of increases to revenue attributable to such tax increase. This @ismge is
consistent with the incorporation in the interim final rule and final rule of a counterfactual
growth rate, which effectively permits recipients to count revenue losses due to the public health
emergency that are offset by increased tax revenudingsfibm organic growth.

For these reasons, Treasury is providing in the final rule that recipiestsubtract
from their calculation of actual revenue the effect of tax increases aditgethe date of
adoption of this final rule (Janua6y 2022)for purposes of calculation dates that occur on or
after April 1, 2022 This change and the change to the final rule described above treat tax
changes in a consistent manner: in the case of reduction in revenue resulting from a tax cut, a
recipient must add the amount of that reduction to its calculation of actual revenue, and in the

case of an increase in revenue resulting from a tax increase, a recipg¢satibtract the amount
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of additional revenue collected as a result of the taxaserérom its calculation of actual
revenue’®®

As is the case with tax cuts, discussed above, tax increasestaemeflected in the
calculation of revenue include final legislative or regulatory action or a new or changed
administrative interpretatiothat increases any tax and that the recipient assesses has had the
effect of increasing tax revenue relative to current law. In assessing whether a tax change has had
the effect ofincreasingax revenue, recipients may either calculate the actual effevenue
or rely on estimates prepared at the time the tax change was adopted. Recipients may rely on
information typically prepared in the course of developing the budget (e.g., expected revenues)
and/or considering tax changes (e.g., budget scorenue notes) to determine the amount of
revenue that was collected as a result of the tax increase as long as those estimates are based on
reasonable assumptions and dous® dynamic methodologies that incorporate the projected
effects of macroeconomiaawth, given that macroeconomic growth is accounted for in the
counterfactual growth assumptiofecipients that choose to calculate the actual effect of a tax
change on revenue must similarly base their calculations on reasonable estimates thatedo not us
dynamic methodologie®Recipients should apply this adjustment in determining their actual

revenue totals at Step 3 in the revenue loss calculation described above.

2% The final rule does not permit recipients to reflect the effectstafr changes in policy, suchiasreases in fees
adoptedafter adoptiorof the final rule Treasury understands that the main beneficiaries of such a change would be
those recipients that will benefit from the standard allowance provided for in the final rule and that for other
recipients the administrative burden on reciameded to calculate these adjustments would outweigh the benefit
of having a somewhat larger amount of funds available for government services.
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Previously Adopted Tax Changes

As discussed above, the final rule will not require recipients to reflect the revenue effects
of tax increaseer decreaseadopted prior to the adoption of the final rule. Recipients that
adopted a taghangean aprevious period will not be required tecalculate the amount of
revenue loss as of prior calculation dates or to reflect the fiscal impacts of seblangesn
calculation dates after the effective date of the final rule. However, the final rule will permit
recipients to elect to reflect the revenue effects of their tax changes adopted between the
beginning of the public health emergency and the adoptidredfrtal rule?®® If a recipient
elects to do so, it must do so with respect to all of its tax chauygaed between the beginning
of the public health emergency and the adoption of the final rule. Treasury intends to revise its
reporting requirements fgermit recipients to amend their previously reported calculation

periods to reflect such changes.

Determination of the Base Year

Under the ARPA and interim final rul e, SLF
government services to the extent of tbeéuction in revenue. . relative to revenues collected in
the most recent full fiscal yearo of the reci
calculation is the most recent full fiscal year prior to the CO\IMDpublic health emergency.

Public CommentTreasury received multiple comments asking for flexibility in
determining base year revenues. For instance, some commenters asked to use a different base

year than the fAmost recent full fi wuelask; year o

29 The final rule also addresses the possibility that some recipients may have fiscal years ending cheimmgthe
betweenJanuay, 2022 and April 1, 2022; such recipientso6t elec
also apply to changes during this period with respect to the calculation date in this period.
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others asked to be able to average prior years. Commenters stated that, for various reasons,
revenue was artificially low in the last full fiscalareprior to the public health emergency, and,
therefore, using revenue in that year as the basedjcaot accurately reflect expectedeaue

in a normal year. For example, several Tribes stated that unforeseeable weather events resulted in
forced closure of casinos which, in turn, artificially deflated revenues in the base year. Other
commenters indated that onéime anomalies in the timing of tax collection in that year

artificially pushed revenue into the following fiscal year. Similarly, a few commenters noted that
tax changes that took effect in the middle of the base year may artificialistls& size of the

revenue loss experienced by the recipient government.

Treasury Respons@reasury understands that recipients may have experienced events in
the base year that led to lower or higher revenues than what they otherwise would have.collected
The ARPA provides that revenue loss is to be determined with respect to revenue in the most
recent full fiscal year prior to the pandemic, and therefore the final rule maintains its
incorporation of the statutory definition.

In calculating revenulmss, recipients may use data on a cash, accrual, or modified
accrual basis, provided that recipients are consistent in their choice of methodology throughout
the covered period, which might help recipients adjust to certain delays in revenue receipt. Both
the standard allowance and elements of the formula (e.g., counterfactual growth rate) incorporate
generous assumptions to give recipients flexi

experiences during the pandemic.
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Government Services

The Supplemental Information to the interim final rule provided aeadraustive list of
examples of services that are government services. The interim final rule also discussed why
neither payment of debt service nor replenishing financial reserves casgiduernment
services, as these expenditures dgonovide services but relate to the financing of such
services. Similarly, government services under the interim final rule did not include satisfaction
of any obligation arising under or pursuant tetlement agreement, judgment, consent decree,
or judicially confirmed debt restructuring in a judicial, administrative, or regulatory proceeding,
unless the judgment or settlement required the provision of government services.

Public CommentTreasury reeived several commentsquesting further clarification
regarding the scope of government services, incluaksking for either a specific definition of
governnent services or that a specific use be expressly deemed to be a government service.
Some commeers disagreed with the exclusions from government services in the interim final
rule. For instance, many of the comments Treasury received suggested that replenishing reserve
funds and at least certain types of debt service should be treated as prgodgingmental
services. Some commenters also suggested that a recipient should be able to use funds for costs
incurred before March 3, 2021. Other commenters asked Treasury to maintain the prohibition on
using the funds to pay debt service.

Treasury Respa® Treasury continues to believe that the lists of activities that either are
or are not providingiovernment services are accurate but is clarifieiggthat, generally
speaking, services provided by the ndethda pi ent

interim final rule and final rule, unless Treasury has stated othe@@s&rnment services

259



include, but are not limited to, maintenance or-gayunced building® of infrastructure,
including roads; modernization of cybersecurity, includingihare, software, and protection of
critical infrastructure; health services; environmental remediation; school or educational
services; and the provision of police, fire, and other public safety services.

The aforementioned list of government servicewisexclusive. However, recipients
should be mindful that other restrictions may apply, including those articulated in the section
Restrictions on Use. In the final rule, Treasury is maintaining the limitations on government
services included in the interifinal ruleand has adessed and responded to public commenters

on these issues in the section Restrictions on Use.

D. INVESTMENTS IN WATER, SEWER, AND BROADBAND |NFRASTRUCTURE
Summary of Interim Final Rule

Under the ARPA, recipients may use fundsn@ke necessary investments in water,
sewer, and broadband infrastructure. The interim final rule provided recipients with the ability to
use funds for a broad array of uses within these categories.

The interim final rule discussed two general provisiomas$ #pply across all water, sewer,
and broadband infrastructure investments. Rinstjnterim final rule addressed the meaning of
Anecessaryo investments as meaning those desi
service and unlikely to be made ngiprivate sources of funds. Second, the interim final rule
encouraged recipients to use strong labor standards in water, sewer, and broadband projects, as

discussed below.

300 paygo infrastructure funding refets the practice of funding capital projects with caskhand from taxes, fees,
grants, and other sources, rather than with borrowed sums.

260



Necessary Investments

The statute limits investments to those that are necegsadiscussed in more detail
below, Treasury determined that the types of water and sewer projects that were authorized
under the interim final rule by reference to existing Environmental Protection Agency (EPA)
programs would in all cases be necessarystments given the conditions applicable to such
EPA programs. Similarly, the interim final ru
those designed to provide a certain standard of service to those households and businesses with
limited existingservice was based on the statutory requirement that investments in water, sewer,
and broadbanthustb e finecessary. o

As discussed further below, Treasury has expanded the scope of what is an eligible water
and sewer infrastructure project to include addii uses. In particular, the final rule permits use
of SLFRFfundsfor certain dam and reservoir restoration projects and certain drinking water
projects to support population growth. The nature of these additional uses is such that additional
factors musbe considered in determining whether one of these additional uses is a necessary
project.In addition, Treasury recognizes that there may be a need for improvements to
broadband beyond those households and businesses with limited existing service as defined in
the interim final rule. Treasury has replaced this specific requirement based meastanding
that broadband investments may be necessary for a broader set of reasons.

Given this expansion of what is considered in scope as a water, sewer, or broadband
infrastructure project, the finablnderstahdanggbr ovi d
the conditions under which an infrastructure project will be considered to be a necessary
investment. Treasury considers a necessary investment in infrastructure to be one that is (1)

responsive to an identifiateed to achieve or maintaam adequate minimum level of service,
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which may include a reasonable projection of increased need, whether due to population growth
or otherwise and (2) a cestfective means for meeting that need, taking into account available
alternatives. In additiorgiven that drinking water is a resource that is subject to depletion, in the
case of investments in infrastructure that supply drinking water in order to meet projected
population growth, the project must be projected to be sustainable over its estiggitedife.

Not included in the list of criteria above is the requirement in the interim final rule that
the project be unlikely to be made using private sources of funds. Given that it may be difficult
to assess in a particular case what the probalbilipyrivate investment in a project would, be
Treasury has eliminated this standard from the meaning of necessary but still encourages
recipients to prioritize projects that would provide the greatest public benefit in their respective

jurisdictions.

Strorg Labor Standards in Water, Sewer, and Broadband Construction

As stated in th&upplementary Informatioto the interim final rule, Treasury encourages
recipients to carry out investments in water, sewer, or broadband infrastructure in ways that
produce igh-quality infrastructure, avert disruptive and costly delays, and promote effici&ncy.
Treasury encourages recipients to use strong labor standards, including project labor agreements
(PLAs) and community benefits agreements that offer wages at or thiopeevailing rate and

include local hire provisions. Treasury also recommends that recipients prioritize in their

301 Treasury received several comments related to its encouragement of certain wage and labor standards in the
Supplementary Information to the interim final rule. Some commenters opposed this encouragement, arguing that
even encouragement and reference t8$and prevailing wage laws could lead to confusion or make it more likely
that recipients would apply labor standards in ways that would discourage competition and raise project costs.
Conversely, some commenters supported the encouragement of theereainfstandards, including giving

preference to employers that meet certain employment standards (e.g., those that maintain high safety and training
standards) because it would support the goal of completing water, sewer, and broadband projecty effitient

safely. As in the interim final rule, this encouragement does not impose a legally binding restriction on recipients.
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procurement decisions employers who can demonstrate that their workforce meets high safety
and training standards (e.g., professional feeation, licensureand/or robust iFfhouse training),

that hire local workers and/or workers from historically underserved communities, and who
directly employ their workforce or have policies and practices in place to ensure contractors and
subcontracta meet high labor standards. Treasury further encourages recipients to prioritize
employers (including contractors and subcontractors) without recent violations of federal and
state labor and employment laws.

Treasury believes that such practices will potereffective and efficient delivery of
high-quality infrastructure projects and support the economic recovery through strong
employment opportunities for workers. Such practices will also reduce the likelihood of potential
project challenges like work gipages or safety accidents, while ensuring a reliable supply of
skilled labor and minimizing disruptions, such as those associated with labor disputes or
workplace injuries. That will, in turn, promote-time and orbudget delivery.

Furthermore, among ath requirements contained in 2 CFR 200, Appendix II, all
contracts made by a recipient or subrecipient in excess of $100,000 with respect to water, sewer,
or broadband infrastructure project that involve employment of mechanics or laborers must
include a povision for compliance with certain provisions of the Contract Work Hours and
Safety Standards Act0 U.S.C. 3702 and 3704s supplemented by Department of Labor
regulations (29 CFR Part 5).

Treasury will continue to seek information from recipients on their workforce plans and
water, sewer, and broadband projects undertaken with SLFRF funds. This reporting will support

transparency and competition by enhancing available information on theesdseing provided.
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Since publication of the interim final rule, Treasury has provided recipients with additional

guidance and instructions on the reporting requirentéts.

Environmental and Other Generally Applicable Requirements

Treasury cautions that, as is the case with all projects engaged in using the SLFRF funds,
all projects must comply with applicable federal, state, and local law. In the case of infrastructure
projects in particular, this includes environmental and peangithws and regulations. Likewise,
as with all capital expenditure projects using SLFRF funds, projects must be undertaken and
completed in a manner that is technically sound, meaning that they must meet design and
construction methods and use materiadg tire approved, codified, recognized, fall under
standard or acceptable levels of practice, or otherwise are determined to be generally acceptable

by the design and construction industry.

1. WATER AND SEWER INFRASTRUCTURE

Sections 602(c)(1l) and Setion 603(c)(1)D) of the Social Security Act provide that
recipients may use the SLFRF funds Ato make n
infrastructure. o The interim final rul e per mi
projects that immve access to clean drinking water and improve wastewater and stormwater
infrastructure systems. As discussed below, after review of comments received on the interim
final rule, Treasury has made changes in the final rule to expand the scope of elitgblenda

sewer projects.

3023eel.S. Department of the Treasugpmpliance and Reporting Guidan@i (June 24, 2021),
https://home.treasury.gov/system/il236/SLFRFComplianceandReportingGuidance.pdf.
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Summary of Interim Final Rule and Final Rule Structure

Backgroundin the interim final rule, Treasury aligned eligible uses of the SLFRF with
the wide range of types or categories of projects that would be eligitdedive financial
assistance through the Clean Water State Revolving Fund (CWSRF) or Drinking Water State
Revolving Fund (DWSRF) administered by the Environmental Protection Agency (EPA). By
referring to these existing programs, with which many recipemslready familiar, Treasury
intended to provide flexibility to recipients to respond to the needs of their communities while
facilitating recipientsd identification of el
eligible uses with these existingggrams, Treasury could ensure that projects using the SLFRF
are |imited to Anecessary investments. 0

Public CommentTreasury received many comments responding to the water and sewer
infrastructure provisions of the interim final rule from state, local, Brbal governments,
industry trade associations, public interest groups, private individuals, and other interested
parties. Commenters requested that Treasury provide a wider set of eligible uses for water and
sewer infrastructure beyond those usesw@eted by the DWSRF and CWSRF, suggesting that
Treasury expand the definition of necessary water and sewer infrastructure.

Treasury Responsén response to commenters, Treasury is expanding the eligible use
categories for water and sewer infrastructdiregussed in further detail below. Because the
interim final rule aligned the definition of necessary water and sewer infrastructure with the
eligible uses included in the DWSRF and CWSRF, Treasusflecting in the final rule a
revised standard for d&imining a necessary wai@ndsewer infrastructure investment for

eligible water and sewer uses beyond those uses that are eligible under the DWSRF and CWSRF.
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Interpretation of Necessary Investments and Water and Sewer Infrastructure

Necessary InvestminAs discussed above, Treasury considers an investment in
infrastructure to be necessary if it is (1) responsive to an identified need to achieve or maintain
an adequate minimum level of service, which for some eligible project categories may include a
reasonable projection of increased need, whether due to population growth or otherwise and (2) a
costeffective means for meeting that need, taking into account available alternatives. In
addition, in the case of investments in drinking water service tnificiare to supply drinking
water to satisfy a projected increase in population, the project must also be projected to be
sustainable over its estimated useful l&s.detailed further below, DWSRF and CWSRF
eligible projects continue to be presumed tmbeessary investments under the final rule, with
the exception of projects for the rehabilitation of dams and reservoirs, which the EPA has
permitted in certain circumstances under the DWSRFEandiscussed belgwre addressed
separately in the finalte.

In evaluating whether a project would respond to a need to achieve or maimtain
adequate minimum level of service, a recipient should consider whether it would meet the needs
of the population to be served and would satisfy applicgthledards. For example, a drinking
water project must be sized such that it provides an adequate volume of water to households and
other customers and must meet applicable standards for drinking water quality under the Safe
Drinking Water Act(SDWA). Similarly, a centralized wastewater treatment project should be
designed to manage updated estimated flow rates and comply with Clean Water Act
requirementsThese requirements are already reflected in the eligibility criteria of the DWSRF

and CWSRF, respectilye
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In evaluating whether a project is a ceffective means of providing the water or sewer
service, the recipient should consider the need for the project, the costs and benefits of the
project compared to alternatives, and the effectiveness of tjeefpiromeeting the identified
need. Recipients are not required to conduct a fultleseéfit analysis; however, they should
consider and analyze relevant factors. For example, a recipient may not use funds to pursue a
costly dam rehabilitation to proveddrinking water to a community if it could provide the same
service with a significantly smaller investment by drawing water from another available
reservoir, assuming that doing so would meet the other requirements of the finas rdétailed
furtherbelow, recipients are only required to assesseiisttiveness of projects for the creation
of new drinking water systems, dam and reservoir rehabilitation projects, or projects for the
extension of drinking water service to meet population growth needs.

Certain DWSREF eligibilities are already subject to a-effgctiveness tesSpecifically,
projects that create new drinking water systems must be-affestive solution to addressing
the identified problem? The EPA also imposes a cadtectivenesgondition on dam and
reservoir rehabilitation projects undertaken pursuant to its class deviation from the DWSRF rule.
These projects are particularly expensive and, unlike in the case of other types of eligible
projects, there are often available altéinres to conducting these projed®&ojects for the
extension of drinking water service to meet population growth needs are also often particularly
expensive, and there are often different ways to meet the needs of expanding populations.
Treasury will acordingly require that recipients engage in a-@fdctiveness analysis when
engaging in projects fdhe creation of new drinking water systemiam and reservoir

rehabilitation projects, or projects for the extension of drinking water service to npeddtom

303 Seeq0 CFR35.3520(b)(2)(vi).
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growth needsOther types of eligible water or sewer projects will not be subject to this cost
effectiveness tesincluding lead line replacement and lead remediafibn

In the case gprojects that expand drinking water service infrastructure to satisfy a
projected increase in populatidhe project must alsbe sustainable, meaning that the project
can continue providing the adequate minimum level of service for its estimatedlifisefaking
into account projected impacts of changes to the climate and other expected demands on the
source of water. For example, a reservoir rehabilitation project may not be pursued if the
reservoir will no longer be able to provide an adequate sairdrinking water before the end of
the estimated useful life of the improvements to the reservoir. In areas currently impacted by
drought or where drought conditions are expected to be more frequent or more severe in the
future, sources of drinking watenay be diminished more quickly than in prior periods. In
considering how much of a source of water will be available in the future for the drinking water
project, a recipient must consider that a source of water may be drawn upon or otherwise used
for other current and expected uses, including use by fish and other wildlife.

The final rule applies this sustainability condition to projects that expand drinking water
service infrastructure to satisfy a projected increase in population but not to otkargdwater
projects. When a new source of water is required to remedy an existing threat to public health, as
in the case of source projects eligible under the DWSRF, sustainability should be a
consideration, but in some cases, the need to replace a omategrsource may mean that a less
sustainable choice may be made. When faced with such an issue, such as in the case of a

contaminated well system, a project to replace the contaminated source can be said to be

304|n such casewitherthe projects arpresumptively coseffective (e.g., lead projects would always be considered
costeffective given the costs imposed by lead poisghor a coseffectiveness test is less relevant given the lack
of available alternatives or the relatively low cost of the project.
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Anecessaryo even iofsustaimable over thé lang erdh. Expedienay mayi s
dictate that a shortéerm solution igpursuedf it is costeffective and will prevent health issues
while a longetterm solution can be found. In contrast, an expansion to accommodate population
growth @nnot be said to be necessary if it is not sustainableatewstimated useful life.

Not included in the list of criteria above is the requirement in the interim final rule that
the project be unlikely to be made using private sources of funds. Gateihmay be difficult

to assess in a particular case what the probability of private investment in a project would be,

Treasury has eliminated this standard from the meaning of necessary but nevertheless encourages

recipients to apply funds to projectat would provide the greatest public benefit.

Water and Sewer Infrastructur@s stated above, Congress provided that SLFRF funds
are available for Anecessary water, sewer,
reference to water and seweses consistent with the inclusion of broadband uses. Water, sewer,

and broadband infrastructure all involve the provision of essential services to residents,

n

an

businesses, and other consumers. As the pandemic has made clear, access to broadband has itself

become essential for individuals and businesses to participate in education, commeraadvork,
civic matters and to receive health care and social services.

Water and sewer services provided broadly to the public as essential services include the
provisgon of drinking water and the removal, management, and treatment of wastewater and
stormwater®® Although governments are engaged in other infrastructure related to water,

including irrigation projects, transportation projects, and recreation projects, such projects go

305 In many jurisdictions, stormwater flows into the sewer system rather than into a separate stormwater system. The
separa@ i ncl usion of fAwatero and fisewero infrastructure
all uses relevant to water. Given that sewer systems carry wastewater (and often stormwater), if water infrastructure
were to refer to all watenelated infrastructure in this context, it would make the inclusion of sewer infrastructure
redundant.
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beyond the scope of what is provided to all residents as an essential servissoiPod
drinking water and removal, management, and treatment of wastewater and stormwater are the
typical responsibilities of HAwater and sewero
tremendous need for improvements to the ability of diatal, and Tribal governments to
provide such services, including to address the consequences of deferred maintenance and
additional resiliency needed to adapt to changes to the cliffate.

Although the meaning of water and sewdrastructure for purposes of sections
602(c)(1)D) and 603(c)(1)D) of the Social Security Act does not include all waidated uses,
Treasury has made clear in this final rule that investments to infrastructure include a wide variety
of projects. Tresury i nterprets the word Ainfrastructur
underlying framework or system for achieving the given public purpose, whether it be provision
of drinking water omanagement of wastewater or stormw&téAs discussed belowhis can
include not just storm drains and culverts for the management of stormwater, for example, but

also bioretention basins and rain barrels implemented across a watershed, including on both

306 |In addition, Treasury interprets the eligible uses of SLFRF funds against the background of the Coronavirus

Relief Fund (CRF), for which the SLFRF funds are, in part, a successor. CRF recipients expressed great interest in

using the CRF to pursue watefrastructure projects, including provision of drinking water and internal plumbing

on Triballandsand in Alaskan villages, and broadband projects throughout the country; Treasury permitted these

projects given the connection to the public health emerg@eeyCoronavirus Relief Fund for States, Tribal

Governments, and Certain Eligible Local Governments, 86 FR 4182, 4190, 4192 (Jan. 15, 2021), but the short

deadl ine for use of funds made it diff i cwdtet sevas,andse CRF
broadband clause in the ARPA, along with the SLFRF fun
need.

As discussed below, Congress in the Infrastructure Investment and Jobs Act amended sections 602(c) and 603(c) of
the Scial Security Act to add a new paragraph as sections 602(c)(4) and 603(c)(5), respectively, providing that
SLFRF funds may be used to meet 1iederal matching requirements of any authorized Bureau of Reclamation
project.This authority was added as a aggiely enumerated eligible use regardless of whether the underlying

project would be an eligible use of SLFRF funds under the water and sewer infrastructure eligible use category.

307 See, e.gsection 502 of the Federal Water Pollution Control Act (33%J. C. 1362), defining #dAgr
infrastructured as Athe range of measures that use pl a
surfaces or substrates, stormwater harvest and reuse, or landscaping to store, infiltrate, or evapotranspirate

stomwat er and reduce flows to sewer systems or to surfac
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public and private property, that together reduce the anodunnhoff that needs to be managed
by traditional infrastructure.

Further, Treasury understands that investments in infrastructure include improvements
that increase the capacity of existing infrastructure and extend the useful life of existing
infrastrudure. Accordingly, water and sewer infrastructure investment projects include those that
conserve water, thereby reducing pressure on infrastructure for the provision of drinking water,
and that recycle wastewater and stormwater, thereby reducing pressheeinfrastructure for
treating and managing wastewater and stormwater.

As with other infrastructure projects and capital expenditure projects that are permitted as
responses to the public health emergency and its negativemic impactscosts for fanning
and design and associated-preject costs are eligible uses of SLFRF furi@issts for the
acquisition of land aralsoeligible, but only if needed for the purposes of locating eligible
project components. Recipients should ensure that theythaechnical, financial, and
managerial capability to ensure compliance with the requirements of the SDWA, or that the
assistance will ensure compliance and the owners or operators of the systems will undertake

feasible and appropriate changes in opemnatio ensure compliance over the ldagm.

Drinking Water State Revolving Fund and Clean Water State Revolving Fund

Background:As stated above, in the interim final rule, Treasury included eligible uses of
the DWSRF and the CWSRF as eligible uses of the SLFRF in the water and sewer infrastructure
category. By providing that projects eligible under the DWSRF and the CWSRF aedigitde
uses of SLFRF funds, the interim final rule permitted a broad range of projects that improve

drinking water infrastructure, such as building or upgrading facilities and transmission,
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distribution, and storage systems, including replacement @flkeaice lines. With respect to
clean water and wastewater infrastructure, the interim final rule provided that recipients may use
SLFRF funds to construct publicly owned treatment infrastructure, manage and treat stormwater
or subsurface drainage watand facilitate water reuse, among other uses. Consistent with the
DWSRF and the CWSRF, the interim final rule provided that SLFRF funds may be used for
cybersecurity needs to protect water or sewer infrastructure, such as developing effective
cybersecuritypractices and measures at drinking water systems and publicly owned treatment
works.

Use of DWSREnd CWSRFo Support Climate Change AdaptatioMany of the types
of projects eligible under either the DWSBFCWSRFalso support efforts to address dita
change. For example, by taking steps to manage potential sources of pollution and preventing
these sources from reaching sources of drinking water, projects eligible under the DWSRF and
CWSRF may reduce energy required to treat drinking water. Sigmifadjects eligible under
the DWSRF and CWSRF include measures to conserve and reuse water, for example through
projects to reuse or recycle wastewater, stormwater, or subsurface drainage water. Treasury
encourages recipients to consider green infrastre¢hvestments and projects to improve
resilience to the effects of climate change. For example, more frequent and extreme precipitation
events combined with construction and development trends have led to increased instances of
stormwater runoff, watergdlution, and flooding. Green infrastructure projects that support
stormwater system resiliency could include bioretention basins that provide water storage and
filtration benefits, and green streets, where vegetation, soil, and engineered systems are

combned to direct and filter rainwater from impervious surfaces. In cases of a natural disaster,
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recipients may also use SLFRF funds for water infrastructure to provide relief, such as
interconnecting water systems or rehabilitating existing wells duringtended drought.

Public CommentMany commenters expressed support f
alignment of the use of funds for water and sewer infrastructure under the SLFRF with the
project categories provided through the EPAOGS

Many commenters also provided recommendations about the specific types of water
infrastructure projects that should be eligible under the final rule. In many of these cases,
commenters recommended that Treasury include project types that are aligiaty widethe
DWSRF and CWSRF and thus eligible under the interim final rule and final rule. For example,
several commenters requested that aquifer recharge projects, or other groundwater protection and
restoration projects, be included as eligible ude3L FRF when certain aquifer recharge projects
that 1) implement a nonpoint source pollution management préran®) constitute reuse of
wastewater, stormwater, or subsurface drainage water are in fact eligible usdbeGii¢BRF.
Furthermore, undehe DWSRF, eligible projects include certain aquifer storage and recovery
systems for water storage.

Treasury Response&ligible projects articulated in the DWSRF and CWSRF continue to
be eligible uses of SLFRiendsunder the final ruleRecognizing thatecipients have faced
challenges interpreting eligible use categories under the interim final rule oref@sncing
EPA program materials to interpret eligible project types, Treasury is including in this

Supplementary Informaticadditional informatbn on the types of projects eligible under the

308 gpecifically, this would include desalination projects that decrease the burden on aquifers where there is causal
relationship between aquifer withdrawals and saltwater intrusion if thegisdmplement a nonpoint source

pollution management program under section 319 of the Clean Water Act. This could include projects in which
desalinated seawater is injected into the aquifer to mitigate or prevent salt water intrusion, as well agprojects
which brackish water is removed from an aquifer, desalinated, and returned to the aquifer.
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DWSRF and CWSRF. Treasury emphasizes that this further clarification does not represent a
change in eligibility. Treasury encourages recipients to reference EPA handbooks for the
DWSRF and CWSRF, which providierther information and detail about the types of projects
eligible under those programs and thus under the final rule.

Eligible projects under the DWSRElIigibilities under the DWSREF, the interim final

rule, and the final rule includeqjects that address present or prevent future violations of health
based drinking water standards. These include projects needed to maintain compliance with
existing national primary drinking water regulations for contaminants with acute and chronic
healh effects. Projects to replace aging infrastructure are also eligible uses if they are needed to
maintain compliance or further the public health protection objectives of section 1452 of the
SDWA.2%° The following project categories are eligible under tNg¢ERF, were eligible under
the interim final rule, and continue to be eligible underfinal rule:

(i) Treatment projectsncluding installation or upgrade of facilities to improve the

guality of drinking water to comply with primary or secondary stas&land point of

entry or central treatment under section 1401(4)(B)(i)(lll) of the SDWA.

(i) Transmission and distribution projectacludinginstallation or replacement of

transmission and distribution pipes to improve water pressure to safe lete|xrevent

contamination caused by leaks or breaks in the pipes.

(iif) Source projectancluding rehabilitation of wells or development of eligible sources

to replace contaminated sources.

309 See42 U.S.C. 306{L2(a)(2)(B) (limiting financial assistance used by a public water systexpenditures

(including expenditures for planning, design, gjtiand associated preconstruction activities, or for replacing or
rehabilitating aging treatment, storage, or distribution facilities of public water systems, but not including
monitoring, operation, and maintenance expenditures of a type or categorythehistiministrator of the EPA has
determined, through guidance, will facilitate compliance with national primary drinking water regulations applicable
to the system undé? U.S.C.300¢g 1 or otherwise significantly further the health protection objectfe¢ise

SWDA); See alsal0 CFR 35.3520(b).
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(iv) Storage projectancluding installation or upgrade of elide storage facilities,

including finished water reservoirs, to prevent microbiological contaminants from

entering a public water system.

(v) Consolidationprojects including projectsieeded to consolidate water supplies

where, for example, a supply Hascome contaminated or a system is unable to maintain
compliance for technical, financial, or managerial reasons.

(vi) Creation of new systemisicluding those that, upon completion, will create a

community water system to address existing public hgatthlems with serious risks

caused by unsafe drinking water provided by individual wells or surface water sources.
Eligible projects are also those that create a new regional community water system by
consolidating existing systems that have technicanfiral, or managerial difficulties.

Projects to address existing public health problems associated with individual wells or
surface water sources must be limited in scope to the specific geographic area affected by
contamination. Projects that create negional community water systems by

consolidating existing systems must be limited in scope to the service area of the systems
being consolidated.

Ineligible projects under the DWSRFederallyowned public water systems and-for

profit noncommunity water systems are not eligible to receive DWSRF funds and therefore

SLFRF funds’l° The acquisition of water rights, laboratory fees for routine compliance

monitoring, and operation and maintenance expenses are not costs associated witents/gstm

infrastructure and thus would not be eligible under the final ftfi€rojects needed primarily to

serve future population growth are also ineligible under the DWSRF; the treatment of such

310Seeq0 CFR 35.3520(d)(1).
311 See id af 35.3520(€)(2)4).
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projects under thBnalruleisdi scussed separately below under
Service. 0 Proj ect RFnus$tbegized bngy toaatamenodaté dareasobalsS
amount of population growth expected to occur over the useful life pirtject

Eligible projects under the CWSRThe final rule continues to allow the use of SLFRF

funds for projects eligible under tAVSRF, consistent with the interim final rule. Under the
CWSREF, a project must meet the criteria of one of the following CWSRF eligibilities to be
eligible for assistance. Section 603(c) of the Clean Water Act (C¥prpvides that the
CWSRF can providesaistance:
() to any municipality, intermunicipal, interstate, or state agency for construction of
publicly owned treatment works (as defined in section 212 of the GWA);
(ii) for the implementation of a management program established secteon 319 of
the CWA314
(iii) for the development and implementation of a conservation and management plan
under section 326f the CWA3!®
(iv) for the construction, repair, or replacement of decentralized wastewater treatment
systems that treat munpel wastewater or domestic sewage. Eligible projects include,
but are not limited to, the construction of new decentralized systems (e.g., individual
onsite systems and cluster systems), as well as the upgrade, repair, or replacement of
existing systems.
(v) for measures to manage, reduce, treat, or recapture stormwater or subsurface drainage

water. Publicly and privately owned, permitted and unpermitted projects that manage,

31233 U.S.C. 1383(c).
31314, § 1292.
31414, § 1329.
31514, § 1330.
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reduce, treat, or recapture stormwater or subsurface drainage water are Eligible.
example, projects that are specifically required by a Municipal Separate Storm Sewer
System (MS4) permit are eligible, regardless of ownership. Projects may include, but are
not limited to green roofs, bioretention basins, roadside plantings, poneragat, and
rainwater harvesting.

(vi) to any municipality, intermunicipal, interstate, or state agency for measures to reduce
the demand for publicly owned treatment works capacity through water conservation,
efficiency, or reuse. Eligible projects inckidbut are not limited to, the installation,
replacement, or upgrade of water meters; plumbing fixture retrofits or replacement; and
gray water recycling. Water audits and water conservation plans are also eligible.
Equipment to reuse effluent (e.g., gragter, condensate, and wastewater effluent reuse
systems) is eligible.

(vii) for the development and implementation of watershed projects meeting the criteria
set forth in section 122 of the CWAE Projects that develop or implement a watershed
pilot project related to at least one of the six areas identified in section 122 of the CWA
are eligible: watershed management of wet weather discharges, stormwater best
management practices, watershed partnerships, integrated water resource planning,
municipality-wide stormwater management planning, or increased resilience of treatment
works.

(viii) to any municipality, intermunicipal, interstate, or state agency for measures to
reduce the energy consumption needs for publicly owned treatment works. Projects may

include, but are not limited to, the installation of energy efficient lighting, HVAC,

3181d. § 1274.
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process equipment, and electronic equipment and systems at publicly owned treatment
works. Planning activities, such as energy audits and optimization studies are also
eligible.

(ix) for reusing or recycling wastewater, stormwater, or subsurface drainage water.
Projects involving the reuse or recycling of wastewater, stormwater, or subsurface
drainage water are eligible. This includes, as part of a reuse project, the punctias
installation of treatment equipment sufficient to meet reuse standards. Other eligible
projects include, but are not limited to, distribution systems to support effluent reuse,
including piping the effluent on the property of a private consumerargetiransmission
lines, injection wells, and equipment to reuse effluent (e.g., gray water, condensate, and
wastewater effluent reuse systems).

(x) for measures to increase the security of publicly owned treatment works. Security
measures for publicly omed treatment works might include, but are not limited to,
vulnerability assessments, contingency/emergency response plans, fencing, security
cameras/lighting, motion detectors, redundancy (systems and power), secure chemical
and fuel storage, lalbatoryequipment, securing large sanitary sewers, and taqpmoef
manholes. The CWSRF cannot fund operations and maintenance activities. Therefore,
maintaining a human presence (i.e., security guards) and monitoring activities are not
eligible.

Other clarificatons of DSWRF and CWSREF eligible project cateqgories

Public CommentSeveral commenters requested that Treasury provide clarification of the
requirements associated with use of SLFRF funds for necessary investments in water and sewer

infrastructure.
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Treasury ResponseAfter release of the interim final rule, Treasury clarified in further
guidance that, while recipients must ensure that water and sewer infrastructure projects pursued
are eligible under the final rule, recipients are not required to olrajiecp preapproval from
Treasury or any other federal agency when using SLFRF funds for necessary water and sewer
infrastructure projects unless otherwise required by federal law. For projects that are being
pursued under the eligibility categories praddhrough the DWSRé&r CWSRFprograms,
project eligibilities are based on federal project categories and definitions for the programs and
not on each state's eligibility or definitions. While reference in the final rule to the DWSRF,
CWSRF,or other fedeal water programs is provided to assist recipients in understanding the
types of water and sewer infrastructure projects eligible to be funded with SLFRF, recipients do
not need to apply for funding from the applicable state programs or through any feateral
program. Similarly, besides eligible project categories, the final rule does not incorporate other
program requirements or guidance that attach to the DWSRISRF,or other federal water
programs. However, as noted above, recipients should be afxatreer federal or state laws or
regulations that may apply to construction projects or water and sewer projects, independent of
SLFRF funding conditions, and that may requiregpproval from another federal or state

agency.

Expanded Eligible UsesfaVater and Sewer Infrastructure
Summary

Public CommentMany commenters requested broader flexibility in the use of SLFRF
funds for water and sewer infrastructure projects that are not eligible under the DWSRF and

CWSRF. These commenters argued that localities are best situated to identify thertl@gtiest
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wata and sewer projects in their communities. Several Tribal government commenters noted

that Tribes have different water and sewer infrastructure needs than states and localities and that
additional flexibility in the use of funds would lift current barrisssmproving infrastructure on

Tribal lands.

To achieve additional flexibility, commentesaggested a range of options for
broadening the eligible use of SLFRF funds for necessary water and sewer infrastructure. For
example, several commenters suggesteadsury broaden the eligibilities provided under the
interim final rule to include project types eligible under other federal water and sewer programs.

Treasury Responsé@reasury agrees that additional flexibility for use of SLFRF funds is
warranted and is providing expanded eligibilities as described below, several of which address
specific areas of need outlined by Tribal and rural communities.

As discussed below, Traay has incorporated into the final rule projects that are eligible
under certain programs established by the EPA under the Water Infrastructure Improvements for
the Nation Act (WIIN Act). Other wateaelated grant programs cited by commenters include
projects that are otherwise already covered by the final rule, for example because they are
covered as eligible under the DWSRF or the CWSREF, or projects that are ineligible under the
final rule because they are beyond the scope of the meaning of water angsgects for
purposes of ARPA. To minimize the need for recipients of SLFRF funds to cross reference
eligibilities across multiple federal programs, which may exacerbate current challenges to
understanding eligibility under SLFRF, Treasury is providietpiled information related to

expanded eligibilities within the text of ti&upplementary Informatictor the final rule.
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Stormwater Infrastructure
Public CommentSeveral commenters requested that additional stormwater infrastructure
projects be inlcded as eligible uses of SLFRF funds under the final rule. Commenters suggested
that culvert repair and resizing and replacement of storm sewers is necessary to address increased
rainfall brought about by a changing climate. Other commenters notedrédatannmunities
that do not manage their own sewer systems may rely on this type of water infrastructure.
Treasury Respons@he CWSRF includes a broad range of stormwater infrastructure
projects, and as such these projects were eligible under the ifiteximule and continue to be
eligible under the final rule. These projects include gray infrastructure projects, such as
traditional pipe, storage, and treatment systems. Projects that manage, reduce, treat, or recapture
stormwater or subsurface drainagater are also eligible, including ret@the control systems for
combined sewer overflow management, and sediment control. Culvert infrastructure projects are
eligible under the CWSREF if they 1) implement a nonpoint source management plan, 2)
implement Né&onal Estuary Program Comprehensive Conservation and Management Plan, or 3)
implement a stormwater management plan with the goal of providing a water quality benefit.
Stormwater projects under the CWSRF also encompass a number of eligible green infrastruc
categories, such as green roofs, green streets, and green walls, rainwater harvesting collection,
storage, management, and distribution systemstirealcontrol systems for harvested
rainwater, infiltration basins, constructed wetlands, includimtase flow and subsurface flow
(e.q., gravel) wetlands, bioretention/bioswales (e.g., bioretention basins, tree boxes), permeable
pavement, wetland, riparian, or shoreline creation, protection, and restoration, establishment or
restoration of urban tree mapy, and replacement of gray infrastructure with green infrastructure

including purchase and demolition costs.
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In addition to the eligible uses undae CWSRF, Treasury is expanding the eligible uses
under the final rule to include stormwater systemaisifucture projects regardless of whether
there is an expected water quality benefit from the project. Treasury anticipates that this eligible
use will allow recipients to manage increased volumes of stormwater as a result of changes to the
climate. For gample, the final rule now permits the use of SLFRF funds for the repair,
replacement, or removal of culverts or other retdam crossing infrastructure to the extent the
purpose of the project is to manage stormwater. In addition, Treasury understdrls tepair,
replacement, or removal of culverts may necessitate the repair or upgrade of roads. As noted in
guidance issued after the interim final rule, recipients may use SLFRF funds for road repairs and
upgrades that interact directly with an eligilstormwater infrastructure project. All stormwater
infrastructure projects undertaken should incorporate updated design features and current best

practices.

Private Wells and Septic Systems

Public CommentSeveral commenters requested that the scopkgilile projects be
expanded to allow for the expenditure of SLFRF funds on private wells or septic systems.
Commenters noted that wells may be contaminated with dangerous substances, including
arsenic, lead, radon, and PFAS {merd polyfluoroalkyl). @mmenters also suggested that
because rural and underserved communities are often reliant on these infrastructure types for
their drinking water or wastewater needs, lack of appropriate funding to maintain these systems
could present health and safetyuissthat disproportionately affect certain communities

Treasury Respons€onsistent with the CWSRF, the installation, repair, or replacement

of private septic units continues to be an eligible use of SLFRF funds under the final rule. For
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example, eligite projects include those that address groundwater contamination resulting from
faulty septic units and those that would connect failing septic systems to centralized wastewater
treatment. Consistent with the DWSRF, connecting homes served by a privateaveliblic
water system is an eligible use of SLFRF funds.

In addition, Treasurias provided in the final rule that recipients may use SLiitRés
for an expanded set of infrastructure projects that improve access to and provision of safe
drinking water for individuals served logsidentialells. Eligible projects under this category
include rehabilitation of private wells, testing initiatives teritfy contaminants in wells, and

treatment activities and remediation strategies that address contamination.

Remediating Lead in Water

Public CommentSeveral commenters emphasized the need to fully remediate lead
contamination, especially in structutest serve the public or populations like children that are
particularly vulnerable to the effects of lead exposure, such as schools and daycares. Many
American households and an estimated 400,000 schools and childcare centers currently lack safe
drinking water3'’

Treasury Responsé@he replacement of lead service lineg to premise plumbing, is an
eligible use under the DWSRF and continues to be an eligible use of SLFRFSunldsprojects
are eligible regardless of the pipe material of the replacelmestand ownership of the property
on which the service line is located. Lead service line replacement projects can serve households,

schools, or any other entities. Given the lifelong impacts of lead exposure for children and the

317 The White House, Updated Fact Sheet: Bipartisan Infrastructure Invesim Jobs Act (August 2, 2021),
https://www.whitehouse.gov/briefingpom/statementeeleases/2021/08/02/updatttt-sheetbipartisan
infrastructureinvestmertandjobs-act/.
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widespread prevalencé lead service lines, Treasury encourages recipients to consider projects
to replace lead service lines.

In addition, Treasury is providing in the final rule that for lead service line replacement
projects, recipients must replace the full length of tieieeline, and not just a partial portion
of the service line. Some water utilities, when replacing service lines, will only replace the
Apublic portiono of the service |ine and phys
public/private line. Tis action can result in elevated drinking water lead levels for some period
of time after replacement, suggesting the potential for harm, rather than benefit during that time
period3*® Requiring replacement of the full length of the service line is algsistnt with the
requirements of thE P A Ibead and Copper Rule Revisions for water systems that have an
action level exceedance for I€&tand certain other water systefig.

Treasury is expanding eligible uses of SLFRF funds to inghfdastructure projects
eligible under EPA grant programs authorized by the WIIN3AdEligible projects under these
programs include the installation or@ptimization of corrosion control treatment, replacing lead
service lines, replacing galvanizeges downstream of a lead service line (other than lead pipes
within a home as discussed below), and maint a
service lines. Water quality testing, compliance monitoring, and remediation activities in schools

and other childcare facilities, as well as activities necessary to respond to a contaanéant

318 SeeEPA Science Advisory Board, Evaluation of the Effectiveness of Partzl Bervice Line Replacements,
(September 2011), https://www.epa.gov/sdwa/sciettasoryboardevaluationeffectivenesspartiatlead service
line-replacements (advising against partial lead service line replacement).

319 Environmental Protection Agencsypa note 191.

320 Environmental Protection Agency, National Primary Drinking Water Regulations: Lead and Copper Rule
Revisions, 86 FR 4198. 40 CFR 141.84, and preaatil215, January 15, 2021,
https://www.federalregister.gov/d/20286971 scheduled tbecome effective December 16, 2021, Environmental
Protection Agency, 86 FR 31939, https://www.federalregister.gov/d/20800.

321 Eligible uses of funds include those eligible under the Small, Underserved, and Disadvantaged Communities
Grant (Section 2104Reduction in Lead Exposure via Drinking Water Grant Program (Section 2105) and Lead
Testing in School and Child Care Program Drinking Water Grant Program (Section 2107).
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eligible uses of SLFRF fundé? Remediation activities such as replacement of faucets, internal
plumbing, and fixtures in schools and childcare facilities @ @n eligible use of SLFRF
funds.

Consistent with the EPA programs, replacement of lead pipes within a home is not
eligible under the final rule because the vast majority of lead contamination cases can be solved
by replacing lead service lin@scluding on public and private property) and faucets and fixtures
themselves. As suchgplacement of lead pipes within a home would not be considered a cost
effective means for achieving the desired | ev
investment. The provision of bottled water is also not an eligible use of SLFRF funds under this
eligible use category, as it is not an investment in infrastructure. However, bottled water in areas
with an action level exceedance for lead in water may ledigible use of SLFRF funds undar
separate eligible use categoryfior e me di ati on of | eadopaeat and o
Assistance to Households in Public Health and Negative Economic Impacts.

Water filtration systems are eligible under the EPa&ngiprograms and the final rule as
l ong as they are installed as a permanent par
temporary use. Conducting remediation, folow monitoring and conducting public education
and outreach about the availabilitiyiofrastructure programs, such as water testing and fixture
replacement programs funded with SLFRF funds or otherwise, are also eligible projects. Finally,
recipients should note that #Aremediation of |

eligible use category and a broader range of programs and services may be eligible under that

section, including investments that are not I

322 Such testing and remediation programs would be an eligible use of SLFRF fund¢hgitviney would help a

recipient determine whether an infrastructure project, such as a lead line replacement, is necessary. In contrast, as
mentioned above, the costs of continual testingag that i
costs would not be considered part of an infrastructure project.
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|l ead paint and other | ead hé&zimRudlisHealthand sect i on

Negative Economic Impacts.

Dams and Reservoirs

Public CommentMany commenters requested that Treasury broaden eligibilities to
include dams and reservoirs, infrastructure that commenters noted may in its current state be
unsafeand could put surrounding communities at risk. Some commenters argued that dams and
reservoirs play an important role in providing municipal water supply and water to irrigate
farmland, including in areas impacted by recent droughts. Other commenterthadtethrge
number of dams are currently classified as Highard structures, the failure of which would
have severe consequences for public safety and the local environment. With respect to reservoirs,
commenters articulated that changing climate dori have necessitated upgrades to reservoir
infrastructure to ensure existing facilities can meet the local water needs of a community.
Commenters noted that communities facing drought may also need to adjust or enhance
reservoirs to maintain adequateterasupply.

In contrast, several commenters suggested that infrastructure projects related to dams and
reservoirs should not be considered eligible uses of SLFRF funds. These commenters noted that
alternate sources of funding exist for dam and reservojeqts and that dams and reservoir
infrastructure could result in negative impacts to Tribal communities and negative environmental
impacts, including harm to wildlife habitats.

Treasury Respons@reasury understands that many dams and reservoirsdrohee
rehabilitation are dams and reservoirs whose primary purpose is to provide drinking water. As

discussed above, SLFRF funds are available for projects related to the provision of drinking
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water. Moreover, since issuance of the interim final rule, & Bas adopted a class deviation
from the DWSRF regulations that permits such dam and reservoir rehabilitation projects in
certain circumstance$® In approving this class deviation, the EPA recognized that many dams
used for drinking water are aging and deteriorating and pose a public health risk to communities;
that current dam conditions do not meet state safety standards; and that resenitjriapac
diminished and requires dredging to meet drinking water needs of the existing population.
Treasuryobés final rule provides that funds
reservoirs if the primary purpose of the dam or reservoir is for dgnkater supply and the
rehabilitation project is necessary for continued provision of drinking water supply. In
considering whether a dam or reservoir project is necessary for the provision of drinking water
supply, a recipient may take into considerafisture population growth in certain
circumstances, as discussed urfiteqpansion of Drinking Water Service Infrastructubelow,
but theprojectmust in any case loesigned to support no more than a reasonable level of
projected increased ne€khe recipent must also determine that the project is-eff&ctive, i.e.,
that there are not significantly superior alternatives that are available, taking into consideration
the relative costs and benefits of the project as compathddealternatives.
This change to the final rule would permit a wide variety of proj&étshe limitation in
the final rule to rehabilitation of existing dams and reservoirs reflects the scope of the EPA class

deviation referenced abov e igaifitaht nded ranvastmgnds und

323SeeEPA, Approval of Class Exception from the Regulatory Prohibitions on the Use of Drinking Water State

Revolving Fund for Rehabilitation of Dams and Reservoirs (July 14, 2021), ladeaa
https://www.epa.gov/system/files/documents/20Z1dwsrfclassdeviationdamreservoirrehab2021_0.pdf.

2As noted in the EPAOs class deviation, examples of da
repair; dam resurfacing, mdiing, or other structural repairs, including minimal height increases if needed to

maintain the structural integrity of the dam; grouting for seepage control or liquefaction remediation (e.g., epoxy

resin, asphalt, or rock); repair or replacement of digensystems; and seismic stability efforts (e.g., anchors).

Examples of reservoir rehabilitation projects include sedimentation dredging and reservoir lining.
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in rehabilitation to address deterioration of dams and the diminished capacity of reservoirs.
Further, Treasury expects that in many cases it would be considerably more difficult to
demonstrate that construction of a new dameservoir would be necessary for the purpose of

the provision of drinking water than is the case for rehabilitation of dams and reservoirs already
serving that purpose for a particular population, particularly given opportunities to meet drinking
waterneeds through water reuse and conversation efforts. For these reasons, and given that the
relatively short period of availability of the funds makes new dam and reservoir construction
with these funds less likely, Treasury has limited the scope of thetile to dam and reservoir
rehabilitation projects.

As discussed above, Treasury has determined that ARPA does not authorize the use of
SLFRF funds for uses other than the provision of drinking water and the management of
wastewater and storm water. &sch, the final rule does not include infrastructure projects
related to dams and reservoirs as eligible uses of SLFRF funds unless they meet the conditions
discussed above.

Public CommentSeveral commenters requested that the removal of dams and tessocia
habitat restoration should be eligible uses of SLFRF funds, noting that in some cases, dam
removal will improve water quality while removing loterm operational expenses for the
recipient.

Treasury Respons®am removal projects and associated stread habitat restoration
projects are eligible uses of the CWSRF and continue to be eligible under the final rule when the
removal implements either a nonpoint source management program plan or a National Estuary

Program Comprehensive Conservation and &d@ment Plan or when the removal will provide
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a water quality benefit. Habitat restoration projects more generally may also be eligible under the

CWSRF and the final rule if they constitute a form of stormwater infrastructure.

Expansion of Drinking WateBervice Infrastructure

Public CommentCommenters asked for the ability to use funds for drinking water
projects for the purpose of meeting needs arising from future growth, which, given the
restrictions applicable to the DWSRF, was not permitted undéntdyém final rule.

Treasury Responsés provided for in the SDWA, the DWSRF is meant to serve the
public health needs of the existing population. The EPA regulation implementing the DWSRF
program provides that projects needed primarily to serve fptyelation growth are not
eligible uses of the DWSRF. A project that is intended primarily to address public health or
regul atory compliance issues for the existing
amount of population growth over the fiddife of the projectt?®

ARPA does not include the same limitation as the SDWA. Accordingly, the final rule
provides that recipients may use SLFRF funds for projects that are needed to support increased
population in certain caseSRPA limits projectd o t hose i nvestments that
discussed above, Treasury interprets this to mean that the investments must be (1) responsive to
an identified need to achieve or maintain an adequate minimum level of service, which for some
eligible project ategories may include a reasonable projection of increased need, whether due to
population growth or otherwise and (2) a eelective means for meeting that need, taking into
account available alternatives. For this eligible use category, expansionknfigiivater service

infrastructure, the project must also be projected to be sustainable over its estimated useful life.

3255ee40 CFR 35.3520(e)(5).
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Investments must be determinedtnecessary when they are initiated. Accordingly,
Treasury is clarifying in the final rule thatetimeed identified for a water or sewer project may
include a need arising from reasonable expectations of future population growth, provided that it
is necessary at the time the investment is initiated for the recipient to make the investment to
meet thiggrowth. For example, a recipient expecting increased population during the period of
performance may install a drinking water treatment plant to meet that growth. In addition, a
recipient expecting increased population growth outside the period of penfmmeay install
the treatment plant if the planning and construction timeline for the project would require work
to begin during the performance period in order to meet the expected population growth. A
recipient may install transmission lines as parhefdevelopment of new housing occurring
during the period of performance. In this case, the housing development must be in progress; a
recipient may not use the SLFRF funds to install a water main, for example, to an undeveloped
tract in the expectation dhin the future that tract will be developed with housing, because there
would be no need for that investment to be made at the time it is initiated.

For the reasons discussed above, if a project is undertaken to address expected growth in
population, te project must also be sustainable, meaning that the project can continue providing
the adequate minimum level of service for its estimated useful life, taking into account projected
impacts of changes to the climate and other expected demands on teeofovater. In
considering how much of a source of water will be available in the future for the drinking water
project, a recipient must consider that a source of water may be drawn upon or otherwise used
for other current and expected uses, includingoysiesh and other wildlife. A drinking water
project that is designed to address a growing population cannot be considered a necessary

investment i f the source of drinking water wi
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needs before the end diet estimated useful life of the project. In such a case, a recipient should
consider alternative sources or drinking water. ieterpretation of Necessary Investments and
Water and Sewer Infrastructdére a fos moge information.
NonFederal Matching Requirements for Authorized Bureau of Reclamation Projects
The Infrastructure Investment and Jobs Act amends sections 602(c) and 603(c) of the
Social Security Act to add an additional eligible use of SLFRF funds, providin§itk&F
funds fAmay be used f or -Fgderal pabchirg sequirdmerd raquired f y i n g
for [an authorized Bu¥feau of Reclamation pr o]
This amendment permits the use of SLFRF funds to meefeal@nal matching
requirement®f any authoried Bureau of Reclamation project, regardless of whether the
underlying project would be an eligible use of SLFRF funds under the water and sewer
infrastructure eligible use category. These amendments are effective as of March 11, 2021, as if
included in tke ARPA at the time of its enactment Treasury will provide further guidance to
recipients on the scope of Bureau of Reclamation water projects and expenses covered by this

provision.

Floodplain Management and Flood Mitigation Projects

Public CommentSeveral commenters requested that projects to address floodwater,
including floodplain management and flood mitigation projects, be included as an eligible use of
SLFRF funds. Within this category of floodplain management and flood mitigation

infrastructureseveral commenters requested that the installation of levees, flood walls, sea

326 SeePub. L. No. 11758, § 40909(a) (b) (Nov. 15, 2021).
327 See id 8§ 40909(c).
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walls, elevation projects, dredging, or natbesed flood mitigation projects be included as
eligible projects.

Treasury Respons@reasury notes thaomefloodplain management and flood
mitigation infrastructure projects, including green infrastructure designed to protect treatment
works from flood waters and flood impact are currently eligible under the CWSRF and therefore
continue to be eligible under tfiaal rule.

Treasury has not included floodplain management and flood mitigation projects more
generally as eligible under the final rule. Although floodplain management and flood mitigation
are functions of many state and local governments, they ateensort of generaliprovided
essential services included within the meaning of water and sewer projects under the ARPA, as

discussed above.

Irrigation

Public CommentSome commenters requested that irrigation projects be an eligible use
because theyomsider such projects to be critical infrastructure. Several commenters supported
this request by noting that irrigation systems may be used to replenish aquifers and recharge
wells, in addition to delivering water for irrigation. One commenter also ribé&tdhe national
irrigation system is antiquated and in need of repair.

Treasury Respons&ome irrigation projects were eligible under the interim final rule
and continue to be eligible under the final rule as a result of their inclusion as eligjblgro
under the CWSRF. For exampleater efficient irrigation equipment that redatiee runoff of
nutrients and implements a management program established under section 3TNAthe

and/or a conservation and management plan under section 320CW#are eligible uses
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underthe CWSRF and therefore continue to be an eligible use of SLFRF funds under the final

rule. Likewise, projects to receive and distribute reclaimed water for irrigation systems or other

agricultural use are eligible under the CWSkie therefore continue to be an eligible use under

the final rule. Unlike projects for the improvement of irrigation systems generally, these

reclaimed water projects are related to wastewater treatment and stormwater management, which

are within the scaopof the meaning of water and sewer infrastructure for purposes of ARPA.
Treasury considered commenter requests for inclusion of additional irrigation

infrastructure and determined that irrigation projects more generally are not permitted under the

final rule. Although these types of projects may be wegkated infrastructure, they are not the

sort of generallyprovided essential services included within the meaning of water and sewer

projects under ARPA, as discussed above.

Consumer Incentive Programs

Public CommentOne commenter requested that consumer incentive programs in the
areas of water use efficiency, conservation, green infrastructure, reuse, and other distributed
solutions be an allowable use of SLFRF.

Treasury Respons@dhe DWSRF and CWSRéligibilities include the development and
implementation of incentive and educational programs that address and promote water
conservation, source water protection, and efficiency related to infrastructure improvements, e.g.,
incentives such as rebatedrietall green infrastructure such as rain barrels or promote other
water conservation activities. Treasury clarifies that such project types were eligible under the

interim final rule and continue to be eligible under the final rule.
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2. BROADBAND INFRASTRUCTURE

Under the ARPA, recipient governments may
i nvest ments i nébr olathelSapplemerntaryfinfomnatiolw thedntexinr fieal 0
rule, Treasury interpreted necessary invest me

provide an adequate minimum level of service and [that] are unlikely to be made using private
sources of funds. 0 ithlreseeat 0broagbamdspetifirallynseath t hat |,
necessary investments include projects that
underserved populations to reach an adequate level to permit a household to work or attend

school, and thatare unlikel t o be met with private sources

Summary ofnterim Final Rule Public Comments, and Treasury Response

Summary of Interim Final Ruldén implementing the ARPA, the interim final rule
provided that eligible broadbamufrastructure investments are limited to those that are designed
to provide service to unserved or underserved households or businesses, defined as those that
lack access to a wireline connection capable of reliably delivering at least minimum spegds of 2
Mbps download and 3 Mbps upload. Tihterim final rule also provided that eligible projects
under the SLFRF are limited to those that are designed to deliver, upon project completion,
service that reliably meets or exceeds symmetrical upload and dovagleads of 100 Mbps. In
instances where it would not be practicable for a project to deliver such service speeds because
of the geography, topography, or excessive costs associated with such a project, the interim final
rule provided that the project waliberequired to be designed to deliver, upon project

completion, service that reliably meets or exceeds 100 Mbps download speed and between at
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least 20 Mbps and 100 Mbps upload speeds and be scalable to a minimum of 100 Mbps
symmetrical for download angload speeds.

In addition, Treasury, in thBupplementary Informatioto the interim final rule,
encouraged recipients to pursue a number of other objectivesTreasury encouraged
recipients to prioritize investments in fibeptic infrastructure wherever feasible and focus on
projects that deliver a physical broadband connection by prioritizing projects that achieve last
mile connections. Second, Treasury encouraged recipients to integrate affordability options into
their program dsign. Third, Treasury encouraged recipients to prioritize support for local
networks owned, operated, or affiliated with local governments, nonprofits, and cooperatives.
Fourth, Treasury encouraged recipients to avoid investing in locations with exigtiegraents
to build reliable wireline service with minimum speeds of 100 Mbps download and 20 Mbps
upload by December 31, 2024, in order to avoid duplication of efforts and resources. Finally,
following release of the interim final rule, Treasury providedHfer guidance clarifying some
aspects of broadband infrastructure eligibility, specifically on flexibility for recipients to
determine eligible areas to be sery&tmiddle-mile projects>?® pre-project development
costs®3® broadband connections to scheot libraries’! and the applicability of the National
Environmental Policy Act (NEPA) and the DaBsicon Act33?

Summary of Public Commeni&easury received several comments on the interim final
rul eés requirements r e grdandbuildtg speet stagpdarold, as wellr e a s

as Treasuryodos e Suppementary bformatidofthe interimtfifalerule. Many

328See FAQ 6.8, 6.9, 6.1Coronavirus State and Local Fiscal Recovery Funds, Frequently Asked Questions, as of
July 19, 2021; https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf.

329 See FAQ 6.10. Id.

3305ee FAQ 6.12. Id.

331See FAQ 64. Id.

3%2See FAQ 6.4, 6.17. Id.

295



commenters found the interim final rule's requirement to limit projects to those designed to
provide service to unserved underserved households or businessé® appropriately focused
on hardto-reach areas. In contrasther commenters argued that this requirement was too
restrictive and that it would limit the ability for some recipients, particularly local govetsmen
to invest in broadband infrastructure.

Separately, some commenters supported the interim final rule's requirement that eligible
projects be built to reliable speeds of 100 Mbps symmetrical, with an exception for areas where
it was impracticable, ancheouragement that projects be built with fiogtic infrastructure,
while a few others argued that the interim final rule should remain techno&agyal and that
| ower speed standards would be more appropria

Summary of Treasy Responsen response to the commentse final rule expands
eligible areas for investment lbgquiring recipients to invest in projects designed to provide
service to households and businesses with an identified need for additional broadband
infrastructure investment, which would include but not be limited to a lack of broadband service
reliably celivering certain speeds. In addition, as discussed further below, the final rule further
supports the expansion of affordable access to broadband service for households by requiring
that recipients use a provider that participates in a qualifying affiitdadtan. Treasury
encourages recipients to prioritize projects that are designed to provide service to locations not
currently served by a wireline connection that reliably delivers at least 100 Mbps of download
speed and 20 Mbps of upload speed.

The fnal rule maintains the interim final rule's requirement that eligible projects be
designed to, upon completion, reliably meet or exceed symmetrical 100 Mbps download and

upload speeds. As was the case under the interim final rule, in cases whereptagticble,
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because of the excessive cost of the project or geography or topography of the area to be served
by the project, eligible projects may be designed to reliably meet or exceed 100 Mbps download
speed and between at least 20 Mbps and 100 Mbpadippeed and be scalable to a minimum
of 100 Mbps download speed and 100 Mbps upload speed. Treasury continues to encourage
recipients to prioritize investments in fibeptic infrastructure wherever feasible @ndocus on
projects that will achieve &mile connections, whether by focusing directly on funding last
mile projects or by ensuring that funded middide projects have commitments in place to
support new and/or improved lasile service.

The final rule requires recipients to address tf@rdébility needs of lowncome
consumers in accessing broadband networks funded by SIghR that such a project cannot
be considered a necessary investment in broadband infrastructure if it is not affordable to the
population the project would serwecipients must require the service provider for a completed
broadband infrastructure investment project that provides service to households to either
participate in the Federal Communications Com
Program (ACP), or tierwise provide access to a brdzbsed affordability program to lew
income consumers in the proposed service area of the broadband infrastructure that provides
benefits to households commensurate with those provided under the ACP.

Treasury also recognigehe importance of affordable broadband access for all
consumers beyond those that are-lneome. As part of their project selection process,
recipients are encouraged to consult with the community on the general affordability needs of the
target markets the proposed service area. Additionally, recipients are encouraged to require
that services provided by a broadband infrastructure project include at least ertestayption

offered without data usage caps and at speeds that are sufficient foehdidwgth multiple
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users to simultaneously telework and engage in remote leaReagpientswill be required to
report speed, pricing, and any data allowance information as part of mandatory reporting to
Treasury.

The final rule also clarifies that ssidies to households and communities impacted by the
pandemic to access th#ernet, broadband adoption programs, digital literacy programs, and
device programs are eligible programs to respond to the public health and negative economic
impacts of the patemic under sections 602(c)(1)(A) and 603(c)(1)@¢e section Assistance to
Households in Negative Economic Impacts.

Treasury continues to encourage recipients to prioritize support for broadband networks
owned, operated by, or affiliated with local gawaents, nonprofits, and cooperatives. In
addition, to the extent recipients are considering deploying broadband to locations where there
are existing enforceable federal or state funding commitments for reliable service at speeds of at
least 100 Mbps dowoad speed and 20 Mbps upload speed, recipients must ensure that SLFRF
funds are designed to address an identified need for additional broadband investment that is not
met by existing federal or state funding commitments. Recipients must also ensutd-RBt S
funds will not be used for costs that will be reimbursed by the other federal or state funding
streams. Further, Treasury highlights that recipients are subject to the prohibition on use of grant
funds to procure or obtain certain telecommunicatiomsvadeo surveillance services or
equipment as outlined in 2 C.F.R. 200.216 and 2 C.F.R. 200.471 and clarifies that modernization
of cybersecurity for existing and new broadband networks are eligible uses of funds under

sections 602(c)(1)(D) and 603(c)(m)(
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Finally, the final rule incorporates guidance issued by Treasury following the interim
final rule on middlemile projects®? pre-project development cost¥ broadband connections to
schools or librarieg® and applicability of the National EnvironmahPolicy Act (NEPA) and
Davis-Bacon Act33®

The remainder of this section provides additional details on the final rule. Specifically,
these sections address: (1) eligible areas for investment; (2tbwjsbed standards; (3)
affordability; (4) public nevorks; (5) duplication of efforts and resources; (6) cybersecurity; and

(7) use of funds to meet ndaderal match under the Infrastructure Investment and Jobs Act.

Eligible Areas for hvestment

The interim final rule limited eligible broadband investments to projects focused on
delivering service to unserved or underserved locations, defined as households or businesses that
lack access to a wireline connection capable of reliably deliveringsitri@nimum speeds of 25
Mbps download and 3 Mbps upload. This targeted approach was generally consistent with
certain speed thresholds used in other federal programs to identify eligible areas for federal
investment in broadband infrastructure, such as thHF CRui@lDigital Opportunity Fund
(RDOF programand he Nati onal Telecommunication and ||
(NT | ABresadband Infrastructure Program and generally aligns with

an fAfadvanced tel ecyoomniivorri owa tried nisn ec abpraohaidlbiatn d s e

333See FAQ 6.10Coronavirus State and Local Fiscal Recovery Funds, Frequently Asked Questions, as of July 19,
2021; https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf.

334 See FAQ 6.14d.

335 See FAQ 6.14d.

3% See FAQ &, 6.171d.
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Public CommentMany commenters discussed the disadvantages of such an approach.
Some commenters, including several local government recipients, argued that limiting
investments to locations without access to reliablelime 25/3 Mbp¥’ was too restrictive
because some urban jurisdictions are already mostly or entirely covered by a network with at
least 25/3 Mbps speeds yet lack widespread broadband adoption for various reasons.
Commenters suggested that recipients would benefit froategrééexibility to provide necessary
investments in broadband access in areas that are nominally covered by speeds of at least 25/3
Mbps, such as to provide affordable broadband access imtmmne areas or to address service
guality and reliability isse s . Further, commenters argued that
projects meet minimum reliable speeds of 100 Mbps symmetrical was inconsistent with the
requirement that broadband infrastructure projects focus on those with access to significantly
lower speeds, and further noted that several states have already expanded the focus of their
broadband programs beyond those without reliable access to speeds of 25/3 Mbps. Commenters
argued that if the limitation to unserved and underserved households amesbasiwere
maintained, the definition of unserved and underserved households and businesses should be
revised to include households and businesses currently served by higher standards. Commenters
proposed a number of alternative cutoff speeds, includ@b2Mbps, 50/10 Mbps, and 100
Mbps symmetrical. Others expressed support for providing flexibility for recipients to make their
own determination on eligible areas for investment. These commenters referenced studies

indicating that 25/3 Mbps isinadequito r t oday 6s modern househol d

¥ l'n the remainder of this Supplementary Information, i
designed to reliably meet or exceed at | east 25 Mbps di
symmetrical refers to brohednd infrastructure that is designed to reliably meet or exceed at least 100 Mbps

download speeds and 100 Mbps upload speeds.
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Some commenters advocated for unserved and underserved areas to be prioritized while
providing flexibility for recipients to serve areas beyond those designated as unserved or
underserved. Reflecting the peived restrictiveness of the interim final rule approach, some
commenters asked for assurance that projects conducted under other categories of SLFRF
eligible uses, specificallip respond to the public health and negative economic impacts of the
pandemiaindersections 602(c)(1)(AJC) and 603(c)(1)(A)C), were not barred by the presence
of 25/ 3 Mbps service, including fAigap -co#t wor ks
or no-cost internet access for lowgicome households with low broadbartbption rates.

Commenters suggested additional factors to be incorporated in the consideration of
locations that are eligible to be served. Many commenters suggested that affordability should be
considered a key factor when determining whether a commiuaétyaccess to broadband, as the
presence of 25/3 Mbps service does not necessarily mean the service is financially accessible to
the areads residents. Commenters noted that s
coverage, is the most significamdrrier for most Americans who do not have robust broadband
service in their households. Some advocated that the final rule allow for investments in areas
with existing reliable wireline access at or above 25/3 Mbps as long as existing broadband
service las been unaffordable for a certain segment of the population; others advocated that
Treasury presume eligibility when investments are made in certain areas, such as Qualified
Census Tracts or neighborhoods with persistent poverty, or are made by Tridralngents.

Separately, some commenters noted that Treasury should provide more clarification on what
constitutes a Areliabl[e]d connection, includ

technical specifications that would meet that standard,what it means for certain
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technologies, such as copper and other outdated technologiesdeemed presumptively
unreliable.

Other commenters supported the interim final ridgjsroacton eligible areas for
investment or suggested tightenelgibility even further. They argued that higher speed
thresholds beyond 25/3 Mbps would likely lead to investmients building of new broadband
infrastructure in areas already served by broadband at speeds these commenters considered
sufficient; thesareas, commenters suggested, are less in need of federal assistance and
permitting investments here could divert funding away from rural areas to more densely
populated areas.

Treasury Respons@&he final ruleexpands eligible areas for investment byuiggg
recipients to invest in projects designed to provide service to households and businesses with an
identified need for additional broadband infrastructure investment. Recipients have flexibility to
identify a need for additional broadband infrastuoetinvestmentexamples of need include lack
of access to a connection that reliably meets or exceeds symmetrical 100 Mbps download and
upload speeds, lack of affordable access to broadband service, or lack of reliable broadband
service. Recipients are @uraged to prioritize projects that are designed to provide service to
locations not currently served by a wireline connection that reliably delivers at least 100 Mbps of
download speed and 20 Mbps of upload speed, as many commenters indicated thathbiose
such service constitute hatotreach areas in need of subsidized broadband deployment.

Households and businesses with an identified need for additional broadband
infrastructure investment do not have to be the only ones in the service aredyaneasigible

broadband infrastructure project. Indeed, serving these households and businesses may require a
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holistic approach that provides service to a wider area, for example, in order to make ongoing
service of certain households or businesses wili@rservice area economical.

Consistent with further guidance issued by Treastfin determining areas for
investment, recipients may choose to consider any available data, including but not limited to
documentation of existing broadband internet serpierformance, federal and/or state collected
broadband data, user speed test results, interviews with community members and business
owners, reports from community organizations, and any other information they deem relevant.

In evaluating such data, lipeents maytake into account a variety of factors, including
whether users actually receive internet service at or above the speed thresholds at all hours of the
day, whether factors other than speed such as |atjtery or deterioration of the exisij
connections make their user experience unreliable, and whether the existing service is being
delivered by legacy technologies, such as copper telephone lines (typically using Digital
Subscriber Line technology) or early versions of cable system tegyynf@@®CSIS 2.0 or
earlier)3*° and other factors related to the services to be provided by the project. In addition,
recipients may consider the actual experience of current broadband customers when making their

determinations; whether there is a providaweg the area that advertises or otherwise claims to

338 See FAQ 6.11Coronavirus State and Local Fiscal Recovery Funds, Frequently Asked Questions, as of July 19,
2021;https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf.

339 _egacy technologies such as copper telephone lines (typically using Digital Subscriber Line technology) and

early versions of cable system technology (DOCSIS 2.0 or earlier) typically lag on,dp&sats/, and other

factors, as compared to more modern technologies like dipic. See, e.g.,
https://www.fcc.gov/sites/default/files/tech_transitions_network_upgrades_that _may_affect_your_service.pdf
(comparing copper to fiber and noting that coppérr e net wor ks have Alimited speeds
interference/loss, 0 and have a fArel atibreddyandshort | i f eo
america/2020/202Fixed-MeasuringBroadbandAmericaReport.pdf (comparing fiber witBSL and cable

technologies on a number of dimensions); https://www.eff.org/wpfilasehometodaywhy-fiber-superior
medium21stcenturybroadband (providing a technical background comparing fiber technology to other legacy
technologies).
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offer broadband at a given speed is not dispositive.

Build-to Speedandards

The interim final rule provided that a recipient may use funds to make investments in
broadbandnfrastructure that is designed to, upon completion, reliably meet or exceed
symmetrical 100 Mbps download and upload speeds. In cases where it is not practicable, because
of the excessive cost of the projectthegeography or topography of the area¢oskerved by
the project, eligible projects may be designed to reliably meet or exceed 100 Mbps download
speed and between at least 20 Mbps and 100 Mbps upload speed, so long as it is scalable to a
minimum of 100 Mbps download speed and 100 Mbps uploadispetatedly, Treasury in the
Supplementary Informatioto the interim final rule encouraged recipients to prioritize
investments in fibeoptic infrastructure wherever feasible and to prioritize projects that achieve
lastmile connections.

Public CommentMany commenters discussed the advantages of setting minimum
symmetrical download and upload speeds of reliable 100 Mbps as the speed threshold for new
projects. Some commenters indicated support for the interim final rule's standard as it takes into
account growing demands amternet use resulting from pandemic broadband usage and
suggested that such a standard will help to ensure that networks built with SlfeRFemain
valuable for years to come, even as demands continue to accelerate, partioulaiad
speeds. Some also indicated that the interim final rule standard has the effect of prioritizing the
useofflbberopt i ¢ i nfrastructure to deliver such spe:
future-proof technology, although some commenteted that other technologies like fixed

wireless have been shown to deliver such speeds in certain circumstances.
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Other commenters suggested that 100 Mbps symmetrical speeds were unnecessary given
current broadband usage needs and that such high stamdgrtisive the potential to slow down
expansion to unserved or underserved rural areas. &guedhat setting this symmetrical
threshold may limit the type of technologies that can be used, thereby decreasing competition
and limitingflexibility to recipients whose communities might be better served by technologies
such as wireless solutions or inexpensive gap networks. Commenters suggested alternate
minimum speeds, ranging from 25/3 Mbps (which some argued best balances reaching all
communities and maximizing the impact of federal funds) to 100/20 Mbps (which some argued
best serves the typical broadband usage patterns of households and businesses, including new
pandemiedriven needs). A few commenters suggested a higher minimum spebds gigabit
speeds, advocating that such speeds were necessary for a network to last at least a decade.

Many commenters supported the interim final rule's lower speed standards for projects
where it is impracticable to meet minimum reliable speed®0fMbps symmetrical, as it
provides flexibility for recipients to invest in hatd-reach areas, such as those in mountainous
regions. A few commenters indicated that Treasury should more clearly define the characteristics
of a location eligible for thisxception. Some indicated that the minimum standard for all new
projects should be 100 Mbps symmetrical. In contabers argued that scalability to 100 Mbps
symmetrical should not be a requiretsogeach t o me
areas.

Some commenters requested that Treasury clarify eligibility for miadilke projects as
these projects potentially provide connectivity teraching areas, while other commenters
suggested that lastile projects generally require more capitatestment and are therefore most

in need of government support.
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Treasury Respons@&he final rule maintains the interim final rule's requirement that
eligible projects be designed to, upon completion, reliably meet or exceed symmetrical 100
Mbps downloadand upload speeds, with the interim final rule's exception for projects where it is
impracticable to build to such speeds due to excessive cost, geography, or topography of the area
to be served by the project. Given the build time associated with brahoibestructure
projects, these standards will enable SLFRF funds to fund lasting infrastructure that will be able
to accommodate increased network demand once the network is cotffpidtde providing
flexibility for certain locations to meet lower sgestandards where 100 Mbps symmetrical
speeds are impracticable.

To illustrate the accelerating need for higher upload speeds, by one measure, mean
upload speeds as of October 2021 increased to 75.21 Mbps as compared to 62.11 Mbps a year
earlier®*! Jurisdctions are increasingly responding to the growing demands of their communities
for high speeds; for example, Illinois requires 100 Mbps symmetrical service as the construction
standard for their state broadband grant programs. The 100 Mbps symmenidatdstccounts
for increased pandeminternet usage and provides adequate upload speeds for individuals and
businesses to accommodate interactive applications such as virtual learning and
videoconferencing, while also helping ensure that funding is reggpmised to provide a true
and lasting benefit for years to come. Treasury continues to encourage recipients to prioritize
investments in fibeoptic infrastructure wherever feasible, as such advanced technology enables

the next generation of applicatisnlutions for all communities and is capable of delivering

340 Using the Fedral Communications Commission (FCC) Broadband Speed Guide, a household with two
telecommuters and two to three remote learners today are estimated to need 100 Mbps download to work
simultaneouslySeeFederal Communications Commission, Broadband SpeedeGavailable at
https://www.fcc.gov/consumers/guides/broadbapdedguide (last visited October 28, 2021).

¥lUnited Statesd Mobil e d@SpeedtdsrGiohallbdaxnabaildble ater net Speeds
https://www.speedtest.net/globialdex/unitedstates#fied.
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superior, reliable performance and is generally most efficiently scalable to meet futuré*feeds.
In designing these projects, recipients should ensure that the broadband infrastructure provides
fr el i abled service at required speeds and are
in their assessments.
Consistent with further guidance issued by Treadtiwhile recipients are permitted to
make i nvest ment 8 0i o otlinrotheiwisk satisfy the requirements of the
final rule, Treasury continues to encourage recipients to focus on projects that will achieve last
mile connectiond whether by focusing directly on funding lasile projects or by ensuring that
funded middlemile projects have commitments in place to support new and/or improved last

mile service.

Affordability

The interim final rule encouraged recipients to consider ways to integrate affordability
options into their program design but did not require recipients to take particular actions. The
interim final rule also provided that assisting households ittrret access and digital literacy
is an eligible use of SLFRF funds under sections 602(c)(1)(A) and 603(c)(1)(A) to respond to the
negative economic impacts of COUI®.

Public CommentMany commenters suggested that Treasury provide recipients with a
broader set of tools to tackle what the commenters characterized as an affordability crisis in the

broadband sector. As noted above, some commenters proposed that Treasury consider

342 Bennett Cyphers, The Case for Fiber to the Home, Today: Why Fiber is a Superior Medium for 21st Century
Broadband, Electronic Frontier Foundation (October 16, 2019), https://www.eff.org/wfilierseometodaywhy-
fiber-superiormedium21stcenturybroadband.

343See FAQ 6.10Coronavirus State and Local Fiscal Recovery Funds, Frequently Asked Questions, as of July 19,
2021; https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf.
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affordablity when determining whether an area is unserved or underserved by broadband. Some
commenters indicated that the final rule should allow for the construction of broadband networks
in low-income neighborhoods including levost or necost gap networks, emen areas with

existing service at the speeds required under the interim final rule. Other commenters voiced
support for direct subsidies to lemwcome communities to afford broadband service, which

would provide additional incentives for providers toveethese communities.

Treasury Responsén response to many commenters that highlighted the importance of
affordability in providing meaningful access to necessary broadband infrastructure, the final rule
provides additional requirements to address tfarddbility needs of lowncome consumers in
accessing broadband networks funded by SLFRF. Recipients must require the service provider
for a completed broadband infrastructure investment project that provides service to households
to:

1 Participateinthe&éder al Communi cati ons Commi ssionods

Program (ACP); or

1 Otherwise provide access to a brdmsed affordability program to leimcome

consumers in the proposed service area of the broadband infrastructure that provides

benefitsto households commensurate with those provided under the ACP.
Recipients must require providers to participate in or provide access to these ptogoagts
the life ofthe ACP This requirement will no longer apply onite SLFRFunded broadband
infrastucture is no longer in use.

Furthermore, Treasury also recognizes the importance of affordable broadband access for
all consumers beyond those that are iogome As part of their project selection process,

recipients are encouraged to consult with the community on the general affordability needs of the
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target markets in the proposed service area. Additionally, recipients are encouraged to require
that services mvided by a broadband infrastructure project include at least oredstoption
offered without data usage caps at speeds that are sufficient for a household with multiple users
to simultaneously telework and engage in remote learning. Treasury willeregcipients to
report speed, pricing, and any data allowance information as part of their mandatory reporting to
Treasury.

Further, Treasury is clarifying that, as a response to the public health and negative
economic impacts of the pandemic, recipiengs/ provide households and communities
impacted by the pandemic with subsidies to help payternet service, digital literacy
programs, broadband adoption programs, and device programs that provide discounted or no
cost devices for lovincome househdk to access thaternet. For further discussion of this
eligible use category, see the section Internet Assistarssiatance to Householdshublic

Health and Negative Economic Impacts.

Public Networks

The interim final rule encouraged recipierdgtioritize support for local networks
owned, operated, or affiliated with local governments, nonprofits, and cooperatives.

Public CommentMany commenters voiced their suppor
that recipients work with governmental or comntyientities to establish local networks,
arguing that they have been shown to effectively provide broadband access to areas that would
otherwise be left with unaffordable or insufficient service. These commenters suggested that,

since these entities amesk driven by financial returns to investment than private providers, in
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some circumstances they may be able to provide robust service at a lower price as compared to
private providers, along with potentially increasing local competition in a service area.

Ot her commenters argued against Treasuryos
businesses have a robust track record of servingtbarmhch customers. These commenters
argued that commercial providers have greater technical and operational expeitisioying
and operating broadband networks and may be able to construct broadband networks with
greater efficiency. Additionally, some commenters argued that providing what they considered
an unfair competitive advantage for governmentcommunityowned or operated networks
may hurt consumers over time.

Treasury Respons@&he final rule maintains the interim final rule's encouragement for
recipients to prioritize support for broadband networks owned, operated by, or affiliated with
local governments, mprofits, and cooperatives, given that these networks have less pressure to
generate profits and a commitment to serve entire commutfiti€bis encouragement provides
flexibility for recipients to select providers that best fit their needs, while nttmgritical role
that networks owned, operated, or affiliated with local governments and community
organizations can play in providing sufficient coverage, affordable access, or increased

competition in the broadband sector.

Duplication of Efforts and R®urces
Public CommentSome commenters raised concerns tha

the interim final rule that recipients avoid funding projects in locations with an existing

344The Executive Office of the President, CommuBgsed Broadband Soianhs (January 2015),
https://obamawhitehouse.archives.gov/sites/default/files/docs/community
based_broadband_report_by executive office_of the president.pdf
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agreement to provide service that reliably delivers 100/20 Mbps by Dec8it#624 was too
restrictive. Commenters noted that many plans do not always lead to a successful and complete
deployment, as issues may arise that prevent such infrastructure from deploying on time or at all,
and that several existing federal grants wkssigned and awarded before the opn§dte
COVID-19 pandemic and do not meet the critical broadband needs highlighted by the pandemic.
Other commenterarguedt hat Tr easuryds encouragement to a\
should be strengthened, as investing in areas with existing agreements would be an inefficient
duplication of efforts.

Treasury Respons&@i ven the final rul ebdkrareasfori sed r eq
investment, the final rule also modifies the interim final rule's requirements around duplication
of resources. Since recipients must ensure that the objective of the broadband projects is to serve
locations with an identified need for addiad broadband investment, the final rule provides
that, to the extent recipients are considering deploying broadband to locations where there are
existing enforceable federal or state funding commitments for reliable service at speeds of at
least 100 Mbpslownload speed and 20 Mbps upload speed, recipients must ensure that SLFRF
funds are designed to address an identified need for additional broadband investment that is not
met by existing federal or state funding commitments. Recipients must also eas $eRRF
funds will not be used for costs that will be reimbursed by the other federal or state funding

streams.

Cybersecurity
Public CommentSeveral commenters expressed concern about the cybersecurity of new

broadband projects funded with SLFRF fuadsl urged Treasury to prohibit recipients from
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