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N INTRODUCTION

Jurisdiction: United States

Authority: U.S. Commodity Futures Trading Commission

Date prepared: July 31, 2014

Contact name: Sarah Josephson

Title: Director, Office of International Affairs

Email address: sjosephson@cftc.gov

1. This selfassessment questionnaire has been preparedn reference to the Methodology to

assess the implementation of the IOSCO Objectives and Principle®f Securities Regulation approved
by IOSCO

2. Section Il provides important guidance that should be taken into account when preparing
the responses to the self-assessment questionnaire that is particularly important for the IMF to
initiate the assessment of the efficiency of supervision. Please pay particular attention to the fact
that the scope of the IOSCO assessment extends beyond the primary securities regulator, if other
authorities are responsible for regulating, supervising and/or enforcing any element s covered by the

Principles.

3. As described in the following sections, the authorities are requested to provide (i) brief
information on preconditions (section IIl); (i) a summary of grades (section V); and (iii) detailed

answers to the self assessment qestionnaire (section V).

4, Deadline for providing the fully completed self -assessment to the IMF isJuly, 31, 2014.
Questions on this document should be referred to IMF AssessorsMalcolm Rodgers, Ana Carvajal

and Eija Holttinen.

5. In your answers to the questions, please describe thecontent of your regulatory , supervisory
and enforcement framework in detail and include precise references to the relevant laws, regulations

and guidelines. Please also provide us with links to/PDF copies of them.
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ADDITIONAL GUIDANCE

A. Additional Guidance for the Preparation of the Self-Assessment on
the IOSCO Principles and Objectives of Securities Regulation

The selfassessment constitutes a critical input in the assessment process. It provides the authoritie
own evaluation of the extent to which the jurisdiction is compliant with the IOSCO Objectives and
Principles of Securities Regulation. A recurrent challenge for missions has been the fact that
authorities do not always include sufficient information to allow assessors to determine whether the
legal and regulatory framework described in the corresponding principle has been implemented in
practice. As a result, assessors usually need to request additional informationfrom the authorities
under very tight timetable. The table below lists the most frequent cases where additional
information has been requested in the past, so that the authorities can take it into consideration
when preparing the self-assessment. The provision otthis information should help achieve more

effective and efficient meetings during the mission.

Number of the Useful information to include in the self  -assessment, under the
Principle and Question | response to the corresponding Principle/ Question
1, Question 2.(a) 1 Please ensure that your descriptionidentifies any possible

division of responsibilities in the regulation and supervision of
securities markets, activities and participants on the basis of
the type of security, market participant (e.g. bank vs. securities
dealer/broker) between the various statutory and self-
regulatory authorities. Please note that the IOSCO assessment
covers also banksd securitie
authority is responsible for the supervision of such activities,
the discussion of Principles 1-5 should cover all those
authorities. In such case, you are also expectedo include
information on the responsibilities and activities of all those
authorities in all relevant Principles (particularly 10-12 and 29
32).

1, Question 2(b) 1 Do other types of financial institutions offer securities like
products (such as ClSlike insurance products or deposit
instruments that mimic CISs/return based on market
performance, etc.)?

1 If so, how are these other products regulated with respect to
disclosure, suitability for the client, etc.?
i Is the regulation that is applied equivalent to that which
applies to equivalent securities products?
1, Question 2.(d) 1 Reference to any MoUs between the domestic authorities and
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the areas that they cover. If possible include copies.

i Referenceto any committees between the domestic
authorities, with indication of frequency of meetings, and
types of issues discussed in the past.

3, Question 2 1 Information on the budget development of the relevant
regulatory authorities, including source (s) of funding (for the
last three yearsand any budgets or estimates available for the
upcoming years).

3, Question 3 1 Information on number of staff dedicated to securities markets
regulation and supervision, if possible with a break down by
main functions (licensing, supervision of intermediaries,
market surveillance, enforcement), as well as by profession.

i Information on average years of experience of staff at different
levels of the organization, staff turnover, and competitive ness
of the salaries visa-vis private sector

5, Question 2 a) 1 Details on the mechanisms in place to oversee thatthe staff
complies with the Code of Conduct or other relevant ethical
obligations.

7, Question 1 1 What information does the regulator have about securities

activities in the jurisdiction, including about activities that are
not subject to regulation?

9 Is this information complete, up to date and accurate?

1  What kind of analysis/review is done on this information?

9, Question 3 ¢) 1 Details on the SRO's supervign of its members, including on -
and off-site examinations and enforcement activities over the
past 3-5 years (same kind of information as listed under Pr. 12,
Questions 1 and 9 below)

9, Question 4 a) i Detailed informationon t h e r e gavdrsight progéam in
all entities that qualify as SROs as per Principle 9, including
both off -site reporting and on-site inspections. With regards
to the latter, include information on the cycle of inspections
and their scope/coverage.

12, Question 1 for issues | 1 For both supervision and enforcement, include the
related to supervision guantitative information listed below for the last three years
and question 9 for issues (the authorities are encouraged to provide a longer set of

data, e.qg., five years)lf supervision and enforcement are (also)
carried out by the exchanges or a SRO, please provide the
corresponding information also on their activities.

For supervision of market intermediaries and fund managers:

i For periodic inspections: number of inspections carried out,
with a break down by type of firm, and by type of inspection
(due to regular program, and due to complaint/cause). It is
important that information be included on the criteria used to
select firms, and on the frequency and scope of inspections

i Thematic inspections (i.e. inspections focusing on a particular
theme across a larger group of supervised entities). number

related to enforcement
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and themes and how many firms were covered in each
thematic inspection. It is important that information b e
included on the way the themes are selected.

For administrative/civil enforcement:

il

Number of investigations open ed on an annual basisand
number of investigation s finalized on an annual basis, if
possible with a break down by type of misconduct

Number of sanctions imposed on an annual basis, if possible
with a break down by type of sanctions, type of participant,
and type of misconduct.

For criminal enforcement

il

Number of cases referred to the criminal authorities on an
annual basis, if possible with a break down by type of criminal
offense.

Number of sanctions imposed on an annual basis, if possible
with a break down by type of criminal offense.

14, Questions 5, 6 and 9
and Principle 15,
Questions 1to 7

Number of MoUs with foreign authorities and the areas that
they cover.

Information on number of requests for assistance received
from foreign regulators in the last three years (per type of
request if possible), and average time that it takes to process
them.

If requests for information have been refused, how many
refusalsthere have been and what reasons were given for
refusal.

16, Questions 1 and 2

If there are initial offerings that are exempt from public
disclosure requirements, describe the types of exemptions
available, e.g. by type of transaction, securities orinvestor.

If there are any offerings that are required to have initial
disclosure documents but thereafter are exempt from
continuous disclosure requirements @ either immediately or
after a period of time, please describe them (e.g. only held by
a small number of investors or not listed on an exchange).

If there are special disclosure regimes for particular types of
securities (such as assebacked securities, structured
products, ETFs), describe how these rulesliffer from the
general requirements.

What disclosure requirements apply to standardized
exchange-traded instruments (e.g. options, futures)

16, Questions 5, 6 and 9

Information on the system to review prospectuses, for
example whether all prospectuses are reviewed or just a
sample, and if only a sample, what the criteria are to select the
prospectuses that will be reviewed. Similar type of information
should be provid ed for the review of periodic reports and
material event disclosures. If such review is carried out by the
exchanges or a SRO, please provide the corresponding
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information based on what the exchanges or SRO do.

i Information on the number of prospectuses and listing
documents filed with the regulator (or exchange or a SRO) for
the last three years.

i Number of sanctions imposed on issuers and others involved
in the issuing process during the last three years, if possible
with a break down by type of misconduct .

i Information on the number of public offerings or listings by
foreign issuers within the jurisdiction for the last three years.
19, Questions 1,4, 6 and | 1 Information on any oversight program in place for auditors,
7 and Principle 20, with indication of whether on -site inspections are carried out
Question 7 on a periodic basis, or only for cause. If on aperiodic basis,

include information on the criteria used to select the auditors
to be inspected, as well as inspection cycles.

i Information on sanctions imposed on auditors, if possible for
the last three years.
21, Question 4 1 Information on the system to review financial statements, for

example whether all financial statements are reviewed or just a
selection of them, and if the latter, include information on the
criteria. If such review is carried out by the exchanges or a
SRO, please provide the corresponding information based on
what the exchanges or SRO do.

22, Question 2 i Number of inspections carried out in CRAs (if applicable) by
type of inspection (due to regular program, and due to
complaint/cause). It is important that information be included
on the criteria used to select firms, frequency and scope of
inspections.

24, Question 1 a) 1 Describe the regulation of CIS only sold to sophisticated
investors (non-retail or wholesale funds) and how it differ s
from the regulation of retail funds.

24, Question 1 b) i Cover in your response all entities involved in the operation of
a CIS, including the fund management company, asset
manager, fund administrator, custodian etc.

24, Questions 8 and 9 1 For the periodic inspection plan of CIS operators, custodians
and CIS: number of inspections carried out, with a break down
by type of firm, and by type of inspection (due to regular
program, and due to complaint/cause). It is important that
information be included on the criteria used to select firms
and on the frequency and scope of inspections.

i Thematic inspections: number and themes. It is important that
information be included on the way the themes are selected.
i Number of sanctions imposed on fund managers during the
last three years, if possible with a break down by type of
misconduct
26, Questions 6, 7and 9 | 1 Information on the system, if any, to review the CIS offering

documents, for example whether all offering documents are
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reviewed or just a sample, and if only a sample, what the
criteria are to select the documents that will be reviewed.
Similar type of information should be provided for the review
of periodic reports and other disclosure documents. If such
review is carried out by the exchanges or a SRO, please
provide the corresponding information based on what the
exchanges or SRO do.

Information on the number of offering documents filed with
the regulator in the last three years.

Number of sanctions imposed on CIS operatorsand others
involved in the preparation of CIS disclosure documents or
advertisements, if possible with a break down by type of
misconduct.

28, Question 1

Does the jurisdiction have a definition of hedge fund? If so,
please provide it.

28, Question 8

Number of inspections carried out in hedge fund managers/
advisers and/ or hedge funds (if applicable), by type of
inspection (due to regular program, and due to
complaint/cause). It is important that information be incl uded
on the criteria used to select firms and on the frequency and
scope of inspections.

31, Question 19

For the periodic inspection plan of intermediaries: number of
inspections carried out, with a break down by type of
intermediary, and by type of inspection (due to regular
program, and due to complaint/cause. It is important that
information be included on the criteria used to select firms
and on the frequency and scope of inspections.

Thematic inspections: number and themes. It is important that
information be included on the way the themes are selected.
Number of sanctions imposed on market intermediaries
during the last three years, if possible with a break down by
type of misconduct.

32, Question 3 d)

Is there a compensation fund for investors or a
settlement/default fund at a clearing house?

1 What losses are covered?

1 Who is covered?

32, Question4

If applicable, concrete examples of how the regulator has dealt
with a failure of a market intermediary.

34, Question 1

Information on the oversight of exchanges and trading
platforms, including both off site reporting and on -site
inspections. For the latter, please include information on the
frequency and scope of inspections.

36, Questions 2 and 3

Information on administrative/ civil sanctions imposed during
the last three years on major misconducts, such as market
manipulation and insider trading .

Information on criminal sanctions imposed for major offenses,
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such as insider trading and market manipulation.
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I SUMMARY GRADINGS

Grading Number of Principles
Fully Implemented (H) 32
Broadly implemented (Bl) 1

Partly implemented (P1)

Not Implemented (NI)

Not applicable (NA) 5

Total 38

Table 1: Summary of IOSCO Objectives and Principles of Securities Regulation Grade
Principle 1 The responsibilities of the Regulator should be clear and objectively stated | A
Principle 2 The Regulator should be operationally independent and accountable in the

exercise of its powers and functions H
Principle 3 The Regulator should have adequate powers, proper resources and the

capacity to perform its functions and exercise its powers. A
Principle 4 The Regulator should adopt clear and consistent regulatory processes H
Principle 5 The staff of the Regulator should observe the highest professional

standards including appropriate standards of confidentiality H
Principle 6 The Regulator should have or contribute to a process to monitor, mitigate

and manage systemic risk, appropriate to its mandate H
Principle 7 The Regulator should have or contribute to a process to review the

perimeter of regulation regularly. H
Principle 8 The Regulator should seek to ensure thatconflicts of interest and

misalignment of incentives are avoided, eliminated, disclosed or otherwise

managed. H
Principle 9 Where the regulatory system makes use of SelfRegulatory Organizations

(SROs) that exercise some direct oversight responsibility for their respective

areas of competence, such SROs should be subject to the oversight of the A

Regulator and should observe stardards of fairness and confidentiality
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Table 1: Summary of IOSCO Objectives and Principles of Securities Regulation Grade

when exercising powers and delegated responsibilities.
Principle 10 The Regulator should have comprehensive inspection, investigation and

surveillance powers. H
Principle 11 The Regulator should havecomprehensive enforcement powers. H
Principle 12 The regulatory system should ensure an effective and credible use of

inspection, investigation, surveillance and enforcement powers and

implementation of an effective compliance program. H
Principle 13 Regulator should have the authority to share both public and non -public

information with domestic and foreign counterparts. A
Principle 14 Regulators should establish information sharing mechanisms that set out

when and how they will share both public and non-public information with

their domestic and foreign counterparts H
Principle 15 The regulatory system should allow for assistance to be provided to foreign

Regulators who need to make inquiries in the discharge of their functions

and exercise of their powers. A
Principle 16 There should be full, accurate and timely disclosure offinancial results, risk

and other information which is mat| NA
Principle 17 Holders of securities in a company should be treated in a fair and equitable

manner. N/A
Principle 18 Accounting standards used by issuers toprepare financial statements

should be of a high and internationally acceptable quality. N/A
Principle 19 Auditors should be subject to adequate levels of oversight. A
Principle 20 Auditors should be independent of the issuing entity that they audit H
Principle 21 Audit standards should be of a high and internationally acceptable quality =i
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Table 1: Summary of IOSCO Objectives and Principles of Securities Regulation

Grade

Principle 22

Credit rating agencies should be subject to adequate levels of oversight.
The regulatory system should ensure that credit rating agencies whose
ratings are used for regulatory purposes are subject to registration and
ongoing supervision.

N/A

Principle 23

Other entities that offer investors analytical or evaluative services should be
subject to oversight and regulation appropriate to the impact their activities
have on the market or the degree to which the regulatory system relies on
them.

Principle 24

The regulatory system should set standards for the eligibility, governance,
organization and operational conduct of those who wish to market or
operate a collective investment scheme.

Principle 25

The regulatory system should provide for rules governing the legal form
and structure of CIS and the segregation and protection of client assets.

Principle 26

Regulation should require disclosure, as set forth under the principles for
issuers, whid is necessary to evaluate the suitability of a CIS for a particular
investor and the value of the inve

Principle 27

Regulation should ensure that there is a proper and disclosed basis for
asset valuation and the pricing and the redemption of units/shares in a CIS.

Principle 28

Regulation should ensure that hedge funds and/or hedge funds
managers/advisers aresubject to appropriate oversight.

Principle 29

Regulation should provide for minimum entry standards for market
intermediaries.

Principle 30

There should be initial and ongoing capital and other prudential
requirements for market intermediaries that reflect the risks that the
intermediaries undertake.

Bl

Principle 31

Market intermediaries should be required to establish an internal function
that delivers compliance with standards for internal organization and
operational conduct, with the aim of protecting the interests of clients and
their assets and ensuring proper management of risk, through which
management of the intermediary accepts primary responsibility for these
matters.
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Table 1: Summary of IOSCO Objectives and Principles of Securities Regulation Grade

Principle 32 There should be aprocedure for dealing with the failure of a market

intermediary in order to minimize damage and loss to investors and to

contain systemic risk. H
Principle 33 The establishment of trading systems including securities exchanges should

be subject to regulatory authorization and oversight. A
Principle 34 There should be ongoing regulatory supervision of exchanges and trading

systems, which should aim to ensure that the integrity of trading is

maintained through fair and equitable rules that strike an appropriate

balance between the demands of different market participants. H
Principle 35 Regulation should promote transparency of trading. H
Principle 36 Regulation should be designed to detect and deter manipulation and other

unfair trading practices H
Principle 37 Regulation should aim to ensure the proper management of large

exposures, default risk and market disruption H
Principle 38 Securities settlement systems and central counterparties should be subject | Not to

to regulatory and supervisory requirements that are designed to ensure that | be

they are fair, effective and efficient and that they reduce systemic risk. assessed.

Aggregate Level Implemented (FI), Broadly Implemented (Bl), Partially Implemented (PI)Non-
Implemented (NI), Not applicable (N/A).
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U.S. Federal Law

APA

Bank Secrecy Act
CEA

CFMA

CRARA
Dodd-Frank Act
FOIA

PRA

RFPA
SecuritiesAct

Securities ExchangeAct

Sunshine Act
1974 Act

CFTC Divisions and Offices

DCR
DMO
DOE
DSIO
OCE
OGC
OIA
OIG

LIST OF ABBREVIATIONS

Administrative Procedure Act

Currency and Foreign Transactions Reporting Act of 1970
Commodity Exchange Act

Commodity Futures Modernization Act of 2000
Congressional Review of Agency Rulemaking Act
Dodd-Frank Wall Street Reform and Consumer Protection Act
Freedom of Information Act

Paperwork Reduction Act

Right to Financial Privacy Act

Securities Act of 1933

Securities Exchange Act of 1934

Government in the Sunshine Act

CFTC Act of 1974

Division of Clearing and Risk

Division of Market Oversight

Division of Enforcement

Division of Swap Dealer and Intermediary Oversight
Office of the Chief Economist

Office of the General Counsel

Office of International Affairs

Office of the Inspector General

U.S. Federal Departments and Agencies

CFTC or Commission

DOJ
EPA
FERC
FederalReserve
FDIC
FHFA
FSOC
FTC
GAO
NCUA
OcCcC
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Commodity Futures Trading Commission
Department of Justice

Environmental Protection Agency
Federal Energy Regulatory Commission
Board of Governors of the Federal Reserve System
Federal Deposit Insurance Corporation
Federal Housing Finance Agency
Financial Stability Oversight Council
Federal Trade Commission

Government Accountability Office
National Credit Union Administration
Office of the Comptroller of the Currency



OMB
SEC

TreasuryDepartment

USDA

Other Abbreviations

AICPA
AML
CDS
CME
CPO
CTA
DCM
DCO
DSRO
ECP
ETF
FASB
FATF
FCM
FBOT
FinCEN
FINRA
GAAS
B
ICC
ICE
I0SCO
I0SCO MMOU
MSP
MLWG
MOU
NFA
OFR
oTC
PCAOB
RER
RFA
SD
SDR
SEF
SIDCO

UNITED STATES
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Office of Management and Budget
Securities and Exchange Commission
Department of the Treasury
Department of Agriculture

American Institute of Certified Public Accountants
Anti-Money Laundering

Credit Default Swaps

Chicago Mercantile Exchange

Commodity Pool Operator

Commodity Trading Advisor

Designated Contract Market

Derivatives Clearing Organization

Designated Selfregulatory Organization

Eligible Contract Participant

Exchange Traded Fund

Financial Accounting Standards Board

Financial Action Task Force

Futures Commission Merchant

Foreign Board of Trade

Financial Crimes Enforcement Network

Financial Industry Regulatory Authority

Generally Acceptable Accounting Standards
Introducing Broker

ICE Clear Credit

Intercontinental Exchange

International Organization of Securities Commissions
I0OSCO Multilateral Memorandum of Understanding
Major Swap Participant

Money Laundering Working Group

Memorandum of Understanding

National Futures Association

Office of Financial Research

Over-the-counter

Public Company Accounting Oversight Board
Rule Enforcement Review

Registered Futures Association

Swap Dealer

Swap Data Repository

Swap Execution Facility

Systemically Important Derivatives Clearing Organization
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SRO Self-regulatory Organization
Staff Staff of the CFTC
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PREAMBLE
The CFTC is providing this seHassessment as part of the assessment of the United States being
conducted by the International Monetary Fund (0l MFG)
Program (O0OFSAPOG) . One key c¢ o mpfthe policies, practicas,Haevs, FS AP i s

and regulations administered by the CFTC against the IOSCO Core Principles of Securities
Regul ation (01 OSCO Principlesod).

I n preparation for the | MF3s aassessmsestmeohlune l,CB,DIC St af f
the Commi ssionds compliance with the |1 OSCO Principl
methodology. This documentsetsforthCFTC St aff 6s responses to key que:
methodology, and is being provided by the CFTCtothe IMFtofacili t at e revi ew of the CF
compliance with the IOSCO Principles.

This selfassessment has been prepared by the Staff of the CFTC solely for purposes of théMFd s
2015 FSAPof the United States and should not be considered outside the FSAP context. The
responses contained herein are not rules, regulations, or statements of the Commission. Further the
CFTC has neither approved nor disapproved these responses. Accordingly, any statements or
responses contained herein are not binding and should not be deemed to constitute interpretative
advice by the Staff of the CFTC or be used or relied upon for legal purposes.
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I DETAILED SELFASSESSMENT QUESTIONAIRE

The following questions have been developed by IOSCO as a tool to assess the level of
implementation of t he IOSCO Objectives and Principles of Securities RegulationTo answer them,
the authorities should have as a reference the preamble, scope and explanatory notes included in
the IOSCO Methodology, in connection with each Principle.

PRINCIPLES RELATING TOHE REGULATOR1-8)

Principle 1 The responsibilities of the Regulator should be clear and objectively stated
Key Questions
1. Are the regul atords responsibilities, po

) Clearly defined and transparently set out, preferably by law, and in the case
of powers and authority, enforceable?
Yes. TheCommodi ty Futures TCRHI®i mg O©Crom#ansiso
independent five-member Federal agency established in 1974 pursuant to the
Commodi ty Ex CEANThe respansibilities) powers and authority of the
CFTC are clearly defined and transparently set forth in theCEA and CFTC regulations
promulgated thereunder.? In particular, the jurisdiction of the CFTC isestablished under
Section 2(a) of the CEA while the powers of the CFTC are set forth in Section 8a of the
CEA.

It is the mission of the CFTC to protect market users and the public from fraud,
manipulation, other abusive practices, and systemic riskrelated to derivatives, which are
subject to the CEA and to foster open, transparent, competitive and financially sound
markets.

The Commission was directed bythe U.S.Congress( ¢ C o n gto golce thie)derivatives
markets, which includes futures, options and swaps contracts related to underlying
commodities. These markets are critical to the efficient functioning of the global
financial system and the economies it supports. The CEA vests the CFTC with exclusive
jurisdiction over futures and commodity option transactions.® Subject to certain

! Section 2(a)(2)(A) of the CEA.

2See?U.S.C.;Letseq,and170.F.R.,1etseq The CEA and CFTC regulations can
website at: http://www.cftc.gov/LawRegulation/index.htm .

®Section 2(a)(1)(A) of the CEA grants the CFTC exclusive

any transaction which is of the character of . . . an
of a commaodity for future delivery (including significant price discovery contracts), traded or executed on a contract
market designated pursuant to section 5 or a swap execution facility pursuant to section 5h or any other board of

trade, exchange, or market, and transactions subject to regulation by the Commission pursuant to section 19 of this

ooptio

title. o Section 1a(9) of the CEA defines the term Ocommodi't

flaxseed, grain sorghums, mill feeds, butter, eggs, Solanm tuberosum (Irish potatoes), wool, wool tops, fats and oils
(including lard, tallow, cottonseed oil, peanut oil, soybean oil, and all other fats and oils), cottonseed meal,
cottonseed, peanuts, soybeans, soybean meal, livestock, livestock products, and ézen concentrated orange juice,

(continued)
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exceptions, a maudhoritydo exemm ce@alnh Trahdastions or categories of
transactions from most provisions of the CEA, all transactions in commodity futures
contracts and all commodity option transac tions are required to occur on or subject to
therulesofdesi gnated conbDCMs#8.gt mar kets (0

The Dodd-Frank Wall Street Reform and Consumer Protection Act ( Bodd-Frank ActH®)
amended the CEA toestablish a comprehensivestatutory framework to reduce risk,
increase transparency, and promotemarket integrity within the financial system by,
among other things: (1) providing for the registration and comprehensive regulation of
swap dealers( 0 S @sddnpjor swap participants ( 0 M S;Riposing clearing and
trade execution requirements on standardized derivative products; (3) creating rigorous
recordkeeping and real-time reporting regimes; and (4) enhancingtheCo mmi s si o
rulemaking and enforcement authorities with respect to all registered entities,
intermediaries and otherss ubj ect t o the Commi ssionds

Security Futures . Section 2(a)(1)(D) of the CEA, and related securities laws, allocate
jurisdiction over certain derivative products between the CFTC and the Securities and
Exchange Commi s s iSE@.) ThedSEC has authority to regulate options on securities,
on groups and indices of securities, on certificates of deposit and on foreign currencies
when traded on a national securities exchange® The CFTC has exclusive jurisdiction over
futures trading on government securities, foreign currency ,’ on certain non-narrow-
based groups or indices of securities, and over options on such futures.® In addition,
security futures productsii futures on individual stocks and narrow-based securities
indexesfi are subject to the joint jurisdiction of the CFTC and SEC. Security futures
products may be tradedonanyd e si gnat ed c¢ o DEMOdhattalsonsaatidee t
registered with the SEC as a national securities exchangé’ Security futures products

and all other goods and articles, except onions (as provided by the first section of Public Law 85839 (7 U.S.C1301))

and motion picture box office receipts (or any index, measure, value, or data related to such receipts),and all

services, rights, and interests(except motion picture box office receipts, or any index, measure, value or data related

to such receipts) in which contracts for future delivery are presently or in the future dealt in. Swaps are defined in

Section 1(a)(47) of the CEA and further defined by Commission regulation 1.3xxx) The CEA specifically excepts from

the CFTCds exclusive jurisdiction security futures products
contracts.

* Public Law 1116203, 124 Stat. 1376 (2010).

5Section4c(f)0ftheCEAprovides that the CEA is inapplicable 0to any tr a
traded on a national securities exchange. 6

® CEA Section2(c)(1) and 2(c)(2)(A)

" CEA Section2(a)(L)(c)(ii).

®1d.

°SeeTitle 11 of the Commodit y F uPRublic law 1066541 (Pac.21, 20@0). i on Act ( 0 CF M/
10 SeeSEC, Securities Exchange Act Release No. 44692 (Audgus3, 2001), 66 FR 43721 (Aug20, 2001).
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may also be traded on any SEGregistered national securities exchange, national
securities association, or alternative trading system that is notice designated as a DCM by
the CFTC!

Agricultural Swaps. The Dodd-Frank Act removed or revised the bilateral swaps
exemptions addedbythe Commodi ty Futures ModeGFNASHlayt i
giving the Commission jurisdiction over swaps. CEASection 2(d). The Dodd-Frank Act
also included a general prohibition on any swap in an agricultural commodity unless
permitted under Sedim4(€ examptive autharity.5The Commission
issued such a rule under itsSection 4(c) exemptive authority in August 2011 permitting
the transaction of swapsinanagr i cul t ur al commodi 8Oy) (sourb,
the same rules and regulations applicable to any other swap. Part 35 of the

Commi ssi onds r ethetraasaction of swags éramegricultural commodity
to be treated like all other swaps transactions. CFTC Regulation35.1(a). Swaps in an
agricultural commodity may be tradedona s wap exec ut SE®prDCHE i | i

Trade Options/Commaodity Options . The Dodd-Frank Act includes a definition of
dOswapoé that encompads o Purshanbtoithwldmaking authprity,
the Commission determined commodity options are to be regulated as swaps.*
However, a commodity option involving a physical (as opposed to a financial)
commodity may avoid being regulated as a swap if it is (1) a commodity option
embedded in a forward contract;'® (2) a volumetric commodity option embedded in a
forward contract; or (3) a trade option. To qualify as a trade option, a commodity option
must involve a physical commodity (i.e., an exempt or agricultural commodity) and meet
three conditions: (1) the option is offeredbyei t her an oO0el i gi bl e
(generally speaking, a financidly sophisticated entity) or a commercial participant (i.e, a

YsSeePart 41 o fregtildtians. CF T Cd s
2 public Law 101554 (Dec. 21, 2000).
13 SeeCFTC Regulationss.1(b).

1% SeeCEA Sectionla(47)(A)(i). Note that the swap definition excludes options on futures (which must be traded on
aDCMpursuanttoPart 33 of t he Co mm$esCGEA sectidnsla(47¥Bj(i), buaitinclodassoptions on

physical commodities (whether or not traded on a DCM) (seeCEA section 1a(47)(A)(i)) Other options excluded from

the statutory definition of swap are options on any security, certificate of depos it, or group or index of securities,

including any interest therein or based on the value thereof, that is subject to the Securities Actof 1933 ( 0 Secur i ti es

A c tand)the Securities Exchange Actof 1934 0 Secur i t i e s (séeLEAsecting Ia(4AB)(iti))oand foreign

currency options entered into on a national securities exchange registered pursuant to section 6(a) of the Securities

Exchange Act éeeCEA section 1a(47)(B)(iv))Not e al so that the Commi ssionds regul ati
transaction or commodity option as O66éany transaction or agre
be of the character of, or is commonly known to the trade as
6put , 6 dduaadrvaamtcyed or 0 d@TA Regulatiod.G(ah).ant yd. 60

' Commodity Options, 77 FR 25320 (Apr. 27, 2012).

% The CEA generallyexcludes forward contracts from CFTC jurisdiction(other than in cases of fraud or manipulation).
A forward contract is oO0any sale of any c 3eeCEASeautiomla(@d).t y for de
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producer, processor, commercial user of, or merchant handling, the underlying physical
commodity); (2) the option is offered to a commercial participant; and (3) the option is
intended to be physically settled so that, if exercised, the option would result in the sale
of an exempt or agricultural commodity for immediate or deferred shipment or delivery.
While trade options are exempt from most of the rules applicable to swaps, they remain
subject to certain, minimal regulatory requirements set out in CFTC regulations."’

Excluded Financial Instruments.  Section 2(¢(1) of the CEA specifically excludes from
the CEAcertain transactions in specified financial instruments including foreign currency,
government securities, security rights, security warrants, resales of installment loan
contracts, repurchase transactiors in excluded commodities,'® mortgages and mortgage
commitments, unless conducted on an organized exchange. The Commaodity Futures
Trading Commission Actof1 974 originally exempted fro
among other things, contracts based on foreign currency and Treasury securities so long
as the transactions did not involve the sale of a futures contract (or option thereon) or
commodity options executed or traded on a futures exchange. The CFTC
Reauthorization Act of 2008 clarified that the CFTC retains jurisdiction to regulate
transactions in futures contracts (and options thereon) and commodity options b ased on
excluded financial instruments to the extent that such transactions occur on a DCM.

Foreign Currency Transactions. The CFTC hasnti-fraud jurisdiction over any
agreement, contract or transaction in foreign currency that is offered by a futures
commissionmer c h &@Md dr@o r et ai | f or ei gRFE® d»cahange
leveraged or margined basis to persons who are not eligible contract participants
(ECP$3Fas if the foreign currency “cThenQGFFCaatsa
has jurisdiction over foreign currency futures or options on foreign currencies (unless
traded on a national securities exchange) entered into by persons who are not ECPs,
where the counterparty to the transaction is an FCMor RFED The CFTC does not have
jurisdiction over retail forex transactions that are entered into by a financial institution
(except an FCMor RFED), a registered broker-dealer, an insurance company, a financial
holding company or an investment bank holding company.

' SeeCFTC Regulations 32.3(b)d).

BExcluded commodities are not themselves excludedefrom the C
oexcludedod6 in the sense that they are el i gexchdngecanttacthe t he und
that are excluded from the CEA.

19 public Law 116246 (June 18, 2008).

*% ECP is defined in Section 1a(12) of the CE4o include financial institutions, insurance companies, registered
investment companies, highly-capitalized commaodity pools, entities and employee benefit plans, governmental
entities, certain broker-dealers,f ut ur es ¢ o mmi s sFCMsh flgorédnokers/@aderssand high net worth
individuals.

L SeeCEASection 2(c)(2)(B)
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Furthermore, pursuant to a written determination issued by the Secretary of the Treasury,
foreign exchange forwards and foreign exchange swapsare not regulated as swaps
under the CEA with certain exceptions?* In addition, the CFTC does not have jurisdiction
over bona fide foreign exchange spot transactions. A foreign exchange transaction will
be considered a bona fide spot transaction if it settles via an actual delivery of the
relevant currencies within two business days. In certain circumstances, however, a
foreign exchange transaction with a longer settlement period concluding with the actual
delivery of the relevant currencies may be considered a bona fide spot transaction
depending on the customary timeline of the relevant market.

Retail Forex Transactions . The Commission adopted a comprehensive regulatory
scheme to implement the provisions of the Dodd -Frank Act and the CFTC
Reauthorization Act of 2008 with respect to off -exchange transactions in foreign currency
with members of the retail public.

Hybrid Instruments . A o0hybrid instrumentdé is defin
mean a security having one or more payments indexed to the value, level or rate of, or
providing for the delivery of one or more commodities. The CFTC is not authorized to
regulate hybrid instruments that are predominantly securities.?® This provision enacted
as part of the CFMA effectively expanded the exemption provided by CFTCregulations in
Part 34, regulation of hybrid instruments.?* A hybrid instrument is deemed to be
predominantly a security and thus excluded from regulation under the CEA if: the issuer
receives full payment of the purchase price of the instrument substantially
contemporaneously with delivery of the instrument; the purchaser is not required to
make any payment to the issuer in addition to the purchase price during the life of the
instrument; the issuer is not subject, under the terms of the instrument, to mark -to-
market margining requirements; and the hybrid is not marketed as a futures contract.

Swaps. The Dodd-Frank Act gave the CFTC regulatory authority over swaps and the SEC

22 section 1a(47)(E) of the CEAas amended by the Dodd-Frank Act, vestedthe Secretary of the Treasury with the
authority to determine whether fore ign exchange swaps and foreign exchange forwardsshould be regulated as
swaps under the CEA, provided that the Secretary makes a written determination satisfying certain criteria specified
in Section 1b of the CEA The Secretary of the Treasuryissued such a written determination on November 16, 2012.
See77 Fed. Reg. 69694 (Nov. 20, 2012) Notwithstanding the written determination, foreign exchange swaps and
foreign exchange forwards are stildl subject to the swap dat a
Section 4r of the CEA, and ay party to a foreign exchange swap or foreign exchange forward that is an SD or MSP
must comply with the business conduct standards requirements contained in Section 4s(h) of the CEA. SeeSections
la(47)(E)(iii)(iv) of the CEA.

% SeeCEASection 2(f).

#“CFETC Regul ation 34.2(a), adopted prior to the CFMA,
security or depository instrument with one or more commaodity -dependent components that have payment features
similar to commodity futures or commodit y options contracts or combinations thereof.

22
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regulatory authority over security -based swaps. A swap is defined in Section 1a(47) of

the CEA A security-based swap is defined in Section 3(a)(68) of theSecuritiesExchange
Accof 1934 ( 0Secur i’t ThetermsBvere fhréhar deéneditoough h joint

rulemaking by the SEC and CFTC in August 201%.

DCMs. DCMs are boards of trade that operate under the regulatory oversight of the
CFTC, pursuant to Section 5 of theCEA?” DCMs are traditional futures exchanges that
permit access to their facilities by all types of traders, including retail customers. DCMs
may list for trading futures or options contracts based on any underlying commodity,
index or instrument. With the passage of the Dodd-Frank Act, swaps may be traded and
executed on a DCM.

To obtain and maintain its designation, a DCM must also comply with 23 Core Finciples
established in Section 5(d) of the CEAand Part 38 of the CFTC'segulations. Specificdly,
DCMs must comply on an initial and continuing basis with the following Core Principles:
(1) designation as a contract market; (2) compliance with rules; (3) contracts not readily
subject to manipulation; (4) prevention of market disruption ; (5) position limits or
accountability; (6) emergency authority; (7) availability of general information; (8) daily
publication of trading information; (9) execution of transactions; (10) trade information;
(11) financial integrity of transactions; (12) protection of markets and market participants;
(13) disciplinary procedures; (14)dispute resolution; (15) governance fitness standards;
(16) conflicts of interest; (17) composition of governing boards of contract markets; (1)
recordkeeping; (19) antitrust considerations; (20 system safeguards; (21) financial
resources; (22) diversity of board of directors; and (23)availability of certain records to
the SEC.

DCMs may implement new rules or rule amendments or list new products by filing
with the CFTC a certification that the rule or rule amendment complies with the CEA
and CFTCregulations and policies and/or by requesting approval from the CFTC.

SEFs SEFsre trading systems or platforms that operate under the regulatory oversight
of the CFTC, pursuant to Section % of the CEA”® SEFsare platforms in which multiple
participants have the ability to execute or trade swaps by accepting bids or offers made
by multiple participants in the facility or system, through any means of interstate

% 15 U.S.C. 78¢(a)(68).

BEurther

Definiti oBaovdd oSwap-BésedSeSwrmiptt Wgr eement ;-Basedi x e d

Swap Agreement Recordkeeping/7 FR 48208 (Aug. 13, 2012).

2 pat3go f
28 Part37 o f

t he CF T C dstailsthe gracedares andrregjuirements for operating a DCM.

the CFTC6s regulations details the procedures and
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commerce. Only swaps may be traded and executed on a &F regulated by the CFTC.

No person may operate a facility for the trading or processing of swaps unless the facility
is registered as a SEF or DCM To register and maintain registration as a SEF, a SEF
must comply with 15 Core Rinciples established in Section 5h of the CEA and Part ¥ of
the CFTC'gegulations. Specifically,a SEFmust comply on an initial and conti nuing basis
with the following C ore Principles: (1) compliance with core principles; (2) compliance
with rules; (3) swapsnot readily subject to manipulation; (4) monitoring of trading and
trade processing; (5) ability to obtain information; (6) position limits or accountability ; (7)
financial integrity of transactions; (8) emergency authority; (9) timely publication of
trading information; (10) recordkeeping and reporting; (11) antitrust considerations; (12)
conflicts of interest; (13) financial resources; (14) system safeguardsand (15) designation
of chief compliance officer.

SEB may implement new rules or rule amendments or list new products by filing with
the CFTC a certification that the ruleor rule amendment complies with the CEA and CFTG
regulations and policies and/or by requesting approval from the CFTC.

DCOs. DCOs are derivatives clearing organizations that operate under theregulatory
oversight of the CFTC, pursuant to Section B of the CEA* A derivatives clearing
organization is a clearinghouse, clearing association, clearing corporation, or similar
entity, facility, system, or organization that with respect to an agreement, contract, or
transaction enables each party to an agreement, contrad, or transaction to substitute,
through novation or otherwise, the credit of the DCO for the credit of the parties;
arranges or provides, on a multilateral basis, for the settlement or netting of obligations
resulting from such agreements, contracts, or transactions executed by participants in
the DCQ, or otherwise provides clearing services or arrangements that mutualize or
transfer among participants in the DCOthe credit risk arising from such agreements,
contracts, or transactions executed by the participants.

To register and maintain registration as a DCO, a DCOmust comply with 18 Core
Principles established in Section % of the CEA and Part 3 of the CFTCS regulations.
Specifically,a DCOmust comply on an initial and conti nuing basis with the following
Core Finciples: (1) compliance with core principles; (2) financial resources (3) participant
and product eligibility ; (4) risk management; (5) settlement procedures; (6) treatment of
funds; (7) default rules and procedures; (8) rule enforcement; (9) system safeguards (10)
reporting ; (11) recordkeeping; (12) public information ; (13) information sharing; (14)
antitrust considerations; (15) governance fithess standards (16) conflicts of interest; (17)

2 facility that is registered with the SEC as a securitybased SEF must also register with the Commission if it intends

to operate a facility to trade swaps. CEA Section 5h(a)(2).

®partav9of the CFTCHs regul ations details the @rocedures

24
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composition of governing boards ; and (18) legal risk.

DCOs generallymay implement new rules or rule amendments by filing with the CFTC a
certification that the rule or rule amendment complies with the CEA and CFTC
regulations and policies and/or by requesting approval from the CFTC. A DCO that has
been designated by Financial Stability OversightC 0 u n &$Q@ 36 systemically
important ( 0 S| DH@Weder, must provide notice to the Commission no less than 60
days in advance of any proposed changes to its rules, procedures or operations that
could materially affect the nature or level of risks presented by the SIDCO.
Commodity Pools. The solicitation of funds for investment in a commodity pool **
constitutes t he ofSeaion4(mfoftlee CEisstatesnecasditated t h
compliance with certain provisions of the SecuritiesActof 1933 (0 Se c ur i tand¢he
Securities ExchangeAct. Separately, the CFTC maintains jurisdiction over the operation
of commodity pools and has issued regulations mandating, among other things, certain
required disclosures in connection with the offer of a p 0ol.** As a practical matter, public
offers for commodity pools are generally made by one prospectus that complies with
both the securities | aws and t hAtho@RktheCod s
majority of all commodity pools are private placements, and therefore subject primarily

to CFTC substantive regulation® issuers of exchangetraded products ( 6B ® ) h a Vv
launched commodity -based EPs for trading on national securities exchanges. As a
result, theseproductsar e subject to o0dual 6 andBECI at i
consistingofc o mmo di t y p o dCPQ degigtratiantandrregylation, disclosure
requirements under both the CEA and Fealeral securities laws and securities exchange
regulation.

CFTC Regulation 4.%excludes from the definition of CPO, and therefore application of the
CEA and CFTC regulations related to pools and their related advisors, certain collective
investment vehicles that are otherwise regulated entities, such ascertain registered
investment companies, insurance company separate accounts, banks and trust
companies and certain defined benefit (pension) plans. CFTC Regulation 4.13 also
provides exemptions from CPO registration for CPOs that meet specified criteria,
including small or family pools, and pools that engage in minimal futures trading. The
CFTC, pursuant toCFTCRegulation 4.12, can also exempt entities from the application of

Although the CEA does not deCFT€ Régutarmopncoémmo@did)y glpoodebi
any investment trust, syndicate or similar form of enter prise operated for the purpose of trading commodity
interests.

32 SeeCFTC Regulations 4.21, 4.24, 4.25 and 4.26

% The SEC, however, does retain antfraud and anti-manipulation authority over the securities of such commaodity
pool offerings.
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Part 4 of the CFTCO0s regulations in appr

Intermediaries. The CFTC reguites the following categories of intermediaries:

I O ®ures Commission Merchanté i s defined as any per
orders to buy or sell futures, options, swaps, or leveragecontracts, security futures
products, or any transaction described in Section 2(c)(2)(C)(i) or Section 2(c)(2)(D)(i)
of the CEA, or acts as a counterparty in any transaction described in those sections,
and who, in connection with the order, accepts any money or other property (or
extends credit) to margin, guarantee, or secure the contracts resulting from the se
activities. SeeCFTC Regulation 1.3(p).

T O0Swap dsadefihed as@ny person who holds itself out as a dealer in swaps,
makes a market in swaps, regularly enters into swaps with counterparties as an
ordinary course of business for its own account, or engages in any activity causing
the person to be commonly known in the trade as a dealer or market maker in swaps,
subject to certain exemptions for entities that engage in a de minimis quantity of
swap dealing in connection with transactions with or on behalf of customers. The
term was further defined through a joint rulemaking between the SEC and CFTC
published in May 2012.* See CFTC Regulation 1.3(ggg).

f O0Major swap participantoé i san®bdnd ned ¢

maintains a substantial position in swaps for any of the major swap categories
(excluding both positions held for hedgin g or mitigating commercial risk and certain
positions maintained by employee benefit plan s), orwhose outstanding swaps create
substantial counterparty exposure that could have serious adverse effects on the
financial stability of the U .S. banking system or financial markets, or is a financial
entity that is highly leveraged relative to the amount of capital it holds and that is

not subject to capital requirements established by an appropriate Federal banking
agency, subject to certain exclusions. The term wasalso further defined through

joint rulemaking between the SEC and CFTC See CFTC Regulation 1.3(hhh).

9 ontroducing Broker6 i s any person who solicits
futures, option s, swaps, orleverage transaction contracts, security futures products,

or any transaction described in Section 2(c)(2)(C)(i) or 2(c)(2)(D)(i) of the CEAut who
does not accept any money or property (or extend credit) to margin, guarantee or
secure the contracts. See CFTC Regulatio 1.3(mm).

T OFl oor tradero6 is a person wlisSBEfdrhissodre s

account. SeeCFTC Regulation 1.3(x).

% FurtherDefni t i on of Swa p -Baesaelde rS,wéa po Deecad reirt, yo 0 Maj or Basad

Swap

Particifg

Participant o6 and 0 HTHRR®OS®I(May ZB302012)r act Partici pant, o6
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T 0Fl oor brokerdéd is a person whSkFdorthad e g
account of others. SeeCFTC Regulation 1.3(n).

T 0Foreign futures and -dJBtpersonthatiba noeknlzerob
anon-U.S. exchangeorself-r egul at or y ©SR@ and subjectto regolatigno
in such foreign jurisdiction. Also included are foreign affiliates of U.S. firms that are
licensed and subject to regulation in such non-U.S. jurisdiction. SeeCFTC Regulation
30.1(e).

T oLeverage Tr an siaacatégornof rvbstraotlestablishéd by the
CFTC in 1984 for persons engaged in the solicitation,execution or acceptance of
leverage contracts. There currently are no registered leverage transaction merchants.
SeeCFTC Regulation 1.3(00).

O @mmodity Trading Advisor6 i s defined as any pers
profit, is engaged in the business of providing commodity interest advisory services
to others. SeeCFTC Regulation 1.3(bb).

I o @mmodity Pool Operator6 i s defined as any per s(
others for the purpose of pooling the funds for use in investing in commodity
interests. As noted above, pools also may be regulated by the SEC if publicly offered
or under the Investment Company Act of 1940, under certain circumstances. See
CFTC Regulatio 1.3(cc).

1T 0Ret ai l Foreigada EscbahpgerpeBebheCFTC Rg¢
person who is, or offers to be, the counterparty to an off -exchange retail forex
transaction, but does not include persons that are regulated by another financial
regulator, such as banks or securities broker dealers. FCMs may also be the
counterparty to such off -exchange retail forex transactions but, unlike FCMs etail
foreign exchRFEDé&nay mobehgage i exciiange-traded
commodities transactions. SeeCFTC Regulation 5.1(h).

The CEA and CFTC Regulations impose requirements related to licensing, conduct of
business, mandatory firm capital and custodianship of customer assets. In addition, the
CEA requires the officers of the aboveregistrants and persons who solicit funds or
supervise such persons within suchregistrants to register as associated persons( 0 AP s

In addition to the standards established by the American Institute of Certified Public
Account ant ghe Publit CatnpafnyoArcounting Oversight Board ( 06 P CA @i 6
the Financial Accounting Standards Board
requirements pertaining to independent public accountants who audit CFTC registrants.
For example, under CFTC Regulation 1.16 the CFTC will recognize only a licensegrtified
public accountant or licensed public accountant who is in good standing under the laws
of the place of his or her residence or principal place of business and such accountantsé
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report must be prepared consistent with the requirements of CFTC Regulation 1.16(c)(1)
The CFTC also has worked with AICPA to provide guidance on the application of
accounting standards to CFTC registrants.

Foreign Brokers. Part 30 of the CFTCregulations govern the offer and sale of foreign
futures and options contracts to customers located in the U.S. As set forth in CFTC
Regulation 30.4, any domestic or foreign person engaged in activities like those of an
FCM, IB, CPO or CTA muskgister in the appropriate capacity or seek an exemption from
registration under CFTC Regulations 30.%r 30.10.

CFTC Regulation 30.%rovides an exemption from registration for any person located
outside of the U.S. who is required to be registered with the CFTC under Part 30 other
than a person required to be registered as an FCM. A foreign futures or options broker
in such case is rguired to consent to the jurisdiction of the U.S. courts and the CFTC with
respect to dealings with U.S. customers, and engage in all transactions subject to
regulation under Part 30 through a registered FCM or foreign broker who has received
confirmation of exemption from registration as an FCM under CFTC Regulation 30.10.

CFTC Regulation 30.10 permits a person affected by any of the requirements contained
in Part 30 of the Commissionds regulatio
from such requirements. If the CFTC determines that compliance with the foreign
jurisdictionés regulatory program woul d
in the U.S. and there is an information sharing arrangement between the Commission
andt h e f imemdursry regulator, the CFTC will consider issuance of an order to the
foreign regulator or SRO granting general relief, subject to certain conditions.

Margin Authority.  Section 2(a)(1)(C)(v) of the CEA requires any DCM that trades stock
index futures contracts (or options thereon) to file with the Board of Governors of the
Federal ReserveSy st e m ( 0 F e d any mlé estBdishiegronvchadging the levels
of margin (initial and maintenance) for that contract and authorizes the Federal Reserve
to set the margin levels. Under the authority of that section, the Federal Reserve
delegated such margin authority to the CFTC in 1993, subject to an annual reporting
requirement to the Federal Reserve.

Dual Registration. Securitiesbroker-dealers registered with the SEC may also dually
register in the above-referenced CFTC categories.In this regard, many of the largest
FCMs are also registered with the SEC as securities broked e a |l er s . The
regulatory structure recognizes that such entities are subject to dual registration and
attempts to harmonize regulations where possible. For example, the Commission and
the SEC have implemented a uniform capital and financial reporting regime for dual-
registrant FCMs/broker-dealers, which allows such entities to meet the requirements of
both agencies by following a single set of coordinated regulations. In addition, b anks
that intermediate futures transactions for customers typically establish subsidiariesto
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INTERNATIONAL MONETRY FUND



http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3da7b004f5b85dffd3d83e439a3d9949&rgn=div5&view=text&node=17:1.0.1.1.21&idno=17
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3da7b004f5b85dffd3d83e439a3d9949&rgn=div5&view=text&node=17:1.0.1.1.21&idno=17#17:1.0.1.1.21.0.7.4
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3da7b004f5b85dffd3d83e439a3d9949&rgn=div5&view=text&node=17:1.0.1.1.21&idno=17#17:1.0.1.1.21.0.7.4
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3da7b004f5b85dffd3d83e439a3d9949&rgn=div5&view=text&node=17:1.0.1.1.21&idno=17#17:1.0.1.1.21.0.7.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3da7b004f5b85dffd3d83e439a3d9949&rgn=div5&view=text&node=17:1.0.1.1.21&idno=17#17:1.0.1.1.21.0.7.10

UNITED STATES
U.S. COMMODITY FUTUES TRADINGCOMMISSION

conduct such businessdue to the requirements of banking regulators, as well as the
liquidity requirements of CFTC capital rules. FCM subsidiaries of bank holdiigy
companies are subject to Federal Reserve examination and certain other requirements.

(b) If the regulator can interpret its authority, are the criteria for interpretation clear
and transparent?

The CFTC can interpret how to apply the authority granted to it by the CEA. The CEA alsg
grants the CFTC broad exemptive authority under Section 4(c) as well as broad
rulemaking authority under Section 8a(5).%°

Yess. The criteria for interpreting the CFTC
largely interprets the CEA based on the plain meaning of the statute and available
legislative history as related to relevant markets and market participants. CFTC
rulemaking is employed to administer and implement various provisions of the CEA as
provided for in Section 8a(5) of the CEA. The rulemaking process is governed bySection
553 ofthe Ad mi ni st r at i v eAPRandotheld vanoes stAtutds thdt prescribe
the manner in which the CFTC may adopt rules and regulations. As set forth below in
1.1(c), this process is fully transparent with CFTC rule proposals and adoptions, concept
releases and interpretations published in the Federal Register CFTC staff may also
provide guidance to market participants and practitioners on a variety of legal and
regulatory matters. Although not legally binding on the CFTC, these staff interpretations
provide guidance on a host of CEA and related issues.

(c) Is the interpretative process transparent enough to preclude situations in which
an abuse of discretion can occur?

Yes. Section 553 of the APArequires agencies to incorporate a concise general statement
of the basis and purpose for adopted rules. Generally, all CFT®@rders, exemption letters
and advisories contain written explanations of the basis for such actions. These CFTC
actions are publicly disclosed in the Federal Registea nd/ or t he CFTC®0s
http://www.cftc.gov. Parties affected by any such CFTC actions may also seek judicial
review by the Federal courts.

2. When more than one domestic author ity is responsible for securities regulation:

@) Where responsibility is divided among regulators, is legislation designed to avoid
regulatory differences or gaps?

Yes. For example, Sections 712(b) and 712(c) ofthe DoddFr ank Act del i
jurisdiction and the SECOs | ur i s-loased swaps,n
respectively, and provide that either agency may object if the other promulgates a rule,
regulation or order that conflicts with the statut ory delimitation. In addition, Section 718
of the Dodd -Frank Act provides a coordinated review process in connection with novel
derivatives products that both the CFTC and SEGnay use in determining the regulatory

% The Commission may also interpret its authority through adjudicatory proceedings under Parts 10 and 12 of the
Commi ssionf6s regulations.
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status of these instruments.

The Dodd-Frank Act also requires that the CFTCSECand U.S. prudential regulators
coordinate with each other with respect to certain rulemakings. Section 712(a)(1) of the
Dodd-Frank Act provides that, before the Commission commences any rulemaking or
issues an orde regarding swaps pursuant to Subtitle A of Title VIl of the Dodd -Frank Act
(which relates to regulation of the over -the-counter ( 0 O Ts@ap3d markets), the

Commi ssion shall o0consult and c o dSEGlandtag e
prudential regulators for the purposes of assuring regulatory consistency and
comparability, t o Sdctoe7122d) & the DogdeFsaskiAti hasa 6

parallel provision with respect to rulemakings commenced by the SEC, requiring it to
consult with the CFTCand the U.S. prudential regulators.

Section 712(d) of the Dodd-Frank Act requires that the CFTC and the SEC, in consultation
with the Feder al Re s er wwapd deaurity-based swappd si wiae
deal er , 6based svapudealet § O maj or swap part-basedp a
swap par teligble qoetract parficipant, 6and Gsecurity-based swap agreemend
(which, as noted below, the agencies have completed).

In addition, Section 752(a) of the Dodd-Frank Act providesinpar t t hat O i
promote effective and consistent global regulation of swaps and security -based swaps,
the [CFTQ, the [SEQ, and the prudential regulators . . . as appropriate, shall consult and
coordinate with foreign regulatory authorities on th e establishment of consistent
international standards with respect to the regulation (including fees) of swaps .. 6

Section 619 of the Dodd-Fr ank Act, commonly Kknown as
Section 13 to the Bank Holding Company Act of 1956 which, in subsection (b)(2)(B)(ii),
requires the Commission, the SECandtheee d er al banking agenci

coordinate with each other, as appropriate, for the purposes of assuring, to the extent
possible, that such regulations [issued under this sed¢ion] are comparable and provide for
consistent application and implementation of the applicable provisions of this section to
avoid providing advantages or imposing disadvantages to the companies affected by this
subsection and to protect the safety and soundness of banking entities and nonbank
financi al companies supervised by the [F
Commission, along with the SEC and theFederal banking agencies, issued final rules to
implement the Volcker rule.®® The Federal banking agencies involved in this consultation
are, in addition to the Federal Reserve, theFederal Deposit Insurance Corporation

( 0 F DdndCtibe)Office of the Comptroller of the Currency ( 0 OCC 6 )

% Prohibitions and Restrictions on Proprietary Trading and Certain Interests in, and Relationships with,
Hedge Funds and Private Equity Funds9 FR 5808 (Jan. 31, 2014).
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(b) Is substantially the same type of conduct and product generally subject to
consistent regulatory requirements?

Yes. Seeresponse to Principle 1, Question 2(a). In particular, Section 712(a)(7)A) of the
Dodd-Fr ank Act plijroadoptohgrsles aind arders ander this subsection [i.e,
those relating to swaps and security-based swaps] the [Commission] and the [SEC] shall
treat functionally or economically simil
Section 712(a)(7)(B), however, provi ders
the [SEC] to adopt joint rules or orders that treat functionally or economically similar
products or entities . . . in an identic

SEC The SEC and CFTC have strived to recommend changes to thefespective statutes
and regulations that would eliminate differences with respect to similar types of financial
instruments so that the age wlehapgrdpriatee(@ul a
Reporting by Investment Advisers to Private Funds and Certain Commaodity Pool Operator
and Commodity Trading Advisors on Form PF76 FR 71128 (Nov. 16, 2011); (2)
Harmonization of Compliance Obligations for Registered Investment Companies Required
to Register as Commodity Pool Operators78 FR 52308 (Aug. 22, 2013); (Fjurther
Definition of oorByvBaap ele aSiwearp, dDeta3eer , 6 0 Ma|j
OMaj or -Basedi Bwap Parltiigii lplasmt C @dn tamdEREEPRGE
(May 23,2012);(4Furt her DefinitioBaodd 608Bavmp6-® 6a
Based Swap 0AgrMe exreeadn tSGABaapsse; d SSewcaupr i Atgyr e e me n
77 FR 48208 (Aug. 13, 2012)nd (5) Identity Theft Red Flag Rules78 FR 23638 (Apr. 19,
2013).

FERC.TheFeder al Ener gy Reg FERDtadrCFTC Gignednwwos s i o
memoranda of understanding ( 6 M O Urmaridated by the Dodd -Frank Act to address
circumstances of overlapping jurisdiction and to share information in connection with
market surveillance and investigations into potential market manipulation, fraud or

abuse. The CFTC andERC have overlapping jurisdiction over energy commaodities, but
the CFTC has exclusive jurisdiction over swaps and futures transactions.

(c) Are responsible authorities required to cooperate and communicate in areas of
shared responsibility?

See(d) below.

(d) Are there arrangements for cooperation and communication between responsible
authorities through appropriate channels and are cooperation and
communication occurring between responsible authorities without significant
limitations?

Yes The Chairperson of the CFTC is a member of the FSOCFSOC is chaired by the
Secretary of the Treasury, and also includeghe Chairperson of the Federal Reservethe
OCC, the Director of the Consumer Financial Protection Bureau (0 C F R tBedChairperson
of the SECthe Chairperson of the FDIC, the Director of the Federal Housing Finance
Agency ( 0 F H,EhA Ghpirperson of the National Credit Union Administration ( 6 NC U 4
and an independent member with insurance expertise who is appointed by the President
of the United Sanddordisned(by tRer UeSsSerdte(nd e nfar b €x6 )

INTERNATIONAL MONETRY FUND 31



UNITED STATES
U.S. COMMODITY FUTURES TRADING COMMISSION

year term.

In addition, five nonvoting members serve in an advisory capacity: the Director of the
Office of Financial Research( 0 O FrRtie)U.S.Department ofthe Tr easury ( O
De p ar t nikee®iredtgdr of the Federal Insurance Office( 0 F in@é Jreasury
Department, a state insurance commissioner designated by the state insurance
commissioners, a state banking supervisor designated by the state banking supervisors,
and a state securities commissioner (or officer performing like functions) designated by
the state securities commissioners

FSOC provides comprehensive monitoring of the stability of the U.S. financial system.
FSOC $ charged with identifying risks to the financial stability of the U.S. financial system,
promoting market discipline, and responding to emerging risks to the stability of the U.S.
financial system.

Section 813 of Title VIII of the Dodd-Frank Act®’ requires the CFTC and the SE®
coordinate with the Federal Reserveto jointly develop risk management supervision
programs for designated clearing entities, including SIDCOs. Consistent with that
provision, the CFTC, the SEC and the Federal Reserve issued a report in July 2011 that
included recommendations that help, with respect to systemically important clearing
entities, to achieve the statutory goal s
oversight programs, promoting robust risk management, promoting robust risk
management oversight, and improving the ability of regulators to monitor the potential
effects of such risk management on the stability of the U.S. financial system.

The CFTC and SEC formed a Joint Advisory Committee on Emerging Regulatory Issues ir
2010. Through its duration, the Committee focused its attention on the flash crash of
May 2010. The Committee, jointly chaired by the Chairmen of the SEC and CFT,C
provided recommendations to the Commissions in February 2011.

Staff also works through various established intergovernmental partnerships to share
information and to consult on issues of importance both to the CFTC and to other
regulators. Meetings are typically held among the CFTC, SEC, TreasuBepartment,
Federal Reserve, the New York Federal Rerve Bank, Department of EnergyU.S.
Depart ment ofUSBM) i Eadermnale Trwade dOdRERG.s s i
Meetings to discuss implementation of the Volcker rule are held among the CFTC, SEC,
Federal Reserve, FDIC and OCQDther meetings are event driven.

The working relationships with federal law enforcement entities are also fundamental to
an effective law enforcement effort. The CFTC coordinates its enforcement efforts with

3712 U.S.C. 5472.
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agenciessuchast he U. S. Depar tDOB,)he Fadefal Bireas ofi c e (
Investigation,Feder al Tr adeFT® )SBEG the Y.$. Bastal (nspection Service
and FERC. Enforcement efforts are coordinated with state authorities as well, including
state commissions responsible for the regulation of corporatio ns, securities, insurance
and banking.

The CFTC also is represented on several interagency task forces designed to keep
participants abreast of new developments in financial crimes and to coordinate the
government 6s r esponse. icipatasinthdéNMosey haunelexing t h
Wor king Group (OMLWGG6), a forum for disc
relevant U.S. governmental agencies, chaired bythe TreasuryDepartment and DOJ and
attended by U.S. banking, securities and futures regulators and state and Federal law
enforcement agencies. Through the MLWG, the CFTC also lends advice tohe Treasury
Departmenté s Fi nanci al Cr i meg 0EmnhEgadiagie work Ne t
undertaken by the Financi al A coha ooganizatians k
created to formulate recommendations for combating money laundering.

Section 12(g) of the CEA requires the CFTC to cooperate with the Office of the UB. Trade
Representative, TreasunyDepartment, U.S.Department of Commerce, and U.S.
Department of State to remove any trade barriers that may be imposed by a foreign
nation on the international use of electronic trading systems.

Cooperation with other government agencies is also mandated by the CEA.Seeresponse
to Principle 2, Question 2.
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Principle 2 The Regulator should be operationally independent and accountable in the

exercise of its powers and functions

Key Questions

Independence

1.

Does the securities regulator have the ability to operate on a day-to-day basis without:

(a) External political interference?

Yes. The 1974 Act established the CFTC as an independent regulatory commission of the
U.S.government (i.e., the CFTC does not operate as a division of any Executive Branch
department or other agency). Also, as noted below in response to Principle 2, Question 5,
the CEA mandates that no more than three CFTC Commissioners may be members of the
same political party. However, the CFTC is accountable to, and subject to the ovesight of,
the Congress.

(b) Interference from commercial or other sectoral interests?

Yes. As set forth below in response to Principle 2, Question 7,interested parties may
comment on various CFTC rulemaking proposals proposed guidance and proposed

orders. In this manner, persons that may be affected by Commission action may provide
input and voice anyconcerns. I t i s the Commi ssieopafles pr ac
communications in informal rulemakings into the public record. Specifically, oral
comments addressed to the merits of the rule proposal and made privately to members

of the Commission or staff are summarized and placed in the public comment file ;
similarly, written communications addressed to the merits of the rule proposal are also
placed in the comment file.

Where particular matters of regulatory policy require consultation with, or even approval
by, a government minister or other authority:

(a) Is the consultation process established by law?

Yes. Seeresponse to Principle 1, Question 2(a),with respect to consultation required by

the Dodd-Frank Act between the Commission, the SEC and the Federal Reserve regarding
coordination in the implemen tation of Title VIl of the Dodd -Frank Act, and between the
Commission, the SEC and theFederal banking agencies regarding coordination in the
implementation of the Volcker rule.

Section 2(a)(9)(B)(ii) of the CEA requires the CFTC to deliver a copy of any application by g
board of trade for designation or registration as a DCM to trade futures based on any
security issued or guaranteed by the U.S. or any agency thereof tothe Treasury
Department and the Federal Reserve

Section 2(a)(9)(B)(ii) of the CEArohibits the CFTC from designating or registering a board
of trade as a DCM in U.S. government issued or guaranteed securities until fortyfive days
after the CFTC provides a copy of the application tothe TreasuryDepartment and the
Federal Reserve or util the CFTC receives comments from those agencies, whichever
period is shorter. This section requires the CFTC to take into account any comments
received from those agencies, not only in designation decisions but also in refusing,
suspending or revoking the designation of a contract market trading futures contracts

34
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based on U.S. government issued or guaranteed securities.

Security futures products may be traded either on a national securities exchange, national
securities association,or DCM (collectively, cExchanges); however, in each case, the entity
must become registered with both the CFTC and SEC.This additional registration for a
national securities exchangeor national securities association is accomplished through an
immediately effective noti ce filing pursuant to CFTC Regulation 41.31% Comparatively, a
DCM would submit its notice registration with the SEC pursuant tosection 6(g) of the
Securities Exchange Act Thus, a entity that lists security futures for trading must be
registered with the SEC as a national securities exchanger national securities association
and be designated by the CFTC as a DCM In addition, exchanges trading security futures
are required to file with the SEC and the CFTC proposed rule changes relating to higher
margin levels, fraud or manipulation, recordkeeping, reporting, listing standards, decimal
pricing, sales practices for security fuf
obligation to enforce the securities laws. ADCMt h at i sr eogn ostividctiee SEC
would submit most proposed rule changesto the SEC pursuant tosection 19(b)(7) of the
Securities ExchangeAct while at the same time filing with the CFTC under Regulation
41.24 (rule amendments), and/or Regulation 41.23 (listing of new secuity futures
products). Alternatively, a national securities exchangeor national securities association

t hat i sr eogniosttiecreedd with the CFTC would su
SECpursuant to section 19(b)(1) of the Securities ExchangeAct and concurrently provide a
notice filing with the CFTC under Regulation 41.32

A clearing agency that is associated with a DCM for security futures and that would be
required to register as a clearing agency under Section 17A(b)(1) of theSecurities
Excharge Act only because it performs clearing functions for security futures products is
exempt from registration as a clearing agency under the Securities ExchangeAct.
However, DCOs regulated by the CFTC through their association with DCMs for security
futures products (other than cash-settled contracts) that are national securities exchanges
for trading of security futures products must have arrangements in place with a registered
clearing agency to effect payment and delivery of the securities underlying th e security
futures product. Further, any clearing agency for security futures products must develop
linkages with all other clearing agencies for security futures products to permit the
product to be purchased on one market and offset on another. SEC registered clearing
agencies are exempted from registration by the CFTC as DCOs.

Section 712 of the Dodd-Frank Act requires the CFTC taonsult and coordinate, to the

38 . .. . .. .. . . . .

A national securities exchange, national securities association or alternative trading system subject to Regulation
ATS under the Securities ExchangeAct that only lists and trades security futures products may be designated as a
contract market in security futures pursuant to Section 5f of the CEA by filing a notice with the CFTC.
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extent possible, with the SECand the U.S.prudential regulators 0 [ efote commencing any
rulemaking or issuing an order regarding swaps, swap dealers, major swap participants,
swap data repositories, derivative clearing organizations with regard to swaps, persons
associated with a swap dealer or major swapparticipant, eligible contract partic ipants, or
swap execution facilities. 6

In addition, under Section 805 of Title VIII of the Dodd-Frank Act® the CFTCmay
prescribe regulations, in consultation with the FSOCand the Federal Reservecontaining
risk management standards, taking into consideration relevant international standards

and existing prudential requirements, for SIDCGs, governing the operations related to
payment, clearing, and settlement activities of such designated DCOs. The CFTC is also a
signatory to an MOU relating to the confidentiality and use of non -public information
obtained from or shared among the parties in connection with or related to the functions
and activities of the FSOC or the OFR pursuant to the DoddFrank Act®® In addition and

in accordance with Title VIII of the Dodd -Frank Act, the CFT@onsults with the Federal
Reserve on the supervision of SIDCOs as well as with respect to any proposed changes to
a SI DCOds rules, procedures or operation
of risks presented by the SIDCO?*

Section 2(a)(1)(D)(iv) of the CEA authorizes the Commission to conduct periodic or special
examinations of FCMs, IBs, floor brokers and floor traders engaging in security futures
transactions. However, Section 2(a){)(D)(iv) of the CEA requires that the CFTC provide thg
SEC with notice of such examinations for the purpose ofassessing the feasibility and
desirability of coordinating efforts.

Pursuant to a 2008 MOU between the CFTC and SEC regarding Coordination irAreas

of Common Regulatory Interest (dated March 11, 2008), the agencies in connection
with the review of oOonovel 6 diprecogmiztheirve pr
mutual regulatory interests and encourage innovation, competition, and legal certaint y;
(i) share information relating to novel derivative products and act on any related

requests in a timely manner; (iii) permit the trading of novel derivative products (for
products that implicate overlapping areas of regulatory concern) in either or bot h a
CFTCorSEGr egul ated environment in a manner

%912 U.S.C5464(a)(2)(A).

40 Signatories to this MOU include the FSOC, Treasury Department, Federal Reserve, OCC, CFPB, SEC, FDIC, FHFA,
NCUA, OFR, FIO, the independent member appointed by the President having insurance expertise on the FSOC, the
designated State insurance commissioner, the designated State banking superisor, and the designated State
securities commissioner.

“ For example, pursuant to Section 806(e) of Title VIII ofthe Dodd-Frank Act, 12 U.S.C. 5465(e)(1)(A) and CFTC
Regulation 40.10, aSIDCO must provide notice 60-day advance noticeto the CFTC and Fedeal Reserveof any
proposed change to its rules, procedures or operations that could materially affect the nature or level of risks
presented by the SIDCQ In addition, under Section 806(e)(4), kefore taking any action on, or completing its review
of, a material rule change proposed by a SIDCQ the CFTC mustconsult with the Federal Reserve.
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regulatory structure; and (iv) meet on a quarterly basis to discuss particular regulatory
matters and novel derivative products.

In connection with the establishment of cent ralized clearing for credit default swaps

( @DS), the Federal Reserve, CFTC and SEC entered into an MOU on November 14, 2008
The MOU establishes a framework for consultation and information sharing on issues
related to CDS central counterpartiesandref ect s t he agenci esd i
coordinate and share information.

The FERC and CFTC signed two ®Us mandated by the Dodd -Frank Act to address
circumstances of overlapping jurisdiction and to share information in connection with
market surveillance and investigations into potential market manipulation, fraud or abuse.
The CFTC and FERC have overlapping jurisdiction over energy commodities, but the CFT(
has exclusive jurisdiction over swaps and futures transactions.

In 2007, Congress also directedthe FTC to adopt an antimanipulation rule for the
physical, wholesale, crude oil, gasoline and other petroleum distillates markets as part of
the Energy Independence and Security Act of 200742

In addition to its exclusive jurisdiction over futures trading on regulated exchanges, the
CFTC also has antmanipulation authority over cash markets as set forth in Section 9(a)(2)
of the CEA As aresult, the CFTC and FTC each have concurrent jurisdiction over the
underlying cash markets while the CFTC retains its exclusive jurisdiction over futures
trading set forth in Section 2(a)(1)(A) of the CEA. It is expected that the agencies will
closely coordinate efforts to efficiently deter and prosecute illegal activity in cash markets

consistent with each agenciesd statutory

CFTC staff works withstaff of other U.S. agencies on an asneeded basis andregularly
comments, including informally, on various financial regulation and financial stability
initiatives of the Treasury Department and fellow financial regulators.

Federal agencies also must comply with certain general rulemaking requirements such as
the Regulatory Flexibility Act*® (that requires agencies to take into account the impact of
proposed rules on small busi nes s e%that requitese
agencies to review rules to evaluate the information collection burden such rules would

2 The FTCfinalized its anti-manipulation rule in 2009. SeeProhibitions on Market Manipulation, 74 FR40686 (Aug. 2,

2009) (adding new Part 317 to FTC regulations) Similar to the anti-fraud rule found under Section 10(b) of the

Securities ExchangeAct (Rule 10b-5), the FTC proposal prohibits fraudulent and deceptive practices which may

include o0intentional acts that obst Puwd thatfoandulénhopdedeptvewh ol es al e
conduct actually had an effect on the market is not required under the FTC rule.

*35U.S.C. 60%t seq.
* 44 U.S.C. 350t seq
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impose on the public), and the Congressional Review of Agency Rulemaking Act
( 6 C R A°Rwhith requires agencies to submit rules to Congress and the General
Accounting Office ( 0 G Avt g report that includes a cost-benefit analysis).

(b) Do the circumstances, in which conaultation is required, exclude decision making
on day-to-day technical matters?

Yes. Consiltation with other appropriate F ederal agencies and bodies, as described in
responses to Principle 1, Questions 2(a) - (d), is narrowly-tailored to specific issues of
concurrent or shared jurisdiction.

(c) Are the circumstances in which such consultation or approval is required or
permitted clear and the process sufficiently transparent, or the failure to observe
procedures and the regulatory decision or outcome subject to sufficient review, to
safeguard its integrity?

Yes. Seeresponses to Principle 1, Questions 2(a) 6 (d) and Principle 2, Questiors 2(a) and
6(a). For exanple, Section 712(c) of the Dodd-Frank Act provides that the Commission or
the SEC may object to, and obtain judicial review of, a rule, regulation or order that does
not conform to the statutory delimitation of jurisdiction between the Commission and the
SEC with respect to swaps and segrity-based swaps. Regarding the PRA and Rgulatory
Hexibility Act, Federal agencies submit certain filings to the Office of Management and
Budget (0OMBO6) (regarding the PRA) and t
(regarding the Regulatory Hexibility Act) that essentially document compliance with the
requirements of those statutes. Before an agency rule can tike effect, the CRARA requires
Federal agencies to submit to each House of Congress and to the Comptroller Generalof
the United Stoaltleesr (&efueaypaniniaga copy of the rule, a concise
statement relating to the rule (including a cost -benefit analysis, including whether it is a

maj or rule), and the pr enpaojsoerdd erfufleec thievceo n
proposedby an agency i f Congress and the GAQ
rul e will generally become effective 60
report.

As noted above, the regulatory decisions and outcomes of the CFTC are sufect to judicial
review in the Federal courts.

See alsaresponse to Principle 2, Question 6(a).

*°5U.S.C. 804(2).
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3. Does the securities regulator have a stable and continuous source of funding sufficient to
meet its regulatory and operational needs?

Section 2(a)(10)(A) of the CEAequires that whenever the CFTC submits any budget
request to the President of the United States or OMB (the agency within the office of the
President which analysesand makes recommendations to the President on budget
matters), the CFTQmust concurrently transmit copies of the request to the House and
Senate Appropriations Committees and the House Committee on Agriculture and the
Senate Committee on Agriculture, Nutritdi
request may be revised during its consideration by OMB and then, after submission to
Congress, by the appropriate House and Senate committees (which may hold hearings,
request additional testimony by CFTC Commissioners or staff, or request additional
documentation). The vehicle to authorizethe CFTC6s budget funds i
adoption by the Congress of a specific bi
(as part of the Presidentds budget).

Determinations regarding the sufficiency
theCongress during its consideration of the
regarding specific needs of the CFTC is communicated by the formal budget document
and related written submissions, direct testimony by the Chairman and/or CFTC
Commissioners to Congress and by CFTC and Congressional staff communications and
meetings.

See alsaresponses to Principle 3, Question 2.

4. Are the regulatory authority, the head and members of the governing body of the
regulatory authority, as well as its staff, accorded adequate legal protection for the bona
fide discharge of their governmental, regulatory and administrative functions and po wers?

Yes. The Federal Employees Liability Reform and Tort Compensation Act of 1988
provides Federal employees with immunity from individual liability for torts committed in
the scope of their employment. In order to insulate CFTC staff from individual liability for
possible violation of constitutional or statutory duties that are not shielded by the Federal
Liability Reform and Tort Compensation Act of 1988, the CFT(has adopted
indemnification rules.*’

5. Are the head and governing board of the regulator subject to mechanisms intended to
protect independence, such as: procedures for appointment; terms of office; and criteria
for removal?

Yes. Section 2(a)(2)(A) of the CEAprovides that each of the five Commissioners of the
CFTC are to be appointed by the President, by and with the advice and consent of the
Senate. Each CFTC Commissioner holds office for a term of five years. The terms of the
Commi ssioners are staggered mthathdfist t he C
Commi ssionersf6 terms were to expire one,

28 U.S.C. 2671.
T CFTC Regulation Part 142
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CFTC began operations on April 21, 1975.Not more than three Commissioners may be
members of the same political party.

The President appoints, with the advice and consent of the Senate, a member of the CFTC
as Chairman, who serves as Chairman at the pleasure of the President. The President may
appoint at any time, with the advice and consent of the Senate, a different Chairman, and
the CFTC Commis®ner previously appointed as Chairman may complete his or her term
as a CFTC Commissioner.

Accountability

6.

With reference to the system of account 4
resources:

(a) Is the regulator accountable to the legislature or another government body on an
ongoing basis?

Yes. The CFTC is accountable for its conduct to Congress. The House Committee on
Agriculture and its Subcommittee on Risk Management and Specialty Crops, and the
Senate Agriculture, Nutrition and Forestry Committee and its Subcommittee on Research,
Nutrition and General Legislation have the principal responsibility for oversight of the
CFTC. In general, these Committees handle, in the first instance, the reauthorization,
budget and funding deci sions for the CFTC, as well as bills affecting the CEA.

Section 8(i) of the CEA requires the Comptroller General to conduct reviews and audits of
the CFTC and make reports thereon. Section 8(i) of the CEA directs the CFTC to make
available to the Comptroller General (generally through its OMB) any information
regarding the powers, duties, organization, transactions, operations and activities of the
CFTC, as well as access to any books and records (subject to confidentiality requirements)
as the Comptroller General may require.

(b) Is the regulator required to be transparent in its way of operating and use of
resources and to make public its actions that affect users of the market and
regulated entities, excluding confidential or commercially sensitive infor mation?

Yes. Section 8(h) of the CEA requires the CFTC to submit to Congress a written report
within 120 days after the end of each fiscal year detailing the operations of the CFTC
during that fiscal year. The CFTC is required to include in this annuateport such
information, data and legislative recommendations as it deems advisable with respect to
the administration of the CEA and its powers and functions under the CEA. Section 18(b)
of the CEA requires that the annual report contain plans and findings regarding
implementation of Section 18(a) of the CEA, which mandates certain research and
information programs.

(c) Il s the regulatords receipt and use of

Yes. Externally, the CFTCO0s budget and
Congress through the exercise of its authorization and funding procedures. Additionally,
the Comptroller General periodically audits the CFTC.

Internally, the CFTC Office of the Executive Director and the Office of Financial
Management oversee the use of resources provided to the CFTC by Congress and report
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directly to the Office of the Chairman. In particular, the Office of Financial Management
managesthe CFT@ s f i nanci al and budget progr ams
CFTCds strategic plan, annual performanc
formul ates and executes the CFTCO0s budgel
services; ensures proper useof, and accounting for, agency resources; and manages the
CFTCds travel services.

In addition, the operations of the CFTC are subject to ongoing review by an independent
Of fice of the I nspector Gener al (00l @as)
established in April 1989 and conducts and supervises audits and investigations of
programs and operations of the CFTC and reviews existing and proposed legislation and
regulations. OIG recommends policies to promote economy, efficiency and effectiveness
in CFTC programs and operations, and to prevent and detect fraud and abuse. OIG keeps
the Chairman of the CFTC and Congress informed about any problems, deficienciesand
progress of corrective action in programs and operations. For more information about

the OIG, see: http://lwww.cftc.gov/About/OfficeofthelnspectorGeneral/index.htm

Are there means for natur al or 1l egal per
or exercise of administrative authority ultimately to seek review in a court, specifically:

(@) Does the regulator have to provide written reasons for its material decisions?

Yes. CFTC rulemaking must comply with the procedural requirements of the APA, which
are intended to provide public notice and opportunity for public comment in the
rulemaking. The APA specifically requiresFederal administrative agencies such as the
CFTCo publish a Notice of Proposed Rulemaking in the Federal Registeand to provide
interested persons an opportunity to participate in the rulemaking through submission of
written data, views or arguments with or without an opportunity for oral presentatio ns.
The APA requires agencies to incorporate a concise general statement of their basis and
purpose in the rules adopted.

(b) Does the decision-making process for such decisions include sufficient procedural
protections to be meaningful?

Yes. Seeresponse to Principle 2, Question 7(a).

Pat 147 of t he Cimgle@iénts the aenuniesairigs reqonirement of the
Government in the Sunshine Act( 0 S u n s h | 5UeS.CA552bGwhich mandates the
conditions under which CFTC Commissioners mustonduct open meetings. As stated in
CFTCRegulation1 47 . 1(b), o0among the primary purp
to inform the public to the fullest extent possible of its activities as an aid to its properly
carrying out its responsibilityfor admi ni stering and enforc

The CFTC hasilso adopted regulations that provide objective due process procedures to
ensure that various aspects of its programs are conducted with fairness and impartiality.
See response to Principle 5, Question 1.

As previously noted (seeresponse to Principle 2, Question 2(a)and 7(a)), Federal agencies
such as the CFTC also must comply with certain general rulemaking requirements€.g, the
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Regulatory Hexibility Act that requires agencies to take into account the impact of
proposed rules on small businesses, and the PRA that requires agencies to review rules to
evaluate the information collection burden such rules would impose on the public) and its
decisions are sulject to review in a court.

(c) Are affected persons permitted to make representations prior to such a decision
being taken by a regulator in appropriate cases?

Yes. Seeresponse to Principle 4, Question Zc).

(d) Are all such decisions taken by the regulator subject to a sufficient, independent
review process, ultimately including judicial review?

Yes. Aggrieved parties may challenge agency actions under the APA in U.S. Federal
District Court. See5 U.S.C. 702

Where accountability is through the government or some other external agency is
confidential and commercially sensitive information subject to appropriate safeguards to
prevent inappropriate use or disclosure?

Yes.

Safeguards against Inappropriate  Use of Information . Section 2(a)(8) of the CEA
prohibits any CFTC Commissioner or employee of the CFTC from accepting employment
or compensation from any person, exchange, or clearinghouse subject to regulation by
the CFTC and from participating, directly or indirectly, in any contract market operations
or transactions of a character subject to CFTC regulation.

Section 9(c) of the CEA makes it a felony punishable by a fine of not more than $500,000
or imprisonment for up to 5 years, or both, for a CFTC employee or CFTC Commissioner
to trade commaodity futur es and options or to participate directly or indirectly in any
investment transaction in an actual commodity if nonpublic information is used in the
transaction or if prohibited by CFTC regulations. CFTC Regulation 140.73% provides,
subject to very limited exceptions, that no member or employee of the CFTC may
participate directly or indirectly in any transaction involving commodity futures and
commodity options, among other things. Section 9(d) of the CEA similarly makes it a
punishable felony for a CFTC employee or CFTC Commissioner to pass on or otherwise
benefit from information such employee or Commissioner receives in the course of
employment which may affect or tend to affect the price of commodities.

As a matter of practice, DOEseeks to place restrictions on the use and disclosure of
confidential information in litigation through the use of protective orders and non -disclosure
agreements in investigations.

Regarding insider trading, Section 746 of the Dodd-Frank Act amended Section 4c(a) of
the CEA by adding a new section (3) as follows:

(3) CONTRACT OF SALiElt shall be unlawful for any employee or agent of any
department or agency of the Federal Government who, by virtue of the
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employment or position of the employ ee or agent, acquires information that may
affect or tend to affect the price of any commaodity in interstate commerce, or for
future delivery, or any swap, and which information has not been disseminated by
the department or agency of the Federal Government holding or creating the
information in a manner which makes it generally available to the trading public,
or disclosed in a criminal, civil, or administrative hearing, or in a congressional,
administrative, or Government Accountability Office report, hearing, audit, or
investigation, to use the information in his personal capacity and for personal gain
to enter into, or offer to enter into (A) a contract of sale of a commodity for future
delivery (or option on such a contract); (B) an option (other than an option
executed or traded on a national securities exchange registered pursuant to
section 6(a) of the [Securities Exchange Adt or (C) a swap.

Safeguards Against Inappropriate  Disclosure of Information . Section 8(a)(1) of the CEA
provides that, except as otherwise specified in the CEA, the CFTC may not publish data and
information that would separately disclose market position, business transactions, trade
secrets or names of customers{e.,0 Secti on 8 Material 6), and
public disclosure any data or information concerning or obtained in connection with any
pending investigation of any person. Section 8(a)(1) of the CEA also furnishes protection
from compelled disclosure for confidential information received from foreign futures
authorities. The effect of this provision is to protect the disclosure of confidential

information provided to the CFTC under an MOU in response to a request under the
Freedom of Information Act ( 6 F Odr thid party subpoena. As noted above, DOEseeks to
place restrictions on the use and disclosure of confidential information in litigation through
the use of protective orders and non-disclosure agreements in investigations.

CFTC Regulation 145.%rovides that the CFTC may decline to publishor make available to
the publi-gulainiyc® nmecor ds as de{() Geaalally,this typee
of information concerns trade secrets, national defense or foreign policy concerns, personal
privacy, various financial statement forms and pending investigations. In addition,

Regulation 145.9 outlines the procedures by which a person submitting information to the
CFTC may request confidential treatment of that information.

Part 146 of the CFT® megulations implement the Privacy Actof 1974( 0 Pr i v ak y
U.S.C. 552awhich provides protections for information concerning an individual. Among
the primary purposes of these rules are to enable individuals to determine whether
information about them is contained in government files and, if so, to obtain access to
that information; to establish procedures whereby individuals may have inaccurate and
incomplete information corrected; and to restrict access by unauthorized persons to that
information.

Sanctions. Section 9(f)(1) of the CEAmakes it a felony for any person who is an employee,
member of the governing board, or member of any committee of a board of trade,
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contract market or registered futures association, in violation of a regulation issued by the
CFTC, willfully and knowinglyt o t r ade for such personos
of any other account in futures contracts or options thereon, on the basis of, or willingly
and knowingly to disclose for any purpose inconsistent with the performance of such
per s on & sutiesfahyimaterial honmlblic information obtained through special
access related to the performance of duties. Violations are punishable by a fine of up to
$500,000 in the case of an individual plus the amount of any gains realized from such
trading or disclosures and/or prison of up to five years.

Section 9(a)(5) of the CEAmakes it a felony, punishable by a fine of up to $500,000 in the
case of an individual and/or prison of up to five years, for any person willfully to violate
any other provision of the CEA, or any rule or regulation thereunder.

Permissible Disclosures. The CEA specifies the circumstances for the permissible disclosure
of information. CEA Section 8(a) also contains a provision that explicitly sets forth certain
permissible disdosures of "Section 8 Material.” This provision includes reference to
confidential information received from a foreign futures authority. This explicit list is
necessary because, under the CEA, Section 8 Material may not be disclosed by the CFTC
"except as atherwise specifically authorized in this Act." See alsdSection 8(e) of the CEA for
exceptions to the prohibition against disclosure of Section 8 Material.
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Principle 3 The Regulator should have adequate powers, proper resources and the
capacity to perform its functions and exercise its powers.

Key Questions

1. Are the powers and authorities of the regulator sufficient, taking into account the nature
of a jurisdictionds mar ket s and a full
responsibilities of the regulator(s) to which they are assigned?

Yes. The mission of the CFTC is to protect market users and the public from fraud,
manipulation, other abusive practices, and systemic risk, related to derivatives that are
subject to the CEA and to foster open, transparent, competitive and financially sound
markets.*®

Surveillance. The CFTC has the power to conduct direct surveillance of those markets
and financial institutions that fall within its regulatory jurisdiction. *° Significantly, the
Dodd-Frank Act gave the Commission new regulatory authorities over SDs, MSPs, DCMs,
DCOs,SEFs and SDRsThe CFTC also can obtain certain information on unregulated
affiliates of FCMs or affiliates of FCMs subject to regulation by other authorities such as
the SEC, the banking regulators, and the relevant foreign authorities™® In addition, the
CFTC has the power to obtain information regarding regulated markets, institutions,
financial products, customers and parties to transactions>* Further, the CFTC has the
power to review books and records of persons holding reportable positions in futures and
swaps, including all cash and spot transactions in and inventoriesof, and purchase and
sale commitments of the commodities underlying repo rtable positions.>?

Section 8a(6) of the CEAauthorizes the CFTC to communicate to the proper committee or
officerofany DCM,r egi st er ed f ut RBR%em selkregulataryi omyanization (
( SRG as defined in Section 3(a)(26) of the 1934 Act, notwithstanding Section 8 of the
CEA, the full facts concerning any transaction or market operation, including the names of
parties thereto, which in the judgment of the CFTC disrupts or tends to disrupt any market
or is otherwise harmful or against the best interests of producers, consumers or investors,
which is necessary to effectuate the purposes of the CEA. Section 8a(6) of the CEA furthe
provides that any information so provided must not be disclosed except in a self-
regulatory proceeding or action. >®

“8 SeeSection 3(b) of the CEA.

9 SeeCEA SectionsA(a), 4(b), 4d, 4e, 4m, 4s, 5b, 5h, 8a(5) and 21
%0 SeeCEA $ction 4f(c), 8(a)(1) and 8(a)(2).

°1 SeeCEASections 4g and 4n

°2 SeeSections 4i and 4t of the CEA.

%3 See alsoCFTC Regulation 140.72 (delegating such authority to certain Staff).
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Enforcement. The CFTC has the power to conduct investigations* and sanction

violations of the CEA. Administrative sanctions may include orders suspending, denying,
revoking, or restricting registration a nd exchange trading privileges and imposing civil
monetary penalties and orders of restitution (CEA Section 6(c)) as well as cease and desist
orders (CEA Section 6(d). The CFTC mayalso obtain temporary restraining orders and
preliminary and permanent injunctions in Federal court for CEAviolations, as well as
impose civil monetary penalties (CEA Section 6§. Other relief may include appointment

of a receiver, freez assets, restitution and disgorgement of unlawfully acquired benefits.

The CEA also provides that the CFTC may obtain certain temporary relief on arex parte
basis (that is, without notice to the other party) including restraining orders preserving
books and records, freezing assets and appointing a receiver’> When those enjoined
violate court orders, the CFTC may seek to have the offenders held in contempt.

The CFTC has the power t>bto aitdr or supplementtheigrulest
and to take such action as it deems to be necessary to maintain or restore orderly trading.
SeeSections 8a(7) and (9) of the CEA. Section 5ef the CEAauthorizes the CFTC to
suspend or revoke the designation of a contract market, SEF or DCO based on a failure or
refusal to comply with any of the provisions of the CEA, CFTC regulabns or CFTC orders.

Section 12(a) of the CEA provi de Departmertort
agency of the government, any state, territory, district, or possession, or department,
agency, or political subdivision thereof, any foreign futures authority, any department or
agency of a foreign government or politi

After the recent financial crisis, the Dodd-Frank Act modernized consumer and investor
protection requirements and expanded those requirements to previously unregulated
areas. Section 753 of the Dodd-Fr ank Act al so significant
enforcement anti manipulation authority. For example, Section 6(c)(1) prohibits the use of
any Omanipul ative or de ciegohnection withany swagor o r
contract of sale of any commaodity in interstate commerce of for future deliver on or
subject to the rules of any registered entity and includes a special provision for
manipulation by false or misleading or inaccurate reporting. See alsoRegulation 180.1(a).
These provisions lessened the intent requirement to prohibit "the reckless use of fraud-

** SeeCEA Section 8(a)(1)
% SeeCEASection 6c.

®The term ore gi st &mé&eattior Iaid) of thed CEAte medre(ij a boaed of trade designated as a
contract market under Section 5; (ii) a DCO registered under Section 5b; {i) a board of trade designated as a contract
market under Section 5f; (iv) a SEF registered under Section 5h; (v) an SDR registered under Section 21; and (wijth
respect to a contract that the Commission determines is a significant price discovery contract any electronic trading
facility on which the contract is executed or traded.
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based mani pul ative schemes. 0

The Dodd-Frank Act also expanded the CFTC's authority to bring new types of
enforcement actions alleging false statements to the CFTC Section 6(c)(2) makes it
unlawful to make any false or misleading statement of a material fact to the Commission
in any form relating to a future, swap or commaodity in interstate commerce. Section
6(c)(3) prohibits any person from directly or indirectly manipulating or attempting to
manipulate the price of any product regulated by the Commission.

In Section 747 of the Dodd-Frank Act, Congress amended the CEA to expressly prohibit
certain trading practices that it determined were disruptive of fair and equitable trading.
Dodd-Frank section 747 amendsSection 4c(a) of the CEA malkng it unlawful for any
person to engage in any trading, practice, or conduct on or subject to the rules of a
registered entity that:
9 violates bids or offers;
demonstrates intentional or reckless disregard for the orderly execution of
transactions during the closing period; or
isof the character of, or is commonly
or offering with the intent to cancel the bid or offer before execution).

The Dodd-Frank Act also established structural mechanisms to ensure that gaps are
addressed as soon & new products are developed. The Dodd Frank Act removed
previous exemptions from regulation related to : (1) transactions in excluded commodities
between ECPsand not executed or traded on a trading facility; (2) principal -to-principal
transactions in exduded commodities between certain ECPsand executed or traded on an
electronic trading facility; (3) transactions subject to individual negotiation between ECPs
in commodities other than agricultural commodities and not executed or traded on a
trading facility; (4) transactions in exempt commodities between ECPsand not entered
into on a trading facility; (5) principal -to principal transactions in exempt commaodities
between eligible commercial entities and executed or traded on an electronic trading
facility; and (6) transactions in commodities, among other things, having a nearly
inexhaustible deliverable supply or no cash market, betweenECPsand traded on an
exempt board of trade.

Additionally, the Dodd -Frank Act includesdetailed Core Principles for DCOs to enhance
the CEA regulatory regime for central counterparties. It also authorized the CFTC to
prescribe regulations, in consultation with FSOC and the Federal Reserve, containing risk
management standards for SDCOs, taking into consideration relevant international
standards and existing prudential requirements.

In order to provide greater transparency to the swap market and permit regulators to
properly assess the market and its participants, Section 728 of theDodd-Frank Act
established SDRs for thepurpose of collecting and maintaining data and information

INTERNATIONAL MONETRY FUND 47



UNITED STATES
U.S. COMMODITY FUTURES TRADING COMMISSION

related to swap transactions. SDRs are required to registet’ with the CFTC andmake
such data and information directly and electronically available to the CFTC and other
regulators.”® In addition, the Dodd-Frank Act also required in Section 727 that swap
transaction data be publicly available and disseminated to the marketplace. The CFTC
adopted Part 43 to its regulations to implement these Congressional requirements.*

To implement Section 737 of the Dodd -Frank Act, the CFTC recently reissued a notice of
proposed rulemaking to establish limits on speculative positions in 28 selected physical
commodity futures contracts traded pursuant to the rules of a DCM as well as swaps that
are o0econguwiivalldmnt G t o THe prepeseccrdemakmagveotilds .
enable the CFTC to meet its statutory responsibility to set such limits in order to prevent
excessive speculation and manipulation while ensuring sufficient market liquidity for bona
fide hedgers and protecting the price discovery process.

Foreign boards of trade (FBOTS) that wish to permit identified members and other
participants located in the U.S. with direct access to their electronic trading and order
matching system must apply for and receive an order of registration pursuant to the
procedures set forth in Part. 48 of the C

2. With regards to funding:

(a) Is the regulator's funding adequate to permit it to fulfil its responsibilities, taking
into account the size, complexity and types of functions subject to its regulation,
supervision or oversight?

Determinations regarding t lestedssolrdes aceimade byy
the Congress during its consideration ofthe Pr esi dent 6 s budget r e
theCFTCO6s formal budget request. I nf or mat
communicated by the formal budget document and related written submissions, direct
testimony by the Chairman and/or CFTC Commissioners to Congress and by CFTC and

Congressional staff communications and meetings.

The CFTC currently employs roughly 667 career staff. For FY2014, the CFTC received a
modest budgetary increase to $215 million, up from a sequestration level of $195 million

t hat posed significant challendies Poesit ¢hqg
FY2015budget recommended $280 million for the CFTC for FY2015, an increase of $65
m I lion and 253 staff persons over the F

would enable the CFTC to expandexaminations, surveillance and technology functions.

> Swap Data Repositories: Registration Standards, Duties and Core Principléé FR 54538, 54544 (Sep 1, 2011)
%8 Swap Data Recordkeeping and Reporting Requirement§7 FR 2136 (Janl3, 2012).

% Reat Time Public Reporting of Swap Transaction Datg/7 F.R. 1182Jan. 9, 2012.

% SeeSection 4a(a) of the CEA.
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The House Appropriations Committee released the FY2015 Agriculture Appropriations Bill
with a budget of $218 million for the CFTC, an increase of $3 million over the 2014
enacted |l evel, $62 mill i on Bieréquires oveh$s2 rAliior
be for the purchase of information technology until September 30, 2016.

Seealso response to Principle 2, Question 3.

(b) Can the regulator affect the operational allocation of resources once funded?

An allocation request is submitted by the CFTC to Congress. The request contains a
specific breakdown of resource allocation within the CFTC. The final allocation may be
revised as part of discussions between the Congress and the CFTC. The final allocation is
established when the Congress adopts the

Does the level of resources recognize the difficulty of attracting and retaining experienced
and skilled staff?

Section 12 of the CEA authorizes the CFTC to employ personnel and obtain necessary
technical resources; Section 12(b)(1) of the CEAlso authorizes the CFTC to employ such
investigators, special experts, Administrative Law Judges, clerks and other employees as it
may from time to time find necessary for the proper performance of its duties and as may
be from time to time appropriated by Congress; Section 12(b)(2) of the CEA authorizes

the CFTC to employ experts and consultants; and Section 12(b)(3) of the CEA authorizes
the CFTC to make and enter into contracts with respect to all matters which in the
judgment of the CFTC are necessary and appropriate to effectuate the purposes of the
CEA. Section 2(a)(7) of the CEA permits the CFTC to provide additional compensation and
benefits to employees o0if the same type
agency referred to in section 1206(a) of the Financial Institutions Reform, Recoveryand
Enforcement Act of 1989, 12 U.S.C. 1833b(a), or could be provided by such an agency
under applicable provisions of law (incl
2(a)(7) of the CEA enables the CFTC to maintain comparative compensation ahbenefits

in relation to other F ederal financial regulators for the purpose of retaining and attracting
employees.

Section 2(a) of the CEA requires the Commission to have a General Counsel and to
appoint such other attorneys as may be necessary to assisthe General Counsel and
perform legal duties and functions as the Commission may direct.

As of May 31, 2014 the Commission employed 646 employees that comprise 435 mission
critical programmatic staff (attorneys, economists, auditors, risk and trade analysts, and
other financial specialists), 163 management and support staff (human resources
specialists; IT specialists; management and program professionals; financial staff; strategic
planners; logistics staff, and clerical)} and 48 executives See alsdFY 2013 Agency Financial
Report dated December 2013 (http://www.cftc.gov/About/ CFTCReports/index.htm ).

Does the regulator ensure that its staff receives adequate ongoing training?

Yes. Throughout the year,the Human Resources Branctprovides a series of
educational/training seminars keyed to the primary mission of the CFTC through its Talent
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Management and Leadership Development Section. The Section employs a fulitime
Chief Learning Officer to ensure that the training needs of all employees are met. These
training seminars are focused on the financial and legal aspects of the
futures/options/swaps markets. Technical and computer skills are also provided to
employees as needed. In addition, employees may use various orline, web-based and
in-house educational materials to maintain and increase proficiency. Offsite educational
seminars provided by third parties (such as continuing legal education) are also made
available.

The Commission recently announced that it has entered into a multi-year contract to
allow all CFTC Ederal employees to take technical training related to financial
management, financial marketplaces and business skill enhancement.

5. Does the regulator have policies and governance practices to perform its functions and
exercise its powers effectively?
Yes. Seeresponse to question 1.

6. Does the regulator play an active role in promoting education in the interest of protecting

investors?

Yes. The Commission has an Office of Consumer Outreach which supports the
Commission by creating and distributing financial education messages to help consumers
avoid fraud and deception in the commodities markets.

The Commission has a section on its website(www.cftc.gov) devoted to consumer
protection. The link is prominently located on the banner of the CFTChome page.

The consumer protection section of the website educates consumers about U.S. futures
markets; notifies the public about the types of fraud in the marketplace ; offers guidance
on how to file complaints or send in tips regarding suspicious activities ; and provides
updates on disciplinary actions.
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Principle 4 The Regulator should adopt clear and consistent regulatory processes

Key Questions

Clear and Equitable Procedures

1. Is the regulator subject to reasonable procedural rules and regulations?

Yes. The CFTC is subject to the APAThe APA esgablishes procedures that most Federal
agencies, including the CFTC, must follow when they take agency action®® The APA also
provides the standards of judicial review of final agency action.®? In addition, the CEA and
CFTGOregulations also provide various procedural rules in connection with, among other
things, investigations and enforcement proceedings, review of exchange disciplinary
proceedings and the reparations program. Seeresponse to Principle 4, Question 3
response to Principle 2, Question 2(a) (discussing compliance with the Rgulatory
Hexibility Act, PRA and CRARA). In addition, the CFTC is subject to FOIA, which requires
Federal agencies to make public information which is not subject to one or more limited
restrictions on disclosure.

2. Does the regulator:

(a) Have a process for consultdion with the public, or a section of the public,
including those who may be affected by the policy, for example, by publishing
proposed rules for public comment, circulating exposure drafts or using advisory
committees or informal contacts?

Seeresponse to 2(c).

(b) Publicly disclose and explain its policies, not including enforcement and
surveillance policies, in important operational areas, such as through
interpretations of regulatory actions, setting of standards, or issuance of opinions
stating the reasons for regulatory actions?

Seeresponse to 2(c).

(c) Publicly disclose changes and reasons for changes in rules or policies?

Yes,to alloftheabove. The CFTC typically promul gat eg
rulemakings under the APA. Informal rulemaking requires that the public be given notice
of a proposed rule and the opp ortunity for public comment .** The APAgenerally requires
Federal administrative agencies such as the CFTC to publish a notice of proposed and final
rulemaking in the Federal Registeand to provide interested persons an opportunity to
participate in the rulemaking through submission of written data, views or arguments with
or without an opportunity for oral presentations. The Commi ssi onds pi
require that whenever the CFTC proposes to issue, amend, or repeal any rule or regulation
of general application, that notice of the action be published in the FederalRegister CFTC
Regulation 13.3. The CFTC sometimes holds open forums to permit oral communication

of views by the public on proposed rules of particular significance.

CFTC Regulation 140.9%rovides, among other things, that each written

®. The APA is codified at 5 U.S.C. 558t seq
#25u.s.c. 702.
% 5uU.s.C.553
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response by the Commission or its staff to a (i) letter requesting interpretive legal

advice, (ii) a statement that, on the basis of the facts stated in such letter, the staff

would not recommend that the Commission take any enforcement action, or (i) certain
exemption letters, will be made available to the public for inspection and copying except
for (1) information provided pursuant to a request for confidential treatment under CFTC
Regulation 140.98(b) and(2) Section 8 Material.

As noted, the APA requires an agency to give its rationale and policy purpose in
proposing or adopting a rule. In addition, the CFTC generally articulates the rationale for
all interpretations, exemptions, orders or policy changes. Seeresponse to Principle 4,
Question 4(d), regarding the types of communications published by the CFTC that explain
the CFTCO6s progr am.

The CFTC has from time to time created various advisory committees as a mechanism for
public consultation with interested members of the commodities industry an d users of the
futures markets. Such advisory committees include: (i) an Agricultural Advisory
Committee with 25 member organizations representing a major portion of the American
agricultural community; (ii) a Global Markets Advisory Committee with 30 members
representing futures exchanges, selfregulators, financial intermediaries, traders and
market users; (iii) a Technology Advisory Committee with 21 individuals representing
electronic markets, electronic communication systems, U.S. futures exchangesan SRO,
financial intermediaries, market users and traders; (iv) a Joint CFT{SEC Advisory
Committee on Emerging Regulatory Issues withten members consisting of prominent
market practitioners, academics and former market regulators; and (v) an Energy and
Environmental Markets Advisory Committee consisting of 33 members representing
industry professionals, futures exchanges, market participans, academics, consumer
advocates and environmental organizations. The CFTC alsperiodically holds informal
roundtables and formal public hearings on issues.
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(d) Have regard, in the formulation of policy, to the costs of compliance with
regulation?

Yes. Section 15(a) of the CEA requires the Commission to consider the costs and benefits
of its action before issuing a new regulation or certain orders under the CEA. By its terms,
Section 15(a) does not require the Commission to quantify the costs and benefits of a new
regulation or to determine whether the benefits of the proposed regulation outweigh its
costs. Rat her, Section 15(a) requires the Cor
of its action in light of five areas of market and public conce rn: protection of market
participants and the public; efficiency, competitiveness and financial integrity of futures
markets; price discovery; sound risk management practices; and other public interest
considerations.

(e) Make all rules and regulations availeble to the public?

Yes. All CFTC regulations are published in the U.S. Code of Federal Regulations, 17 C.H
Part 1 et. seq and are available at http://www.gpoaccess.gov

4] Make its rulemaking procedures readily available to the public?

Yes. Seeresponse to Principle 4, Question 2(c).

3. In assessing procedural fairness:

@) Are there rules in place for dealing with the regulator that are intended to ensure
procedural fairness?

Yes. CFTC rulemaking must comply with the procedural requirements of the APA, which
are intended to provide public notice and opportunity for public comment in the
rulemaking. The APA specifically requires Federal administrative agencies such as the
CFTC to publish a Notice of Proposed Rulemaking in theFederal Registeand to provide
interested persons an opportunity to participate in the rulemaking through submission of
written data, views or arguments with or without an opportunity for oral presentations.

Part 147 ofegulatiors imglémEdsitize open meetings requirement of the
Sunshine Act. The Sunshine Acthandates the conditions under which CFTC
Commissioners must conduct open meetings® As stated in CFTC egulation 147.1(b),
Oamong the primary purpo<Leds afestmesda or uln
the fullest extent possible of its activities as an aid to its properly carrying out its
responsibility for administering and enf

The CFTC also has adopted regulations that provide objective due pra@ess procedures to
ensure that various aspects of its programs are conducted with fairness and impartiality.
Seeg e.g.,response to Principle 5, Question 1(d).

As previously noted (seeresponse to Principle 4, Question 1), Federal agencies such as the
CFTC also must comply with certain general rulemaking requirements (e.g, the Regulatory
Hexibility Act that requires agencies to take into account the impact of proposed rules on
small businesses, and the PRA that requires agencies to review rules to evalua the

% 5U.s.C. 552b.
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information collection burden such rules would impose on the public).

(b) Is the regulator required to give reasons in writing for its decisions that affect the
rights or interests of others?

Yes. The regulator must give reasons in writing for final agency action that affects the
rights or interests of others. The APArequires agencies to incorporate in the rules
adopted a concise general statement of their basis and purpose.

(c) Are all material actions of the regulator in applying its rules subject to review?

Yes. Procedural challenges to agency actions under the APA may be brought by aggrieved
parties in U.S. Federal District Courts.

(d) Are such decisions subject to judicial review where they advergly affect legal or
natural persons?

Yes. Seeresponse to Principle 4, Question 3(c).

(e) Are the general criteria for granting, denying, or revoking a licence made public,
and are those affected by the licensing process entitled to a hearing with respect
to the regulatords decision to grant,

Yes. The general criteria for registration asan, DCM, DCO,FBOTRFEDSDR,and SEFare
public and included in Parts 38,39,48,3,49,and 37, respectively,
regulations. The general criteria for granting the various categories of intermediary
registration (i.e.,registration as an FCM,RFED)B, CTA, CPO, leverage transaction
merchant, floor trader, floor broker, SD, and MSFP are made public in Parts 3 and 23 of the
CFTCOs regul ations.

The general criteria for the denial, conditioning or revocation of a registration, as well as
conditions concerning the opportunity for a hearing, are contained in Section s 8a(2)(4) of
the CEAand in Subpart C, Part 3 ofthe CFTC regulations.

Section 5e of the CEAauthorizes the CFTC to suspend or revoke the designation of a
registered entity based on a failure to comply with any of the provisions of the CEA or any
rules, regulations or orders of the CFTC.

Section 17(l) authorizes the CFTC, after notice and opportunity for a hearing, to suspend
or revoke the registration of a registered futures association ( 0 R ¥ ikthe CFTC finds,
among other enumerated reasons, that the association violated the CEA or CFTC rules

Transparency and Confidentiality

4, If applicable, are procedures for making reports on investigations public consistent with
the rights of individuals, including confidentiality and data protection?

Yes. SeeSection 8 of the CEA andresponse to Principle 2, Questions6 and 8.

Consistent Application

5. Are the regulatorods exercise of its pow

% NFA is the only RFA NFA is the SRO for the futures industry that regulates everyregistrant who conducts futures,
options, or swaps trading business with customers, subject to CFTC oversight. FCMSRFEDs|Bs, CPOs, TAs SDs,
MSPsand APsare generally required, unless otherwise exempt, to be registered with the CFTC. However, the CFTC
has delegated the registration function to the NFA so that such persons submit their registration applications to NFA
and NFA approves/denies registration, subject to CFTC oversight. Section 17f the CEAand Part 170 ofthe CFT® s
regulations governs RFAs
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applied?

Yes. Seeresponse to Principle 4, Question 3.
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Principle 5 The staff of the Regulator should observe the highest professional

standards including appropriate standards of confidentiality

Key Questions

1.

Are the staff of the regulator required to observe legal requirements or a "Code of
Conduct" or other written guidance, pertaining to:

(a) The avoidance of conflicts of interest?

Yes. Subpart C of Par t establiBhesogénertl btleical StendaEdd
of conduct for CFTC employees and CFTC CommissionersCFTCRegulation 140.735-2
restricts business and financial transactons and interests; Regulation 140.7353 restricts
non-governmental employment and outside activities; Regulation 140.735-4 restricts the
receipt and disposition of foreign gifts and decorations; Regulation 140.735-5 prohibits
the disclosure of non-public commercial, economic or official information to any
unauthorized person; and Regulation 140.735 6 restricts the scope of former CFTC
employees to practice or otherwise represent a person before the CFTC.

Regulations issued by the U.S. Office of GovernmenEthicsfound in 5 C.F.RPart 2635 also
appliesto CFTC employees and cover the following areas: basic obligations of public trust;
gifts from outside sources; gifts between employees; conflicting financial interests;
impartiality in performing official duties; seeking other employment; misuse of position;
and outside activities.

Executive Order #12674 (dated April 12, 1989 also mandates high principles of ethical
conduct for government employees.

While greatly detailed, in substance all of these ethical requirements establish that public
service is a public trust and that all government employees must avoid both explicit
conflicts of interests as well as even the appearance of impropriety in the conduct of their
official business.

Seealso response to Principle 2, Question 8, regarding penalties for CFTC employees and
Commissioners trading on inside information and/or misusing insider information.

(b) Restrictions on the holding or trading in securities subject to the jurisdiction of the
regulatory authority and/or requirements to disclose financial affairs or interests?

Yes. Seeresponse to Principle 5, Question 1(a).

(c) Appropriate use of information obtained in the course of the exercise of powers
and the discharge of duties?

Yes. The regulations cited in response to Principle 5, Question 1(a), above, also would
prohibit the inappropriate use of information obtained in the course of employment at
the CFTC. Seeresponse to Principle 2, Question 8 (regarding the prohibitions on use of
non-public information by CFTC employees in Section 9 of the CEA

(d) Observance of confidentiality and secrecy provisions and the protection of
personal data?

Yes. Except as otherwise provided in the CEA, Section 8(a) of the CEA prohibits the TE
from disclosing publicly data and information that would separately disclose the business
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transactions, or market positions of any person and trade secrets or names of customers.
Section 9(a)(5) makes it a felony punishable by a fine of up to $500,000for an individual
and/or imprisonment up to five years if any person willfully violates any other provision of
the CEA.

Part 145 of the CFTQregulations contains recordkeeping and access requirements,
including requirements governing the handling and protection of nonpublic information.

In order to prevent a clearly unwarranted invasion of personal privacy, CFTC Regulation
145.4 authorizesthe CFTCtodée et e i denti fying detail &8 w
recor ds o6 aGFTCRegllationel4b. CFiTCRegulation 145.5 authorizes the CFTC
to withhold from public disclosure any nonpublic records, including: records specifically
exempted from disclosure by statute such as data and information which would
separately disclose the business transactions or market positions of any person and trade
secrets or names of customers; any data or information concerning or obtained in
connection with any pending in vestigation of any person; trade secrets and commercial or
financial information obtained from a person and privileged or confidential; and certain
enumerated sections of financial reports required to be submitted to the CFTC.

Part 146 of the CFTC rulesmplements the Privacy Act, which provides protections for
information concerning an individual. Among the primary purposes of these rules is to
permit individuals to determine whether information about them is contained in
Government files and, if so, to obtain access to that information; to establish procedures
whereby individuals may have inaccurate and incomplete information corrected; and to
restrict access by unauthorized persons to that information.

(e) Observance by staff of procedural fairness in peiformance of their functions?

Yes. As discussed in response to Principle 4, Question 3, above, the APA imposes
mandatory procedures (notice and public comment) on the CFTC to ensure procedural
fairness in the proposal and adoption of rules. The APA alsoestablishes procedures in the
adjudicatory context.

In addition, the CFTC has adopted rules of procedure addressing various aspects of the
CFTCds progr am. For exampl e:

1 CFTC regulationsin Part 9 includes procedural regulations relating to the review of
exchange disciplinary, access denial or other adverse actions;

1 CFTC regulatiors in Part 10 contains rulesof practice that are generally applicable
to adjudicatory proceedings before the CFTC under the CEA (such as denial,
suspension, revocation, conditioning, restricting or modifying registration, the
issuance of cease and desist orders, the denial of tradingprivileges, the
assessment of civil penalties, the issuance of restitution orders) and any other
proceeding where the CFTC declares them to be applicable;

1 CFTC regulations in Partl1 govern rules relating to investigatory proceedings
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conducted by the CFTC or its staff;
1 CFTC regulations in Part 12elate to reparation proceedings (i.e, claims against
registrants for violations of the CEA and CFTC regulations resolved by

Administrative Law Judges or hearing officers) pursuant to Section 14 of the CEA,

9 CFTC regulations in Partl4 relate to the suspension or disbarment of persons
from appearance and practice before the CFTC as an attorney or accountant;

1 CFTC regulations in Partl47 specify the regulations applicable to the conduct of
CFTC business, witta presumption of open CFTC meetings; and

1 CFTC regulations in Partl71 govern procedures applicable to the review of

Nati onal Fut ur edFAOAJIecisions.i at i on or (0O
2. Are there:
(a) Processes to investigate and resolve allegations of violations of the above
standards?

Yes. Seeresponse to Principle 5, Question 1(e).

(b) Legal or administrative sanctions for failing to adhere to these standards?

Yes, & noted above in responseto Principle 5, Question 1(a) the CFTC has adopted ethics
regulations. Annual seminars and/or the dissemination of printed materials or films
communicate such ethical standards to employees. As further noted, above, criminal
penalties attach to certain ethical violations.
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Principle 6 The Regulator should have or contribute to a process to monitor, mitigate
and manage systemic risk, appropriate to its mandate

Key Questions

1. Does the regulator have or contribute to a regulatory process (which may be focused on
the securities market or be cross-sectoral) to monitor, mitigate, and appropriately manage
systemic risk, according to the compl exi
mandate and authority?

Yes The Commission has market surveillance and financial risk procedures tadentify
risks.

Market Surveillance

Market risks present in the derivatives markets under CFTC jurisdiction are generally
assessed by the CFTCd6s mar ket surveillan
preserve the economic functions of U.S.derivatives markets under CFTC jurisdiction by
monitoring trading activity:

1 to detect and prevent manipulation or abusive practices;
1 to keep the CFTC informed of significant market developments;
9 to enforce CFTC and exchange speculative position limitsand
9 to ensure compliance with CFTC reporting requirements.
The mar ket surveillance programds pri mar

a threat of manipulation and to initiate appropriate preventive actions in physical
commodities related to corners and squeezes. Further surveillance is conducted
forensically to uncover manipulation or other abusive practices in markets within the
CFTCd8s | dorwhihdinformatioo is not readily available or detectio n is not
possible in real-time. Each day, for all active futures and option contract markets, the
CFTC's market surveillance staff monitors the activities of large tradersand examines all
price spikes, scheduled news release periods of marketsensitive data, all daily settlements
in the major commodities and all option and final settlements in all major futures and
options contracts. Staff also trackskey price relationships, and relevant supply and
demand factors in a review for potential market proble ms. With the addition of swaps,
staff monitors credit events for impacts on credit default indices and initiates an
evaluative process to determine if the CDS settlement, after a credit event, was potentially
manipulated. Interest rates swaps, foreign exchange, currency swaps and the other
commodity asset class swaps are regularly examined for potential abuses and submission
compliance with Commission regulations.

Financial Risk

DCOsunder the CFTC6s | ur i s doreRrinciplesinmordeslte ¢ o
registered and to maintain registration. These Core Principles address the following
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topics, among others:

Financial Resources

Risk Management

Settlement Procedures
Treatment of Funds

Default Rules and Procedures
Rule Enforcement

System Safeguards

Reporting

Recordkeeping

=4 =4 4 48 -4 -4 -4 -5 -4

CFTC risk surveillance staff monitors the risk posed to and byDCOs clearing members,
and market participants, including market risk, liquidity risk, credit risk, and concentration
risk. Relevant margin and finarcial resources are included within this monitoring

program. CFTC staff regularly conducts backtesting to review margin coverage at the
product level and follows up with the relevant clearing house regarding exceptional
results. Independent stress testirg of portfolios is conducted regularly. The independent
stress tests may lead to individual trader reviews and/or FCM risk reviews. Traders and
FCMs that have a higher risk profil e -sitg e
review of aclearinghou s eds r i sk man ag medeition, CBTICaigke d u r ¢
surveillance also coordinates with other domestic and foreign regulators on matters of
common jurisdictional interest.

The C F T Cxarminagon group examines DCOs that are registered with theCommission
for compliance with the 18 DCO Core Rinciples as well as all relevant CFTCegulations.
These Core Principles encompassall aspects of clearing, and an examination frequently
involves a sophisticated analysis ofa broad range of topics including, but not limited to,

t he adequ a c yinamifl, operatdb@alaficsmanagerial resourcesthe DC 06 s
to manage all risks associated with clearing and settlement, including whether the DCO
uses appropriate tools and procedures to monitor suchriskswh et her triske D
analysis and oversightprogram is able to accurately identify and minimize sources of
operationalrisk;and a DCOG6s abil ity  Lbtary patestialidesnage framn
cyber security threats. The examsgroup examines DCOs as frequently as practicable. In
addition, the exams group examines each SIDCO at least once annually to determine(1)
the nature of the operations of, and the risks borne by, the SIDCO{2) the financial and
operational risks presented by the SIDCOto financial institutions, critical markets or the
broader financial system; (3) the resources and capabilities of the SIDCOto monitor and
control such risks; (4) the safety and soundness of the SIDCO; and(5)the S| DCO®G s
compliance with (A) Title VIII of the Dodd-Frark Act, and (B) the rules and orders
prescribed under Title VIII of the Dodd-Frarnk Act. The exams group also frequently
coordinates with other domestic and foreign regulators during an examination. Finally,
the DCO exams graip also performs the following tasks: (i) reviews all quarterly
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submissionsfromDCOst o eval uate compliance with tHh
requirements; (ii) reviews the certified financial statements of each DCQ, (iii) reviews the
notice filings from all DCOs; (iv) assists with DCO applications by reviewing information
supporting the DCO appl i c@orethihdples anthf)lassiatanc
the review of SIDCOmaterial rule change filings.

Economic Research and Analysis.

TheOf fi ce of t he QI peolideEecanomicmuip@oitt and advice to the
Commission, conducts research on policy issues facing the Commission, and educates ang
trains Commission staff. The OCE plays an integral role in the preparaion of new financial
market regulations by providing economic expertise and analysis of cost-benefit
considerations underlying those regulations. As new financial market regulations are
implemented, the OCE will assess the impact of these regulations on crivatives markets.

The OCE maintains an economic research program focused on the quantitative analysis of
the ever-evolving changes in trading technology, trading instruments and types of market
participants. Specifically, the OCE focuses its quantittive research program to analyze the
following four broad areas:

A Analysis of the composition of speculative market participants in futures and
options markets;

A Analysis of the linkages betweenand among futures, option, swap, securities and
cash markds;

A Analysis of the effects of swap markets and swap market participants on market
structure; and

A Analysis of high frequency and algorithmic trading.

The analysis of the composition of speculative market participants provides input into the
Commi ssionds policy decisions on the pot
analyses include identifying certain categories of traders; and identifying whethert r a d ¢
individual or collective positions or trading activity impact price, volat ility or liquidity in

markets.

The analysis of the linkages betweenand among various markets helps to assess the
transmission mechanisms between derivatives markets and securities and cash markets in
order to monitor systemic risk issues. Such analysidncludes identifying correlations
among various markets and asset classes and determining whether an event in one
market may trigger similar events in other markets.

The FSOC

The CFTC is also a member of the FSOC. Under Section 113 of the DodHrank Act, the

INTERNATIONAL MONETRY FUND 61



UNITED STATES
U.S. COMMODITY FUTURES TRADING COMMISSION

FSOC is authorized to determine that a n
distressi or the nature, scope, size, scale, concentration, interconnectedness or mixf its
activitiesii could pose a threat to U.S. financial stability.

The Dodd-Frank Act also authorizes theFSOCto designate a Financial Market Utility
(FMU9 as oO0systemi calF8OCdetermmes that thenfhildre afdra t h e
disruption to the functioning of the FMU could create or increase the risk of significant
liquidity or credit problems spreading among financial institutions or markets and thereby
threaten the stability of the U.S. financial system. Pursuant to Title VIII of the Dodd-Frank
Act, designated FMUsare subject to heightened prudential and supervisory requirements
that promote robust risk management and safety and soundness, including conducting
their operations in complianc e with applicable risk-management standards; providing
advance notice and review of changes to their rules, procedures and operations that could
materially affect the nature or level of their risks; and being subject to relevant
examination and enforcement provisions.

Is the regulator developing expertise regarding risk measurements and analysisrelevant
to systemic risk, or if not, is the regulator able to take into consideration and apply risk
measurements and analysis developed by other regulators?

Yes The CFTC conducts its systemic risk workndependently as well as with the FSOCand
FSOC members As described above, the CFTC has several risk surveillanceams
dedicated to measuring and analyzing risk so as to identify, mitigate and manage
systemic risk. In addition to these internal programs, the CFTC works with the FSOC to
help it identify threats to the financial stability of the United States; promot e market
discipline; and respond to emerging risks to the stability of the U .S. financial system. The
FSOCconsists of 10 voting members and 5 nonvoting members, including federal and
state regulators. The CFTC is a voting member. FSOC operates through a nungs of
functional committees on which the CFTC serves, including @ FMU Committee and a
Systemic Risk Committee.

In connection with the Volcker rule, the Commission will receive extensive information
regarding risk measures and analysis relevant to systent risk. In receiving and reviewing
this information, the Commission expects to coordinate with the SEC, Federal Reserve,
FDIC and OCC.

On July 18, 2012, the FSOC designate@ight financial market utilities as systemically
important, including the following registered clearing agencies: Chicago Mercantile
Exchange Inc  ( 0 CNeéppsitory Trust Company, Fixed Incane Clearing Corporation,
| CE Cl ear \atmmhi Secur{ties Cl€ang Corporation, and Options Clearing
Corporation. Of these registered clearing agencies, CME and ICC are SIDCOs for which
the CFTC is the Supervisory Agency.The Options Clearing Corporation also is registered
with the CFTC as a DCO.
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Is there communication and information sharing between the regulator and other
domestic regulators who have responsibility for systemic stability with respect to efforts to
reduce systemic risks?

Yes. As described above, the CFTC frequently coordinates with other domestic and
foreign regulators on matters of common jurisdicti onal interest as well as on DCO
examinations. In addition, as a voting member, Supervisory Agency, and subject matter
expert, the CFTCrequently works with the FSOCon a number of matters, including
systemic risk surveillance. The FSO@as created as pat of the Dodd -Frank Actand
specific FSOC authorities include:

9 FEacilitate Regulatory Coordination: The FSOC has a statutory duty to facilitate
information sharing and coordination among the member agencies regarding
domestic financial services policy development,and rulemaking, examinations,
reporting requirements and enforcement actions with respect to designated FMUs
and designated nonbank financial companies.

9 Eacilitate Information Sharing and Collection: In instances where the data available
proves insufficient, the FSOC has the authority to direct the OFR to collect
information from certain individual financial companies to assess risks to the
financial system, including the extent to which a financial activity or financial market
in which the financial company participates, or the financial company itself, poses a
threat to the financial stability of the United States.

1 Designate Nonbank Financial Companies for Consolidated Supervision In the run
up to the financial crisis, some of the firms which posed the greatest risk to the
financial system were not subject to tough consolidated supervision. The Dodd-
Frank Act gives the FSOC the authority to require consolidated supervision of
nonbank financial companies, regardless of their corporate form.

1 Designate Systemic Financial Market Utilities and Systemic Payment, Clearing, or
Settlement Activities: The Dodd-Frank Act authorizes the FSOC to designateFMUs
and payment, clearing or settlement activities as systemially important, requiring
them to meet risk management standards prescribed by the relevant Supervisory
Agency and heightened oversight by the Federal Reserve, SEC or CFTC.

1 Recommend Stricter Standards The FSOC has the authority to recommend stricter
standards for the largest, most interconnected firms, including nonbanks,
designated by the FSOC for Federal Reserve supervision. Moreovewhere the FSOC
determines that certain practices or activities pose a threat to financial stability, the
FSOC may make recommendations to the primary financial regulatory agencies for
new or heightened standards.

T Recommend Congress close specific gapsn requlation .
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Principle 7 The Regulator should have or contribute to a process to review the perimeter

of regulation regularly.

Key Questions

1.

Does the regulator have or participate in a process, to identify and assess whether its
regulatory requirements and framework adequately addresses risks posed by products,
markets, market participants and activities to investor protection, fair, efficient and
transparent markets and the reduction of systemic risk?

Yes. The FSOC is a forum for the exchange of issues and concerns among the 13. financial
regulatory agencies which participate in the FSOC. As noted in response to Principle 1,
Question 2(d), the FSOC members includethe heads of, among others, the Treasury
Department, Federal Reserve, CFTQCC CFPB SEC, and-DIC. The agencies are all separatg
US government agencies. Review occurs through staff discussions within the FSOC, through
event-based discussions with other regulatory agencies, and through the day-to-day

exercise of supervisory responsibilities.

In addition to participation with FSOC, the CFTC staff also is in regular contact with officials
at the SEC the Federal Reserve, thé=DIC, the OCC and the TreasuryDepartment, which
provides opportunity to discuss any emerging regulatory concerns. For example, in
connection with its implementation of the Volcker rule, the CFTC staff is coordinating closely
with the staffs of the SEC, theFederal Reserve, the FDIC and the OCC with regard to
monitoring information provided by banking entities.

In the event that a particular concern is identified, the CFTC has formed joint study groups
with the SEC. For example, the Joint CFFSEC AdvisoryCommittee on Emerging Regulatory
Issues was established on May 11, 2010, only a few days after the dramatic securities market
events of May 6, 2010, c a [THe€ammitee ischammed withh e
addressing regulatory issues of mutual concern to the CFTC and SECSubjects identified in
the Committeeds charter incl ude;assessingantdi f yi
guantifying the impact of such risks and their implications for investors and market
participants; and furthering the efforts of the CFTC and the SEC towards regulatory
harmonization. See Joint Advisory Committee report: recommendations regarding

regulatory responses to the market events of May 6, 2010 at:
http://www.cftc.gov/PressRoom/Events/opaevent_cftcsec021811

A more formal method of review occurs within the OCE. As discussed in response to
Principle 6, Question 1,0CE provides economic support and advice to the Commission,
conducts research on policy issues facing the Commission, and educates and trains
Commission staff. OCE plays an integral role in the preparation of new financial market
regulations by providing economic expertise and analysis of costbenefit considerations
underlying those regulations. As new financial market regulations are implemented, OCE
will assess the impact of these regulations on derivatives markets.

OCE maintains an economic researctprogram focused on the quantitative analysis of the
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ever-evolving changes in trading technology, trading instruments, and types of market
participants. Specifically, OCE focuses its quantitative research program to analyze the
following four broad areas:

1 Analysis of the composition of speculative market participants in futures and options
markets. The analysis of the composition of speculative market participants provides
i nput into the Commi ssionds policy des
in markets. Such analyses include identifying certain categories of traders and
whether their individual or collective positions or trading activity impact price,

volatility, or liquidity in markets.

1 Analysis of the linkages between futures, option, swap, securities, and cash markets
The analysis of the linkages between various markets helps to assess the
transmission mechanisms between derivatives markets and securities and cash
markets in order to monitor systemic risk issues. Such analysis includs identifying
correlations among various markets and asset classes and determining whether an
event in one market may trigger similar events in other markets.

91 Analysis of the effects of swap markets and swap market participants on market
structure. The aralysis of the effects of swap execution facilities and swap market
participants on the market structure of derivatives markets provides input into the
Commi ssionf6s assessment of new mar ket
economic analysis will ®rve as the basis for many studies mandated after the Dodd -
Frank Act regulations are in effect.

1 Analysis of high frequency and algorithmic trading. The analysis of high frequency
and algorithmic trading provides tandl s
enforcement divisions to detect disruptive trading patterns and participants who
attempt to manipulate markets.

The CFTC's Advisory Committees provide input and make recommendations to the
Commission on a variety of regulatory and market issues that afect the integrity and
competitiveness of U.S. markets. The committees facilitate communication between the
Commission and U.S. futuresand swapsmarkets, trading firms, market participants, and end
users. The committees, governed by the provisions of the Federal Advisory Committee Act,
currently include:

Agricultural Advisory Committee

Global Markets Advisory Committee

Energy and EnvironmentalMarkets Advisory Committee
Technology Advisory Committee

CFTGSEC Joint Advisory Committee

= =4 4 4

The agendaofar ecent Technol ogy Advisory Committ
regulationé type inquiries taking place wi
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presentations on automated and high frequency trading, including a gap analysis and issues
related to oversight and surveillance, market microstructure issues. Available at
http://www.cftc.gov/About/ CEFTCCommittees/TechnologyAdvisory/tac_meetings

Does the regulator have a process to review, where it is presented with evidence of changing
circumstances, its past regulatory policy decisions on products, markets, entities, market
participants or activities, especially decisions to exempt, and take measures as appropriate?

Yes. Reviewof past regulatory policy decisions occurs through a variety of mechanisms:

(a) Executive Order 135636 6 | mpr ovi ng Regul at i o fissueadan 1& e ¢
2011), calls on agencies to undertake an annual retrospective review of agency regulations.
The Executive Order emphasizes several guiding principles, including that: agencies consider
the costs and benefits of their regulations and choose the least burdensome path; the
regulatory process must be transparent and include public participation; and agencies must
attempt to coordinate, simplify and harmonize regulations to reduce costs and promote
certainty for businesses and the public. Section 6 of the Executive Order focuses on the
importance of maintaining a consistent culture of retrospective review and analysis by
agencies of their regulatory programs. To t hat end, sectibamc k® 0i
provision for agencies to develop a preliminary plan under which the agency will periodically
review its existing significant regulations to determine whether any should be modified,
streamlined, expanded or repealedinor der t o make the agencydd
effective and less burdensome.

As part of the implementation of the Dodd -Frank Act, the Commission has reviewed many
of its existing regulations. In determining the extent to which these existing regulations
needed to be modified to conformtothe Dodd -Fr ank Act 6s new requ
Commission has subjected manyof its rules to scrutiny in accordance with the Executive
Order. Th e Co mmi stspectivé review of its existing regulations is well underway.

After the substantial completion of the promulgation of final rules under the Dodd -Frank
rulemaking process, the Commissiord s  $hterad$ tb begin the process of the periodic,
retrospective examination of the remainder of its regulations (i.e.,those regulations that
were not reviewed as part of the Dodd-Frank effort). A Regul atory Revi e
consisting of senior agency staff, will be formed to implement the further review of
Commission regulations in accordance with the Executive Order. See 76 Federal Register
38328, 38329 (June 30, 2011) available at:

http://www.cftc.g ov/ucm/groups/public/@Irfederalregister/documents/file/2011 -16430a.pdf
See 2012 status report on retrospective review of agency regulations (June 7, 2012) at:
http://www.cftc.gov/ucm/groups/public/@aboutcftc/documents/file/oirastatusreport060712
.pdf. See 2013 status report on retrospective review of agency requlations (July 8, 2013) at:
http://www.cftc.gov/ucm/groups/public/@aboutcftc/documents/file/o _irastatusreport070813

-pdf

(b) Periodic reauthorization legislative proceedings in which the CFTC often makes various
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legislative recommendations to amend the CEA

(c) Internal reviewthrought he CFTCds Sumhriathe gsied sPloaurt, t he
priorities. Although the plan covers five year periods, the Commission continuously reviews
the continuing relevancy of the p lan through discussions with the operating divisions. These
discussions generally culminate in formal structured discussions.

The approved StrategicH an f orms the basis for each fi
associated activities. At the end of each fiscal year or the conclusion of individual activities,
Staff evaluates performance and resource utilization against performance measures that
have been identified in the Strategic Pl af
These evaluations tell the Commission how effective it has been and whether adjustments
are needed in the future program activities or resource allocations.
http://www.cftc.gov/reports/strategicplan/2015/

(d) Through initiatives raised by individual commissioners at advisory committee and formal
Commission meetings.

Does the regulator participate in a process (with other financial system supervisors and
regulators if appropriate) which reviews unregulated products, markets, market participants
and activities, including the potential for regulatory arbitrage, in order to promote investor
protection and fair, efficient and transparent markets and reduce systemic risks?

Yes. The same processes identified abovein Question 2 are also used to address
unregulated financial markets and products. Seeresponse to Principle 7, Question 1.

Does the regulator seek legislative or other changes when it identifies a regulatory weakness
or risk to investor protection, market fairness, efficiency and transparency that requires
legislative or other changes?

Yes. The Chairman Commissioners, and Stafftestify before various committees of Congress
and it is not uncommon for such testimony to identify potential areas for legislative change.
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Principle 8 The Regulator should seek to e nsure that conflicts of interest and

misalignment of incentives are avoided, eliminated, disclosed or otherwise
managed.

Key Questions

1.

Does the Regulator have in place a process designed to identify and evaluate potential and
actual conflicts of interest regarding regulated entities and misalignment of incentives
regarding issuers and regulated entities?

Yes The Dodd-Frank Act requiresSDsand MSPsto implement conflict of interest systems
and procedures that establish structural and institutional safeguards to ensure that the
activities of any person within the firm relating to research or analysis of the price or market
for any commaodity or swap, or acting in a role of providing clearing services, are separated
by appropriate informational partiti ons from persons whose involvement in pricing , trading,
or clearing activities might potentially bias their judgment and contravene open access
requirements or business conduct standards set forth in the Act.®® The Dodd-Frank Act also
prohibits SDsand MSPsfrom taking any action that would result in an unreasonable
restraint of trade or impose a material anticompetitive burden on trading or clearing unless
necessary or appropriate to achieve the purposes of the Act. CEA Section 4s(j)(6)
Commission Regulation 23.605implements the conflict of interest provisions set forth in the
CEA forSDs and MSPsand requires, among other things, the disclosure of any financial
interest in any derivative of a type that a research analyst follows, the general nature ofthe
financial interest, and appropriate informational partitions between business trading units of
a SD or MSPand clearing units of any affiliated clearing member of a DCO.

Section 732 of the Dodd-Frank Act amends section 4d of the CEA by directingFCMs and IBs
to implement similar informational partitions between those researching or analyzing prices
or markets for commodities and those involved in trading or clearing activities. Commission
Regulation 1.71 implements the conflict of interest provisions for FCMs and IBs set forth in
the Act and contains, among other things, provisions prohibiting improper interference with
clearing decisions and undue influence on customers, as well as the disclosure of any
financial interest that a research analyst mairtains in any derivative of a type that the
research analyst follows and the general nature of the financial interest.

Section 726 of the Dodd-Frank Act requires the Commission to mitigate conflicts of interest
in the operation of certain DCOs, DCMs, andSEFs. Section 726(a) provides that the
Commi ssionds rules may include numeri cal
respect to any DCO that clears swaps, oiISEFor DCM that posts swaps or makes swaps
available for trading, by a bank holding company with: (i) over $50,000,000,000 in total
consolidated assets; (ii) a nonbank financial company supervised by the Board of Governors
of the Federal Reserve System; amffiliate of (i) or (ii); (iv) an SD, (v) an MSP, or (vi) an AP of
(iv) or (v). Section 726(b) directs the Commission to determine the manner in which its rules
may be deemed necessary or appropriate to improve the governance of certain DCOs,

% CEA Section 4s(j)(5).
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DCMs, or SEF®r to mitigate systemic risk, promote competition, or mitigate conflicts of
interest in connection with the interaction between SDs and MSPs, on the one hand, and
such DCOs, DCMs, and SEFs. Section 726(c) directs the Commission to consider the manng
in which its rules address conflicts of interest in the above-mentioned interaction arising

from equity ownership, voting structure, or other governance arrangements of the relevant
DCOs, DCMs, and SEFs. The Commission proposed rules to implement these reqgaments

in 2010.*” The Commission has not finalized the proposed regulations.

DCMs, DCOs, SEFs and SDRs, however, must satisfy certain conflicts of interest requiremen
in the CEA. DCM Core Principle 16, set forth in Section 5(d}(6) of the CEA; DCO Core
Principle P, set forth in Section 5b(c)(2)(P)of the CEA; and SEF Core Principle 12, set forth in
Section 5h(f)(12) require DCMs, DCOs and SEFs, respectively, to establish and enforce rules
to minimize conflicts of interest in their decision-making processes and to establish a
process for resolving conflicts of interest. Section 21(f)(3) of the CEA setdorth a conflict of
interest Core Principle applicable to an SDR.The Commission has identified certain conflicts
that may implicate access, disclosure, or use o5DR Information. SDR Information includes
any information that an SDR receives from a reporting counterparty, including market
participants such as DCMs, DCOsSEFs, SDs, MSPs and neBD/MSP counterparties. The
requirement that SDRs have in place aChief Compliance Officeri mandated by section 21(e)
of the CEA and implemented in Commission Regulation 49.22f supports the importance of
risk management and proper conflict of interest management going forward.

2. Where the Regulator identifies significant conflicts of interest among regulated entities or
misaligned incentives, does it take steps so that these conflicts of interest or misalignments
are avoided, eliminated, disclosed or otherwise managed?

Yes, & noted in the response to Principle 8, Question 1,SDs MSPs FCMs and IBsmust
disclose whether an affiliated research analyst maintains a financial interest in any derivative
of a type that the research analyst follows, and the general nature of the financial interest.
Additionally, SDs and MSPanust disclose certain material information to counterparties,
including the material risks of the particular swap, which may include market, credit,

liquidity, foreign currency, legal, and operational risks; the material characteristics of the
particular swap, including material economic terms and the rights and obligations of the
parties; and the material incentives and conflicts of interest that the SD or MSPmay have in
connection with a particular swap.®®

Additionally, pursuant to Sections 6(c), 6(d) or6éc of the CEA, the CFTC can bring an action
against DCMs, DCOs, SEFs and SDRs for a failure to comply with their respective Core

" The proposed rules strengthened versions of the acceptable practices that the Commission previously adopted for
DCMs prior to the passage of the Dodd-Frank Act. The proposed rules also incorporated certain elements of: (i) The
Proposal for a Regulation of theEuropeanParliament and of the Councilon OTC Derivatives, CentraCounterparties,
and Trade Depositoried t he 66 Eur o p eRarno pCoosrani & &)R00Idradt nfdhe Prindip)es for Frieancial
Market Infrastructure ( 0 P F MThe Eujopean Commission Propsal was adopted on December 19, 2012. The PFMIs
were finalized in April 2012.

% SeeCFTC Regulation 23.431.
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Principles. Pursuant to Sections 8a(3) and 8a(4)of the CEA, the CFTC also has the authority
to suspend, restrict or revoke the registrations of any person for various reasons, including
for general good cause shown.

Where the Regulator requires conflicts of interest or misaligned incentives to be disclosed,
are the disclosures mandated in such a way thd they are accessible by investors and/or the
users of the services or products?

Yes. The disclosures regarding financial interests in any derivative of a type that a research
analyst follows described in the response to Principle 8, Questions 1 and 2 must be disclosed
in research reports and any public appearances by a research analyst. The disclosures must
be clear, comprehensive, and prominent. With respect to public appearances by research
analysts, the disclosures must be conspicuous? The disclosures of material information by
SDs and MSPdescribed in the response to Principle 8, Question 2 must be made at a
reasonably sufficient time prior to entering into a swap in a manner reasonably designed to
allow the counterparty to assess the information.”

%9 SeeCFTC Regulations 1.71(c)(5) and 23.605(c)(5).

0 SeeCFTC Regulation 23.431.
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PRINCIPLE RELATING TO SEL-REGULATION (9)

Principle 9

Where the regulatory system makes use of Self -Regulatory Organizations
(SROs) that exercise some direct oversight responsibility for their respective
areas of competence, such SROs should be subject to the oversight of the
Regulator and should observe standards of fairness and confidentiality when
exercising powers and delegated responsibilities.

Key Questions

Performance of Functions of SRO

1.

Are there organizations that:

(@)

Establish rulesof eligibility that must be satisfied in order for individuals or firms to
participate in any significant securities activity?

Yes. There are several categories of organizations authorized by the EAwhich have self
regulatory responsibilities: futures exchanges .g, DCMg, SEFsDCOs and RFAs Although
CFTC Regulation 1.3(ee) defines the term selfegulatory organization as a contract market,
SEFor RFA DCOsalso have selfregulatory obligation s and are discussed(where
appropriate) for completeness.

DCMs. DCMs are boards of trade (or exchanges) that operate under the regulatory
oversight of the CFTC pursuant to Section 5 of the CEA. DCMsmay list for trading swaps,

futures or option contracts based on any underlying commodity, index, or instrument .

Currently Active DCMs:

= =4 =4 4 48 -8 -4 -5 -4 -5 _45 -4 _4 -9 -9 -9 -9

SEFs. SEFs are trading systems or platforms in which multiple participants have the ability to
execute or trade swaps by accepting bids and offers made by multiple participants in the
facility or system, through any means of interstate commerce, including any trading facility

Cantor Futures Exchange, LLC

CBOE Futures Exchange

Chicago Climate Futures Exchange
Chicago Mercantile Exchange

Chicago Board of Trade

COMEX Division of New York Mercantile Exchange
ELX FuturesL.P.

Eris Exchange

ICE FuturesJ.S, Inc.

Minneapolis Grain Exchange

NASDAQ Futures, Inc. (pending)

New York Mercantile Exchange

Nodal Exchange, LLC

North American Derivatives Exchange, Inc.
NYSE LiffeUS, LLC

OneChicago, LLC

trueEx LLC
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that facilitates the execution of swaps between persons and is not a DCM.
Current temporarily registered or pending temporary registration SEFs (as of 6/9/2014):

360 Trading Networks, Inc.
BGC Derivatives Markets, L.P.
Bloomberg SEF LC

Chicago Mercantile Exchange, Inc.
Clear Markets North America, Inc.
DW SEF LLC

EOX Exchange LLC

GFI Swaps Exchange LLC

GTX SEF LLC

ICAP Global Derivatives Limited
ICAP SEF (US) LLC

ICE Swap Trade LLC

INFX SEF Inc.

Javelin SEF, LLC

LatAm SEF, LLC

MarketAxess SEF Corporation
SDX Trading, LLC

SwapEx LLC

TeraExchange, LLC

Thomson Reuters (SEF) LLC
Tp SEF, Inc.

Tradition SEF, Inc.

trueEx LLC

TW SEF LLC

= =4 4 4 8 -8 - -5 -4 _5_5_5_4_8_4_4_42 -4 -4 -4 -9 -9 _-4° -9

DCOs. A derivatives clearing organization is a clearinghouse, clearing association, clearing
corporation, or similar entity, facility, system, or organization that with respect to an
agreement, contract, or transaction enables each party to an agreement, contract, or
transaction to substitute, through novation or otherwise, the credit of the DCO for the credit
of the parties; arranges or provides, on a multilateral basis, for the settlement or netting of
obligations resulting from such agreements, contracts, or transactions executed by
participants in the DCO; or otherwise provides clearing services or arrangenents that
mutualize or transfer among participants in the DCO the credit risk arising from such
agreements, contracts, or transactions executed by theparticipants. A DCO must establish
participant eligibility standards that establish appropriate admissio n and continuing
eligibility standards (including sufficient financial resources and operational capacity to meet
obligations arising from participation in the DCO) for members of, and participants in, the
DCO. Also, each DCO must establish and implemenprocedures to verify, on an ongoing
basis, the compliance of each participation and membership requirement of the DCO.
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Current DCOs:

Cantor Clearinghouse, L.P.

Chicago Mercantile Exchange, Inc.
Clearing Corporation

ICE Clear Credit LLC

ICE Clear Europé.imited

ICE Clear US, Inc.

LCH.Clearnet LLC

LCH.Clearnet Ltd.

LCH Clearnet SA

Minneapolis Grain Exchange Inc.

Natural Gas Exchange Inc

North American Derivatives Exchange, Inc.
Options Clearing Corporation

Singapore Exchange Derivatives Clearing Limited

R N I R R R B R B |

RFAs Section 17 of the CEA establishes a framework for one or moreRFAsto exist under
the oversight of the CFTC. P a r RFAsL Se€tiondT(m)t |
of the CEA provides that the CFTC may approve rules of RFAs that require persons eligible
for membership to become members of a least one such association. The NFA is the only
existing RFA With certain exceptions, all persons and organiztions that intend to do
business as professionals with respect to transactions regulated by the CFTC must register
under Section 8a of the CEA. All individuals and firms that wish to act as market
intermediaries must apply for NFA membership or associate status.

Under CFTC Regulation 1.52DCMs and RFAs may agree to performcertain examination and
monitoring functions (for memberadothero mpl i 3
compliance requirements) to reduce duplicative/multiple monitoring and auditing for
compliance. All DCM SRG and NFA are participants in the existing Joint Audit Committee
(0JACG6) and oper dointAudjt Agresmeit {1 which fmas bednapproved by
the CFTC. The CEA requires DCM# establish trading rules, discipline violators, and ensure
the financial integrity of transactions and member intermediaries. Through the JAG DCM
SRG and NFA divide up primary SRO responsibility for monitoring the financial condition

and rule compliance of joint members.

Consistent with its obligations under SecHt
regulations, NFA has promulgated rules fulfilling its statutory and regulatory requirements.

™ Since many FCMs are members of more than one DCM, the CFTC Isaallowed the SROs to agree among
themselves which of the SROs will be the designated selfregulatory organization (DSRO) for the purpose of auditing
and maintaining ongoing financial and sales practice surveillance over member FCMs. The DCM SROs have ested
into such allocation agreements among themselves and have established the JAC to coordinate their oversight
activities. The JAC has designated NFA as the SRO responsible for periodically advising the CFTC of changes in the
allocation of DSRO responsbility. SeeCFTC Regulation 1.52(¢Ji).
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SeeN F AManual/Rules, available athttp://www.nfa.futures.org/nfamanual/NFAManual.aspx.

Overview of NFA. The CFTC has delegated certain responsibilities to NFA, which became
an RFAIn 1981. This delegation includes requiring NFA to: adopt rules establishing training
standards and proficiency testing for persons involved in the solicitation of transactions
subject to the CEA, supervisors of such persons, and all persons for whom it has registration
responsibilities and to create a program to audit and enforce compliance with such
standards; establish minimum capital, segregation, and other financial requirements
applicable to its members for whom such requirements are imposed by the CFTC and to
implement a program to audit and enforce compliance with such requirements; establish

mi ni mum standards governing the sal eAPFs;gnd a (
establish special supervisory guidelines to protect the public interest relating to the
solicitation by telephone of new futures or options accounts.

NFAhasinco porated into its rules, by refereng
and related reporting requirements for SDs, MSPs, FCMs, CPOs, IBs, and CTAs. In addition,
NFA has adopted net capital rules for FCMs and IBs which, as required by the CEA, areon

|l ess stringent than those of the CFTC. N |
registrants that are not members of a DCM.

The CFTC has delegated to NFA registration processing functions and the authority to take
adverse action, such as to revole or to deny registration, against registrants and applicants
for registration based upon disqualifying conduct set forth in Sections 8a(2) and (3) of the
CEA. The CFTC also retains authority to take such actions. NFA also has certain delegated
functions with respect to ethics training required of registrants.

In addition, the CFTC delegated to NFA the responsibility generally to review CPO and CTA
Disclosure Documents as well as certain other tasks related to activities in the foreign futures
and foreign options area and functions concerning agricultural trade option merchants and
their APs; authorized NFA to revoke, after 30 days written notice, the confirmation of
Regulation 30.10 relief for any firm that fails to comply with the terms and conditions upon
which relief was confirmed; and authorized NFA to withdraw the confirmation of Regulation
30.10 relief from any firm that notifies NFA of its decision to forfeit such relief. Regulation
30.10 permits certain market professionals to conduct business inthe U.S. based on
substantial compliance with the rules of their home jurisdiction.

Commission Regulation 37.204 allows a SEF to contract with a RFAor another registered
entity for regulatory services to assist the SEF in complying with the CEA and Canmission
regulations. However, SEFs remain responsible for the execution of these functions and for
compliance with the CEA and Commission regulations

The CFTC has general oversight responsibility for all NFA functions and full access to
information NFA maintains and obtains to ensure compliance with the CEA and rules
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thereunder and assure that these functions are carried out fairly and effectively. The CFTC
also monitors NFA for enforcement of N F Ad@ws rules and by-laws.

In performing its delegated aut hor i t vy, NFA O0stands in the
all relevant confidentiality requirements applicable to the CFTC.

(b) Establish and enforce binding rules of trading, business conduct and qualification for
individuals and/or firms engaging in securities activities?

Yes. Seeresponse to Questions 2(a) and (c).

(c) Establish disciplinary rules and/or conduct disciplinary proceedings, which would
enable the SRO to impose appropriate sanctions for non compliance of its rules?

Yes.

DCMs. DCM Core Principle 2 Compliance with Rules, requires a DCM to monitor and
enforce compliance with the rules ofthe DCM. The Commi ssi ond&s r eg\
this Core Frinciple are in CFTC Regulatios 38.150-160; See alsoCFTC Regulation 1.52(a)

DCM Core Principle 13 Disciplinary Procedures requires the board of trade to establish and
enforce disciplinary proceedings that authorize the board of trade to discipline, suspend, or
expel members or market participants that violate the rules of the bo ard of trade, or similar
methods for performing the same functions, including delegation of the functions to third
partes. The Commi ssi ond&s r eg uCoeetinapke are in Ratts88.700- e t
38.712.

SEFs. SEF Core Principle 2Compliance with Rules, requires a SEF to establish and enforce
trading, trade processing, and participation rules that will deter abuses and have the
capacity to detect, investigate, and enforce those rules. ThroughCFTCRegulation 37.206, a
SEF must have rules in face that will deter abuses and have the capacity to enforce such
rules through prompt and effective disciplinary action, including suspension or expulsion of
members or market participants that violate the rules of the SEF. See alsoCFTC Regulations
37.201-205.

DCOs. DCO Core PrincipleH, Rule Enforcement, requires a DCO to (a) maintain adequate
arrangements and resources for. (i) the effective monitoring and enforcement of compliance
with the rules of the DCG; and (i) the resolution of disputes; (b) have the authority and
ability to discipline, limit, suspend, or terminate the activities of a member or participant due
to a violation by the member or participant of any rule of the DCG; and (c) report to the
CFTCregarding rule enforcement activities and sanctions imposed against members and
participants. Commission Regulation 39.17 implements these requirements, andrequires a
DCO to have adequate arrangements and resources for the effective monitoring and
enforcement of compliance with the rules of the DCO and the resolution of disputes.

RFAs Section 17(b)(8) of the CEA requires that an RFA develop rules that provide for the
appropriate discipline of its members, whether by expulsion, suspension, fine, censure, or
any other fitting penalty, for any violation of its rules. Section 17(i) provides that the CFTC
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may review the disciplinary action taken by an RFA. The review would identify the rules of
the RFA violated by the person in question and confirm whether such rules were applied in a
manner consistent with the purposes of the CEA. Pursuant to this authority, the CFTC also
may, having found that a penalty is excessive or oppressive, cancel, reduce or require
remi ssion of the penalty. NFAOs byl awwsomn
members and associates of members fornonc o mp |l i ance wi $eeN INAOGASO s
Manual/Rules at http://www.nfa.futures.org/nfamanual/NFAManual.aspx.

Authorization or Delegation Subject to Oversight

2.

As a condition to authorization, does the legislation or the regulator require the SRO to
demonstrate that it:

) Has the capacity to carry out the purposes of governing laws, regulations and SRO
rules consistent with the responsibility of the SRO, and to enforce compliance by its
members and assocated persons subject thereto those laws, regulations and rules?

Yes.

DCMs. The CEA, throughDCM Core Principle 1, provides that as a condition to designation
as a contract market, the applicant must demonstrate that it complies with 23 Core
Principles:

Designation as contract market
Compliance with rules
Contracts not readily subject to manipulation
Prevention of market disruption
Position limits or accountability
Emergency authority
Availability of general information
Daily publication of trading information
Execution of transactions
. Trade information
. Financial integrity of contracts
. Protection of markets and market participants
. Disciplinary procedures
. Dispute resolution
. Governance fitness standards
. Conflicts of interest
. Composition of governing boards of contract markets
. Recordkeeping
. Antitrust considerations
. System safeguards
. Financial resources
. Diversity of board of directors
. Securities and Exchange Commission

© o N A ODE
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See alsoCFTC Regulation 38.3

DCM Core Principle 2 requires a DCM to have rulesthat provide the board of trade with the
ability and authority to obtain any necessary information to perform any function, including
the capacity to carry out such international information -sharing agreements as the
Commission may require.

To ensure compliance with DCM Core Principle 2, the Commission promulgated regulations
in Part 38 requiring a DCM to: (i) prohibit abusive trading practices on its markets by
members and market participants, CFTC Regulatiorn38.152; (ii) have arrangements and
resources for effective enforcement of its rules, CFTC Regulation38.153 (iii) establish and
maintain sufficient compliance department resources and staff to ensure that it can conduct
effective audit trail reviews, trade practice surveillance, market surveillance, and reailtime
market monitoring, CFTC Regulatior38.155; (iv) maintain an automated trade surveillance
system capable of detecting and investigating potential trade practice violations, CFTC
Regulation 38.156; (v) conduct real-time market monitoring of all trading activity on its
electronic trading platform(s) to identify disorderly trading and any market or system
anomalies, CFTC Regulation38.157; (vi) establish and maintain procedures that require its
compliance staff to conduct investigations of possible rule violations, CFTC Regulation
38.158, and (vii) have the ability and authority to obtain any necessary information to
perform any function required under Core Principle 2.

Commission Regulation 38.154, promulgated under Core Principle 2, allows a DCM to use a
RFAor other registered entity to provide services t o assist in complying with the Core
Principles. However, notwithstanding any delegation of function, the DCM retains
responsibility for carrying out any function delegated or contracted to a third party. A DCM
must ensure that the services received will enable the DCM to remain in compliance with the
CEA

Appendix B to Part 38 provides more specific information on guidance and acceptable
practices to comply with the Core Principles.

See alsoCFTC Regulation 1.52 (SRO adoption and auditing of minimum financial and related
reporting requirements) ; CFTC Regulation 38.257 (to comply with regulations under Core
Principle 4, the DCM must use a dedicated regulatory department, or by delegation of that
function to a registered futures association or a registered entity).

SEFs. In order to register and maintain registration as a SEF Section 5h of the CEA requires
the SEF must demonstrate compliance with 15Core Finciples:

1. Compliance with core principles
2. Compliance with rules
3. Swaps not readily subject to manipulation
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4. Monitoring of trading and trad e processing
5. Ability to obtain information

6. Position limits or accountability

7. Financial integrity of transactions

8. Emergency authority

9. Timely publication of trading information
10. Recordkeeping and reporting

11. Antitrust considerations

12. Conflicts of interest

13. Financial resources

14. System safeguards

15. Designation of chief compliance officer

In the same way as described for DCMs, the CEAhrough Core Principle 2 for SEFs, requires
a SEF to establish and enforce compliance with any rule of the SEF, establish and eoifce
trading, trade processing, and participation rules that will deter abuses and have the
capacity to detect, investigate, and enforce those rules, establish rules governing the
operation of the facility, and require by its rules that when a SD or MSP enters into or
facilitates a swap that is subject to mandatory clearing under Section 2(h)(1) of the CEA, the
SD or MSP shall be responsible for compliance with the mandatory trading requirement
under Section 2(h)(8) of the CEA

To ensure compliance with SEFCore Principle 2, the Commissiord s r e gstebjuird ai S&Em
to: (i) establish rules governing the operation of the SEF and impartially enforce compliance
with the rules of the SEF,CFTC Regulatior37.201; (ii) prior to granting any eligible contract
participant access to its facilities, requirethat the eligible contract participant consent to its
jurisdiction, CFTC Regulation37.202 (iii) establish and enforce trading, trade processing and
participation rules that will deter abuses and have the capadity to detect, investigate and
enforce those rules, CFTC Regulatior37.203; (iv) establish procedures to capture and retain
information that may be used in establishing whether rule violations have occurred, CFTC
Regulation 37.205; and (v) establish trading, trade processing, and participation rules that

will deter abuses and have the capacity to enforce suchrules through prompt and effective
disciplinary action, including suspension or expulsion of members or market participants
that violate the rules of the SEFCFTC Regulation37.206. Additionally, a SEF may choose to
contract with a RFA or the Financial Industry Regulatory Authority for the provision of
services to assist in complying with the CEA and Commission regulations.SeeCFTC
Regulation 37.204.

DCOs. Core Principle A for DCOs,CEA Sectionsb(c)(2)(A), reqiires compliance with
eighteen Core Frinciples.

1. Compliance
2. Financial resources
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3. Participant and product eligibility
4. Risk management

5. Settlement procedures

6. Treatment of funds

7. Default rules and procedures

8. Rule enforcement

9. System safeguards

10. Reporting

11. Recordkeeping

12. Public information

13. Information sharing

14. Antitrust considerations

15. Governance fitness standards
16. Conflicts of interest

17. Composition of governing boards
18. Legal risk

CFTC Rgulation 39.12(a)(6) requiresa DCO to have the ability to enforce compliance with its
participation requirements pursuant to Core Principle C (participant and product eligibility )
for DCOs andto establish procedures for the suspension and orderly removal of cleaiing
members that no longer meet the requirements. Core Principle H, Rule Enforcement,
requires a DCO to maintain adequate arrangements and resources for the effective
monitoring and enforcement of compliance with its rules and resolution of disputes. In
addition, as discussed above, DCO Core fnciple H requires a DCO to have the authority and
ability to discipline, limit, suspend, or terminate the activities of a member or participant due
to a violation by the member or participant of any rule of the DCO . CFTCRegulation 39.17
implements Core Principle H andrequires a DCO to have adequate arrangements and
resources for the effective monitoring and enforcement of compliance with the rules of the
DCO and the resolution of disputes.

RFAs. To be registered and maintain registration as an RFA Section 17(b)(1) of the CEA
requires that the RFA demonstrate through documentation submitted to the CFTC that the
RFAIs in the public interest, that it will comply with the provisions of Section 17 and the rules
and regulations promulgated by the CFTC thereunder, and will fulfil the purposes of Section
17. Section 17(b)(8) of the CEA requires that the RFA demonstrate that the rules of the
association provide that its members and persons associated with its members shall be
appropriately disciplined, by expulsion, suspension, fine, censure, or being suspended or
barred from being associated with all members, or any other fitting penalty, for any violation
of its rules.

(b) Treats all members of the SRO, applicants for membership and similarly situated market
participants subject to its rules in a fair and consistent manner?

Yes.

DCMs. DCM Core Principle 2 requires a DCM to establish, monitor and enforce compliance
with access requirement rules. GFTCRegulation 38.151 requires that prior to granting any
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member or market parti cipant access to its markets, a DCM must require the member or
market participant to consent to its jurisdiction. Additionally , a DCM must provide its
members, persons with trading privileges, and independent software vendors with impartial
access to itsmarkets and services, including access criteria that arempartial, transparent
and applied in a non-discriminatory manner; and (2) comparable fee structures for members,
persons with trading privileges and independent software vendors receiving equal access to,
or services from, the DCM. SeeCFTCRegulation 38.151(b). A DCM must also establish and
impartially enforce rules governing denials, suspensions, andrevocations of a memberd and
a person with trading privilegesd a ¢ ¢ e s s tophe DGMi, ihcleiding when such actions
are part of a disciplinary or emergency action by the DCM.

DCM Core Principle 12 requires a DCMto establish and enforce rules to promote fair and
equitable trading on the contract market and to protect the market and market participants
from abusive practices including fraudulent, noncompetitive or unfair actions, committed by
any party. The DCM must have methods and resources appropriate to the nature of the
trading system and the structure of the market to detect trade practice and market abuses
and to discipline such behavior, in accordancewith Core Principles 2 and 4, and thdr
associated Part 38 regulations. The DCM also must provide a competitive, open and
efficient market and mechanism for executing transactions in accordance with Core
Principle 9.

In addition, there are specific Core Rinciples for DCMs with respect to minimizing conflicts
of interest (Core Principle 16)and antitrust considerations (Core Principle 19)which have
bearing on the fairness and consistency with which a DCM interacts with members. See
CFTC Regulations38.850-851 and 38.1000 1001.

SEFs. SEF Core Principle 2 requiresa SER0, among other things, establish and enforce
compliance with any limitation on access to the SEF. CFTC regulations implementing the
Core Principle require the SEF tgprovide any ECPand any independent software vendor with
impartial access to its market(s) and market servicesincluding any indicative quote screens
or any similar pricing data displays, provided that the facility has: (1) Criteria governing such
access that are impatrtial, transparent, and applied in a fair and nondiscriminatory manner;
(2) Procedures whereby eligble contract participants provide the swap execution facility with
written or electronic confirmation of their status as eligible contract participants, as defined
by the Act and Commission regulations, prior to obtaining access; and (3) Comparable fee
structures for eligible contract participants and independent software vendors receiving
comparable access to, or services from, theSEF CFTC Regulation37.202(a). A SEF must alsq
establish and impartially enforce rules governing any decision to allow, deny, suspend, or
permanently bar el igibl e c oSkEFincladingwhpnesach i c i |
decisions are made as part of a disciplinary or emergency action taken by theSEF

DCOs. DCO Core Principle C requires a DCQo have objective, publicly disclosed, fair and
open access requirements. SeeCEA Section 5b(c)(2)(C)(iii). ETCRegulation 39.12(a)
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requires a DCOto establish appropriate admission and continuing participation
requirements for clearing members of the DCO that are objective, publicly disclosed and risk
based.

RFAs Section 17(b)(2) of the CEA mandates thatan RFA siles provide that any person
registered under the CEA, a registered entity, or any other person designated pursuant to
the regulations of the CFTC as eligible for membership may become a member of such
association. That section also states that the rules of the association may restrict
membership in such association on the basis of the type of business conducted by its
members. Further,Section 17(b)(5) of the CEA requires that the RFA miles assure a fair
representation of its members in the adoption of any rule of the association or amendment
thereto, the selection of its officers and directors, and in all other phases of the
administration of its affairs. Consistent with the provisions of the CEA, CFTC Regulation
170.3 provides for the fair and equitable representation of members with respect to the
governing board of the association. In particular, the regulation provides that no single class
or group of members may dominate or otherwise exercise disproportionate influence on the
governing board.

(c) Develops rules that are designed to set standards for its members and to promote
investor protection?

Yes.

DCMs. Trade practice, handling of customer funds, reporting, recordkeeping and other
business standards for commaodity professionals, many of whom constitute the class of
exchange membership, are established in the first instance by CEA Sections 5(b) and (d),
CFTC regulations (Part 38), DCM rules, and, as explained below, bgFArequirements.

DCM Core Principle 21, Financial Resources, requires a DCkb have adequate financial,
operational, and managerial resources to discharge each responsibility of the board of trade.
The financial resources of the board of trade shall be considered to be adequate if the value
of the financial resources exceedsthe total amount that would enable the contract market to
cover the operating costs of the contract market for a 1-year period, as calculated on a
rolling basis. Commission regulations implementing the Core Principle are found at CFTC
Regulation 38.1101.

DCMs must initially and on an ongoing basis demonstrate compliance with DCM Core
Principle 12. DCM Core Principle 12 Protection of Market Participants, establishes that
boards of trade must establish and enforce rules: (a)to protect market participants from
abusive practices committed by any party, including abusive practices committed by a party
acting as an agent for a participant; and (b) to promote fair and equitable trading on the
contract market. SeeCFTC Regulation 38.651.

DCM Core Principle 11 provides that the DCM must establish and enforce rules to ensure
the financial integrity of FCMs and IBs and the protection of customer funds. SeeCFTC
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Regulations 38.600607.

SEFs. Core Principle 13, Financial Resources, requires aE5to have adequate financial,
operational, and managerial resources to discharge each responsibility of the SEF.The
financial resources of aSEFshall be considered to be adequate if the value of the financial
resources exceeds thetotal amount that wou |d enable the swap execution facility to cover
the operating costs of the SEFor a one-year period, ascalculated on a rolling basis.
Regulations implementing Core Principle 13 are found at CFTC Regulations37.1301-1307.

SEFCore Principle 7 requires aSEF to establish and enforce rules and procedures for
ensuring the financial integrity of swaps entered on or through the facilities of the SEF,
including those that are required to be cleared under section 2(h)(1). A SEFRmust establish
minimum financial standards for its members, which at a minimum must be that members
qualify as an ECPas defined in Section 1a(18) of the CEA, andmust monitor its members to
ensure that they remain ECPs SeeCFTC Regulations37.701-703.

SEFCore Principle 15 requires a SERo designate a chief compliance officer to ensure
compliance with the CEA and the rules and regulations issued under the CEA.SeeCFTC
Regulation 37.1500.

DCOs. DCO Caore Principle B, Financial Resources, requires a DQ® have, at a minimum,
adequate financial, operational and managerial resourcesthat are sufficient to meet its
financial obligations to its clearing members notwithstanding the default by the clearing
member creating the largest financial exposure for the DCO. Regulatons implementing th is
Core Principle are found in CFTC Regulation39.11. The Commission has additional
regulations designed to implement the CEA and protect investors: participant and product
eligibility, CFTC Regulation39.12; risk management,CFTC Reglation 39.13; treatment of
funds, CFTC Regulation39.15. Of particular relevance, CFTCRegulation 39.12(b) provides

t hat a DCOOs par t imustpeguirdctearingrmembers to kanveeaccess to
sufficient resources to meet obligations arising from participation in the DCO in extreme but
plausible market conditions, and CFTCRegulation 39.12(c) provides thata D@ & s
participation requirements must require clearing members to have adequate operational
capacity to meet obligations arising from parti cipation in the DCO. In addition to the above,
CFTC Regulations 39.33, 39.35 and 39.36, respectively, impose enhanced financial resources
default rules and procedures and risk management standards on SIDCOs and DCOs that
elect to become subject to them. Finally, section 4d of the CEA requires FCMs and DCOs to
segregate customer property. .

RFAs Section 17(b)(3) of the CEA requires the rules of an RFA to provide that membership
must be denied to certain firms and individuals, including those subject to an order by the
CFTC suspending, denying or revoking registration. Section 17(b)(4) of the CEA requires thaf
the RFA rules provide that applicants for membership conform with specific and appropriate
standards with respect to the training, experience and such other qualifications as the RFA
deems necessary or desirable, including the financial responsibility of members. Section
17(p) of the CEA further requires each RFA to establish rules that require the association to:
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9 Establish training standards and proficiency testing for persons involved in the
solicitation of transactions, supervisors of such persons and all persons for which it has
registration responsibilities, and a program to audit and enforce compliance with such
standards;

9 Establish minimum capital, segregation, and other financial requirements applicable
to its members for which such requirements are imposed by the CFTC and implement a
program to audit and enforce compliance with such requirements;

9 Establish minimum standards governing salespractices of its members and persons
associated therewith for transactions subject to provisions of the CEA; and

9 Establish supervisory guidelines to protect the public interest relating to the
solicitation of new futures and options accounts and make such guidelines applicable to
those members determined to require such guidelines in accordance with standards
established by the CFTC.

In addition, NFA and DCMs must monitor and enforce compliance with CFTC regulations
establishing standards for intermediaries, such as CFTC minimum financial and reporting
requirements, and requirements for the protection of customer funds and
communications with customers pursuant to CFTC Regulations 1.52.

Common to SROs. CFTC Regulation 1.5%rohibits certain trading on material, inside
information by SRO members and by members of SRO governing boards and
committees. Seealso response to Principle 9, Question 4(b).

(d) Submits to the regulator its rules and any amendments thereto, for review and/or
approval, as the regulator deems appropriate, and ensures that the rules of the SRO
are consistent with the public policy directives established by the regulator?

Yes.

DCMs, SEFsand DCOs Section 5c¢(c) of the CEA requires DCMs, SEFad DCOs tofile
with the Commission new products, new rules, and rule amendments. Under rules
promulgated by the Commission, a DCM or SEF may lista new product by providing the
CFTC with written certification that the product complies with the CEAand the
Commissio n 6 s r e g$ebCGFrTCRaeguagian 40.2. The DCM or SEFmay list the self-
certified contract for trading no sooner than one full business day following receipt of the
submission by the Commission. Alternatively, a DCM or SEF may request Commission
approval of the new product. CFTC Regulatiord0.3. DCMs, SEFsand DCOs may self
certify to the Commission new rules and rule amendments and implement such new rules
and rule amendments no earlier than 10 business days following receipt by the
Commission of the submission. CFTC Regulatior40.6. Alternatively, DCMs, SEB, and
DCGOs may voluntarily submit rules or rule amendments for Commission review and
approval. CFTC Regulatior40.5. Amendments to terms and conditions of futures on
agricultural commodities enumerated in Section 1a(4) of the CEA must be approved by
the Commission if the amendments are material and would be applied to existing
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positions. CFTC Regulation40.4. There are also special certification procedures for

SIDCGs that give the CFTC 60 days to review any proposed changetoaSDCO6 s r ul
procedures, or operations that could materially affect, the nature or level of risks

presented by the SDCO. CFTC Regulation40.10.

RFAs. Section 17(a)(2) of the CEA requiresan applicant for RFA status to provide the CFTC
with copies of its constitution, charter or articles of incorporation or association, along with

all bylaws. Section 17(j) of the CEA states that an RFA must file with the CFTC copies of any
changes or additions to the RFA rules. Section 17(j) further provides that the RFA may make
any proposed change or addition effective ten days after the receipt of such a filing by the
Commission unless the RFA requests that the Commission review and approve the
submission or the Commission informs the RFA of its intention to do so. If the Commission
decides that it will review the rules for approval, the Commission must determine whether
such change or addition is consistent with the requirements of Section 17 of the CEA and is
not in violation of any other provision of the CEA. If the Commission disapproves the

change or addition as inconsistent with the CEA, the Commission must provide the RFA with
notice and opportunity to be heard. Further, if the Commission does n ot approve or

institute disapproval proceedings with respect to a rule within 180 days after the receipt of
such a rule, or if the Commission does not conclude disapproval proceedings within one
year after the receipt of such rule, the RFA may implement the submitted rule until the
Commission concludes the disapproval process.

(e) Cooperates with the regulator and other domestic SROs to investigate and enforce
applicable laws, regulations and rules?

Yes. The CEANd CFTC regulations establish a obligation o n the SROs to cooperate with
the CFTC and with other SROs to investigate and enforce applicable laws and regulations.
SEFs, DCMsand DCOs!? have SRO obligations under the CEA:

1 SEF Core Principle 5 requirs a SEF to have rules in placeo provide the SEFwith the
ability to obtain any necessary information to perform any function required by the
CEA.

1 DCM Core Principle 2requires a DCMto have rules in placeto provide the DCM with
the ability to obtain any necessary information to pe rform any function required by
the CEA.

1 DCOshave rule enforcement responsibilities under Core Principle H and certain SRO
responsibilities under DCO Core Principle A of Section 5b of the CEA

CEA Section8(a)(1) provides that for the efficient execution of the provisions of the CEA, and
in order to provide information for the use of Congress, the CFTC may make such
investigations as it deems necessary to ascertain facts regarding the operations of boards d

2 As noted in response to Principle 9, Question 1(a), DCOs act as member organizations and enforce rules of
participant eligibility, etc. However, DCOs are not included in the definition of SRO. CFTC Regulation 13(ee) defines
o0 df-regulatory organization6 mean a contract market (as defined in Regulation 1.3(h)), aSERas defined in
Regulation 1.3(rrrr)), or aRFAunder section 17 of the Act,

84 INTERNATIONAL MONETRY FUND




UNITED STATES
U.S. COMMODITY FUTUES TRADINGCOMMISSION

trade and other persons subject to the CEA. CEA Section 5b authorizes the CFTC to suspen
or revoke the designation of any board of trade which fails or refuses to comply with any of
the provisions of the CEA or any of the rules, regulations or orders ssued by the CFTC
thereunder.

The CFTCO6s rules contempl at eAsdiscusseeabaéin on ¢
response to Principle 9, Question 1(a) CFTC Regulation 1.52 authorizes any two or more
DCM and RFASROs to file with the CFTC a plar{e.g,the JAG s Joi nt Au)fart
delegating to a DSRO the responsibility of monitoring and auditing for compliance with the
minimum financial reporting and compliance requirements adopted by such SROs. Among
other things, CFTCRegulation 1.52(d) also authorizes such SROs to establish programs
among themselves to provide access to any necessary financial or related information.

Cooperation with other SROs is not required for authorization to act as an SRO, and
participation in the JACis not mandatory, however, all current DCM SROsand NFAdo
participate. As discussed above, mder CFTCRegulation 1.52, SROs with FCM members in
common may establish joint audit plans, and, pursuant to such plans, delegate the
responsibility to audit and conduct financial surveillance of an FCM to one of the SROs as
the DSRO. The Commission requires that DSROs ensure that each FCM is subject to an-on
site examination within nine to 18 months
the DSRO. The JAC has established uniform procedures for such onsite examinations.

3. Does the SRO:

(a) Have statutory delegation or other formal recognition from the Regulator?

Yes. Seeresponse to Principle 9, Question 1(a).

(b) Have MoUs or other arrangements in place in secure cooperation between it and the
Regulator?

No. The obligation for an SROto cooperate with the CFTC is statutory. In addition,
enforceable Commission regulations implementing the SRO functions of registered entities
ensure cooperation.

(c) Have its own rules which are enforced and whose noncompliance is appropriately
sanctioned?

Yes Seeresponse to Principle 9, Question 1(c).

(d) Where applicable, e.g., a mutual organization, assures a fair representation of
members in selection of its board of directors and administration of its affairs?

Yes.

DCMs. DCM Core Principle 17 requires the governance arrangements of the board of trade
be designed to permit consideration of the views of market participants.

DCM Core Principle 22requires the board of trade, if a publicly -traded company, must
endeavor to recruit individuals to serve on the board of directors and the other decision -
making bodies (as determined by the Commission) of the board of trade from among, and
to have the composition of the bodies reflect, a broad and culturally diverse pool of
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gualified candidates.

DCM Core Principle 15 requires the board of trade to establish and enforce appropriate

fitness standards for directors, members of any discipinary committee, members of contract
market and any other persons with direct access to the facility. T h e C o mmiGgidance n
in Part 38, Appendix B detalils:

(1) A designated contract market should have appropriate eligibility criteria for the
categories of persons set forth in the Core Principle that should include
standards for fitness and for the collection and verification of information
supporting compliance with such standards. Minimum standards of fitness for
persons who have member voting privileg es, governing obligations or
responsibilities, or who exercise disciplinary authority are those bases for refusal
to register a person under section 8a(2) of the Act. In addition, persons who
have governing obligations or responsibilities, or who exercisedisciplinary
authority, should not have a significant history of serious disciplinary offenses,
such as those that would be disqualifying under Commission Regulation 1.63.
Members with trading privileges but having no, or only nominal, equity, in the
facility and non-member market participants who are not intermediated and do
not have these privileges, obligations, responsibilities or disciplinary authority
could satisfy minimum fitness standards by meeting the standards that they
must meet to qualify as 6 6 ma pakiapants. @atural persons who directly or
indirectly have greater than a ten percent ownership interest in a DCM should
meet the fithess standards applicable to members with voting rights.

(2) The Commission believes that suchstandards should include providing the
Commission with fitness information for such persons, whether registration
information, certification to the fitness of such persons, an affidavit of such
persbnsfhess by the cont othecformatmn ket s
substantiating the fitness of such persons. If a contract market provides
certification of the fitness of such a person, the Commission believes that such
certification should be based on verified information that the person is fit to be
in his or her position.

DCM Core Principle 16 requires theboard of trade to establish and enforce rules to

minimize conflicts of interest in the decision making process of the contract market and
establish a process for resol ving 6udanbeinc o
Part 38, Appendix Bspecifies:

The means to address conflicts of interest in decisionmaking of a contract
market should include methods to ascertain the presence of conflicts of interest
and to make decisions in the event of such a conflict. In addition, the
Commission believes that the contract market should provide for appropriate
limitations on the use or disclosure of material non -public information gained
through the performance of official duties by board members, committee
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members and contract market employees or gained through an ownership
interest in the contract market.

The Commission also includesAcceptable Practices in Appendix B to Part 38:

All DCMs bear special responsibility to regulate effectively, impartially, and with due
consideration of the public interest, as provided for in Section 3 of the CEA. Under
DCM Core Principle 15, they are also required to minimize conflicts of interest in
their decision-making processes. To comply with this DCM Core Principle, contract
markets should be particularly vigilant for such conflicts between and among any of
their self-regulatory responsibilities, their commercial interests, and the several
interests of their management, members, owners, customers and market
participants, other ind ustry participants, and other constituencies. Acceptable
Practices for minimizing conflicts of interest must include the following elements:

(1) Board Composition for Contract Markets

(i) At least thirty-five percent of the directors on a contract market's board of
directors shall be public directors; and

(ii) The executive committees (or similarly empowered bodies) shall be at
least thirty-five percent public.

(2) Public Director

(i) To qualify as a public director of a contract market, an individual must first

be found, by the board of directors, on the record, to have no material
relationship with the contract marke
reasonably could affect the independent judgment or decision making of the
director.

(lnaddition, a director shal/l not be
following circumstances exist:

(A) The director is an officer or employee of the contract market or a
director, officer or employee of it
includes parents or subsidiaries of the contract market or entities that

share a common parent with the contract market;

(B) The director is a member of the contract market, or a person
empl oyed by or affiliated with a mg
to Section 1a(34) of the CEA and CFTC Regulation 1.3(q).
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(C) The director, or a firm with which the director is affiliated, as defined
above, receives more than $100,000 in combined annual payments from
the contract market, any affiliate of the contract market, or from a
member or any person or entity affiliated with a member of the contract
market. Compensation for services as a director does not count toward
the $100,000 payment limit, nor does deferred compensation for services
prior to becoming a director, so long as such compensation is in no way
contingent, conditioned, or revocable;

(D) Any of the relationships above apply to a member of the director's
Oi mmedi ate family, 6 i.e., spouse,

(iii) All of the disqualifying circumst ances described in subsection (2)(ii) shall
be subject to a one-year look back.

(iv) A contract market's public directors may also serve as directors of the
contract market's affiliate if they otherwise meet the definition of public

director in this Section (2).

(v) A contract market shall disclose to the Commission which members of its
board are public directors, and the basis for those determinations.

(3) Regulatory Oversight Committee

(i) A board of directors of any contract market shall establish a Regulatory

Oversight Committee (OROCO6) as a sta

public directors as defined in Section (2), to assist it in minimizing actual and
potential conflicts of interest. The ROC shall oversee the contract market's
regulatory program on behalf of the board. The board shall delegate
sufficient authority, dedicate sufficient resources, and allow sufficient time for
the ROC to fulfill its mandate.

(i) The ROC shall:

(A) Monitor the contract market's regulatory program for sufficiency,
effectiveness, and independence;

(B) Oversee all facets of the program, including trade practice and market
surveillance; audits, examinations, and other regulatory responsibilities
with respect to member firms (including ensuring compliance with
financial integrity, financial reporting, sales practice, recordkeeping, and
other requirements); and the conduct of investigations;

A

88 INTERNATIONAL MONETRY FUND



UNITED STATES
U.S. COMMODITY FUTUES TRADINGCOMMISSION

(C) Review the size and allocation of the regulatory budget and
resources; and the number, hiring and termination, and compensation of
regulatory personnel;

(D) Supervise the contract market's chief regulatory officer, who will
report directly to the ROC;

(E) Prepare an annual report assessing the contract market's self
regulatory program for the board of directors and the Commission,

which sets forth the regulatory program'’s expenses, describes its staffing
and structure, catalogues disciplinary actions taken during the year, and
reviews the performance of disciplinary committees and panels;

(F) Recommend changes that would ensure fair vigorous, and effective
regulation; and

(G) Review regulatory proposals and advise the board as to whether and
how such changes may impact regulation.

(4) Disciplinary Panels

All contract markets shall minimize conflicts of interest in their disciplinary
processes through disciplinary panel composition rules that preclude any
group or class of industry participants from dominating or exercising
disproportionate influence on such panels. Contract markets can further
minimize conflicts of interest by inclu ding in all disciplinary panels at least
one person who would qualify as a public director, as defined in subsections
(2)(ii) and (2)(iii) above, except in cases limited to decorum, attire, or the
timely submission of accurate records required for clearing or verifying each
day's transactions. If contract market rules provide for appeal to the board of
directors, or to a committee of the board, then that appellate body shall also
include at least one person who would qualify as a public director as defined
in subsections (2)(ii) and (2)(iii) above.

SeeAppendix B to Part 38 at
http://www.cftc.gov/industryoversight/tradingorganizations/designatedcontractmarkets/index.
htm.

SEFs SEFCore Principle 12 requires a SEFo establish and enforce rules to minimize
conflicts of interest in its decision-making process and to establish a process for resolving
the conflicts of interest. Additionally, the Commission requires that the Chief compliance
officer resolve conflicts of interest. SeeCFTCRegulation 37.1501.
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DCOs. DCO Core Principle O requires eachDCO to have: (i) governance arrangements that
are transparent to fulfill public interest requirements and to permit the consideration of the
views of owners and participants; and (ii) fitness standards for directors, members, any
individual or entity with direct access to the settlement or clearing activities of the DCO, and
any party affiliated with such director, member, or entity.

Core Principle P requires each DCO to establish and enforce rules to minimize coricts of
interest in the decision making process and to establish a process to resolve conflicts of
interest.

Core Principle Q requires each DCQio ensure that the composition of the governing board
or committee of the DCO includes market participants.

In addition, Commission regulation 39.32 sets forth governance requirements for SDCOs
that are consistent with Principle 2 of the PFMIs. For example, &58IDCO must have
governance arrangements that clearly specify the roles and responsibilities of the board of
directors and its committees, including the establishment of a clear and documented risk
management framework, and that establish procedures for identifying, addressing, and
managing conflicts of interest involving members of the board of directo rs. In addition, a
SIDCO also must maintain policies to make certain that the performance of the board of
directors and the performance of individual directors are reviewed on a regular basis.

RFAs Section 17(b)(5) of the CEA requires t
its members in the adoption of any rule of the association, the selection of its officers and
directors, and in all other phases of the administration of its affairs.

Section 17(b)(11) also requires that an RFA must provide for meaningful representation on
the governing board of such an association a diversity of membership interests and provides
that no less than 20 percent of the regular voting members of such board be comprised of
gualified non-members of or persons who are not regulated by such association.

Section 17(b)(12) requires that the RFA provide on all major disciplinary committees for a
diversity of membership sufficient to ensure fairness and to prevent special treatment or
preference for any person in the conduct of disciplinary proceedings and the assessment of
penalties.

Consistent with the provisions of the CEA, CFTC Regulation 170.3 provides for the fair and
equitable representation of members with respect to the governing board of the association.
In particular, the Regulation provides that no single class or group of members may
dominate or otherwise exercise disproportionate influence on the governing board.
Additionally, CFTC Regulation 0.6 mandates a fair and orderly procedure with respect to
disciplinary actions brought against association members or persons associated with
members.

[
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CFTC Regulation 1.64(b) requires that each SRO and RFA maintain rules that ensure that 20
percent of its governing board is comprised of knowledgeable individuals who are not
members or employees of the SRO or RFA, who are not otherwise performing services for
the SRO or RFA, and who are not officers, principals or employees of a firm that is a member
of the SRO or RFA. Additionally, the SRO must be able to demonstrate that the board
membership fairly represents the diversity of interests at that SRO and is otherwise
consistent with the composition requirements of CFTC Regulation 1.64. CFTC Regulation
1.64(c)(1) mandates that each SRO must have in effect rules ensuring that at least one
member of each major disciplinary committee or hearing panel is a person who is not a
member of the SRO where the disciplinary action is being taken against a member of the
SRO, a member of the governing board, or the member of a major disciplinary committee, or
if the alleged or adjudicated rule violations involve manipulation or attempted manipulation,
or conduct which directly results in financial harm to a non -member of a contract market.
With respect to RFAs, CFTC Regulation 1.64(c)(3) requires that RFAs include persons
representing membership interests other than that of the subject of the disciplinary
proceeding being considered on each major disciplinary committee or h earing panel thereof.
Further, Section 17(k) of the CEA provides that the CFTC is authorized to abrogate any rule of
an RFA if after notice and opportunity for hearing, it appears to the CFTC that such
abrogation is necessary or appropriate to assure fair dealing by the members of the
association, to assure a fair representation of its members in the administration of its affairs,
or effectuate the purposes of the CEA. The CFTC also may alter or supplement RFA rules,
after notice and hearing. Section 17(c) of the CEA provides that the CFTC mayafter notice
and opportunity for hearing, suspend the registration of an RFA if it finds that the rules
thereof do not conform to the requirements of the CFTC.

CFTC Regulation 1.69 requires that a membae
committee or oversight panel must abstain from voting on any matter and from deliberating
on the same where that member is a named party in interest; is an employer, employee, or
fellow employee of a named party in interest; is associated with a named party in interest
through a broker association; has significant, ongoing business relationship with a named
party in interest; or has a family relationship with the named party in interest. Moreover,
each member of the SROO6s governing board,
disclose to the appropriate SRO staff whether such relationships exist. The SRO must
establish proceduresfor determining whether amemberof t he SROG6Ss goV
disciplinary committee or oversight panel is subject to a conflict restriction in any matter
involving a named party in interest based on information provided by the member and any
other source of information reasonably available to the SRO. Under CFTC Regulation
1.69b)( 2) , if a member of an SROG6s governing
has a direct and substantial financial interest in the result of the vote based upon either
exchange or non-exchange position that could reasonably be affected by the action, such
member must abstain from deliberations and voting regarding the same. Pursuant to that
regulation, the member must also disclose such interest to SRO staff and the SRQnust have
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appropriate procedures in place to evaluate the conflict.
Among other requirements enumerated in Section 17 of the CEA and Part 170, an RFA must:

9 Assure fair and equitable representation of the views and interests of all association
members;

1 Impose dues equitably among all members, and may not be structured in a manner
constituting a barrier to entry of any person seeking to engage in commaodity -related
business;

9 Establish and maintain a program for the protection of customers, including the
adoption of rules to protect customers and customer funds and to promote fair dealing
with the public;

91 Provide a fair and orderly procedure with respect to disciplinary actions brought
against association members or persons associated with members;

1 Provide afair and orderly procedure for processing membership applications and for
affording any person to be denied membership an opportunity to submit evidence in
response to the grounds for denial; and

1 Demonstrate its capacity to promulgate rules and to conduct proceedings that
provide a fair, equitable and expeditious procedure, through arbitration or otherwise, for
the voluntary settlement of a customer 0s
member or any employee of a member.

Section 17(a) of the CEA requies that an applicant to become an RFA, as part of the
application process, must submit to the CFTC a registration statementin such form as the
CFTC may prescribe CFTC Regulation 170.11 provides that the applicant must file with the
CFTC a letter requesing registration as an RFA, as well as, the constitution, charter or articles
of incorporation of the association, the bylaws of the association, any other rules,
resolutions, or regulations of the association corresponding to the aforementioned
documents,a detail ed description of the associ
of procedure, and a detailed statement of
provisions of Section 17 of the CEA and Part 170 of the CFTC regulations. PursuanbotCFTC
Regulation 170.12, the review of such registration statement has been delegated by the
Commission to the Director of the Division of Swap Dealer and Intermediary Oversight

( 60 D S.1Falléwing such review, the Commission may by order grant the regidration if the
requirements are satisfied or, after appropriate notice and opportunity to be heard, deny
such registration if the application is deficient.

(e) Avoid rules that may create anti-competitive situations as defined in the Explanatory
Note?

Yes. Section 15 of the CEA requires the CFTC to take into consideration the public
interest to be protected by the antitrust laws and endeavor to take the least
anticompetitive means of achieving the objectives of the CEA in, among other things,
issuing any order or in approving any rule of a contract market or a registered futures
association. CFTC Regulation 170.9 requires that an applicant ttbecome an RFA must

92

INTERNATIONAL MONETRY FUND




UNITED STATES
U.S. COMMODITY FUTUES TRADINGCOMMISSION

demonstrate, among other things, that the association will promote fair and open
competition among its members and will conduct its affairs consistent with the public
interest to be protected by the antitrust laws.

DCM Core Principle 19provides that unless necessary or appropriate to achieve the
purposes of this Act, the board of trade shall notii (A) adopt any rule or take any action
that results in any unreasonable restraint of trade; or (B) impose any material
anticompetitive burden on trading on the contract market.

Appendix B to Part 38 of the CFT@dawer egul g

An entity seeking designation as a contract market may request that the Commission
consider under the provisions of Section 15(b) of the CEA ay of the entity's rules,
including trading protocols or policies, and including both operational rules and the
terms or conditions of products listed for trading, at the time of designation or
thereafter. The Commission intends to apply Section 15(b) of the CEA to its
consideration of issues under this Core Principle in a manner consistent with that
previously applied to contract markets.

SeeAppendix B to Part 38 at
http://www.cftc.gov/industryoversight/tradingorganizations/designatedcontractmarkets/index.
htm.

SEFs. SEFCore Principle 11 provides that unless necessary or appropriate to achieve the
purposes of the Act, the SEFmust not (a) adopt any rules or take any actions that result in
any unreasonable restraint of trade; or (b) impose any material anticompetitive burden on
trading or clearing.

Appendix B to Part 37 provides Guidance similar to the DCM guidance.

DCOs. DCO Core Principle N provides that unless necessary or appropriate to achieve the
purposes of the Act, a DCO shall not adopt any rule or take any action that results in any
unreasonable restraint of trade, or impose any material anticompetitive burden on the
contract market.
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® Avoid using the oversight role to allow any market participant unfairly to gain an
advantage in the market?

Yes.

DCM Core Principle 4 Prevention of Market Disruption, provides that the board of trade shall
have the capacity and responsibility to prevent market manipulation, price distortion, and
disruptions of the delivery or cash-settlement process through market surveillance,
compliance, and enforcement practices and procedures, including methods for conducting
real-time monitoring of trading and co mprehensive and accurate trade reconstructions.

DCM Core Principle 12 Protection of Market Participants, provides that the board of trade
shall establish and enforce rules to protect market participants from abusive trade practices
committed by any party acting as an agent for the participants and to promote fair and
equitable trading. Core Principle 12 would also apply to prohibit abusive practices by the
DCM itself.

DCM Core Principle 16 Conflicts of Interest, provides that a board of trade shall establish
and enforce rules to minimize conflicts of interest in the decision making process of the
contract market. The Guidance to Part 38, Appendix B (discussed above in Principle 9,
Question 3(d)), includes managing such conflicts through the use of a ROCof the Board of
Directors, as well as maintaining a certain number of Public (disinterested) directors.

SEF Core Principle 4Monitoring of Trading and Trade Processing, requires a SERo establish
and enforce rules or terms and conditions defining or specifications detailing trading
procedures to be used in entering and executing orders traded on or through the facilities of
the SEF, procedures for trade processing of swaps on or through the SE and monitor
trading in swaps to prevent manip ulation, price distortion, and disruptions of the delivery or
cash settlement process through surveillance, compliance and disciplinary practices and
procedures, including methods for conduction real -time monitoring of trading and
comprehensive and accurae trade reconstructions.

SEF Core Principle 12Conflicts of Interest, requires a SERo establish and enforce rules to
minimize conflicts of interest in its decision making process and to establish a process for
resolving conflicts of interest. Seeresponse to Principle 9, Question 2(c).

DCO Core Principle PConflicts of Interest, requires each DCO to have and enforce rules to
minimize conflicts of interest in the decision making process of the DCO and establish a
process to resolve such conflicts.

Oversight

4.

Does the regulator:

€) Have in place an effective ongoing oversight program of the SRO, which may
include:

0] inspection of the SRO;
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(i) periodic reviews;

(iii) reporting requirements;

(iv) review and revocation of SRO governing instruments and rules;and

(v) the monitoring of continuing compliance with the conditions of
authorization or delegation.

Yes, to all of the above. The CFTC's regulatory scheme is based upon the assumption of self
regulatory responsibilities by its registrants following their registration under applicable
provisions of the CEA and by an RFA following registration under Section 17 of the CEAEach
registrant must show compliance with Core Principles to obtain registration and maintain
compliance with Core Principles to retain registration.

DCM Core Principle 2 Compliance with Rules, requires DCMs to monitor and enforce
compliance with the rules of the contract market, including access requirements, the terms
and conditions of any contracts to be traded and rules prohibitin g abusive trading practices
on the contract market.

DCM Core Principle 10, Trade Information, requires a DCM to maintain rules and procedures to
provide for the recording and safe storage of all identifying trade information for purposes of
assisting inthe prevention of customer and market abuses and providing evidence of any
violations of the rules of the contract market.

DCM Core Principle 18, Recordkeeping, requires a DCM to maintain records of all activities
related to the business of the contract market in a form and manner acceptable to the

Commission for a period of at least 5 years.

CFTC Rule Enforcement Program

The CFTC's rule enforcement program for DCMs generally encompasses the review of exchangg
market surveillance, audit trail, trade practice surveillance, disciplinary, and dispute resolution
programs.

DMOG® s Co mirdnéhaonducts periodic reviews (about every two to three years) of

e a ¢ h Dofigeidgscompliance with Core Principles through the self-regulatory programs
operated by the exchange in order to enforce its rules, prevent market manipulation and
customer and market abuses, and ensure the recording and safe storage of trade
information. These reviews are known as r |

Objectives. The Compliance Branch staff typically reviews a oneyear target period and,
dependingonthe CorePr i nci pl es covered, thoroughly ¢
trade practice and market surveillance investigations, investigation logs, hedge exemptions,
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surveillance systems, compliance manuals, summary fine schedules, disciplinary files,
settlement agreements, and arbitration files. Staff also conducts on-the-record interviews
with a DCMdos compliance official s. cientigse C(
identified, or recommendations for improvement are included in a report presented to the
Commission, and the Commission votes on whether to accept the report. The report is
publicly released and published onothteb@M.Co
Al t hough a DCM may not fully agree with t1}
DCMs, which are typically required within 30 days, usually explain how the DCM intends to
correct deficiencies or i mpl g nBecause RER eepoftstae
public, deficiencies or recommendations for one DCM invariably leads to all DCMs with the
same identified shortfall taking timely corrective action. Such corrective action usually
includes modifying compliance procedures and/or adopting or modifying existing rules.

As discussed above,er i odi ¢ RERs normally examine a
surveillance, disciplinary, and dispute resolution programs for compliance with the relevant
DCM Caore Principles, which include DGV Core Principle 10 (Trade Information) and DCM
Core Principle 18 (Recordkeeping), with respect to audit trail programs (see alsoCFTC
Regulations 38.550-553 and 38.950-951); DCM Core Principle 2(Compliance with Rules) and
DCM Core Principle 12(Protection of Market Participants), with respect to trade practice
surveillance programs (see alsoCFTC Regulations38.150-160 and 38.650-651); DCM Core
Principle 13 (Disciplinary Procedureg, with respect to disciplinary programs (see alsoCFTC
Regulations 38.700-712); and DCM Core Principle 14(Dispute Resolution), with respect to
dispute resolution programs (see alsoCFTCRegulations 38.750-751). Since the last FSAP
report in 2010, the Compliance Branch has not detected any diminution in the self-
regulatory efforts among the demutualized DCMs. As part of the analysis in conducting
RERs for all of the DCMs, the Compliance Branch evaluates whether the DCM maintains
sufficient compliance staff and resources to ensure that it can conduct effective audit trail
reviews, trade practice and market surveillance, realtime monitoring ( seeCFTC Regulation
38.155), and to promptly prosecute possible rule violations within the disciplinary jurisdiction
of the DCM (seeCFTC Regulation38.701). Additionally, with respect to audit trail reviews,
market surveillance and trade practice RERSs, the Compliance Branch evaluates the overall
adequacy of the reviews or investigations conducted by the DCMs (seeCFTC Regulations
38.158 and 38.553). With respect to disciplinary RERs staff evaluates whether the sanctions
imposed by the DCM are commensurate with the violations committed and clearly sufficient
to deter recidivism or similar violations by other market participants ( seeCFTC Regulation
38.710).

Other periodic RERsusual) exami ne a DCMds mar ket surve
with DCM Core Principle 4, Prevention of Market Disruption (see alsoCFTC Regulations
38.250-258), and DCM Core Principle 5 Position Limitations or Accountability (see alsoCFTC
Regulations 38.300-301). The Compliance Branchcan also conduct horizontal RERs of the
compliance of multiple exchanges in regard to particular Core Principles.
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In 2013, DMO completed a total of five RERS, including a market surveillance RER of CME
and CBOT.
http://www.c ftc.gov/ucm/groups/public/@iodcms/documents/file/rercmecbot072613.pdf

The most recent RER completed by DMO consisted of a review of thetrade practice
surveillance program for OneChicago, LLC andhe report was issuedin April 2014.
http://www.cftc.gov/ucm/groups/public/@iodcms/documents/file/rerocx040714.pdf

For further information, see http://www.cftc.gov/industryoversight

I't i s anticipated that DMO®&6s CoaBpHaiteaadSEE B |
obtains permanent registration.

CFTC Audit Program

Review of Exchange Financial and Sales Practice Compliance Programs. DCM Core
Principle 117 Financial Integrity of Contracts, requires a DCM to establish and enforce
rules providing for the financial integrity of any contracts traded on the contract

market, and rules to ensure the financial integrity of any FCMs and IBs and the
protection of customer funds.

Objectives. CFTC staff examines the design and implementation of an exchange's financial and
sales practice compliance pogram for a target period. In addition to assessing the overall
effectiveness of such programs,staff's reviews are also intended to identify specific deficiencies
or areas that could be improved or enhanced.

As discussed above, all current DCN, SROsand NFA participate in a joint audit program under
the auspices of the JAC, which must meet the requirements of Commission Regulation 1.52.
Those requirements include, among other things, that the program be separately evaluated by

an O0examienxapteiraa 6 at | east once every three
content and any related responses to the findings of the examination be provided to the CFTC.

CFTC staff also may conductimited scope examinations of selected registrants from time to
time.

The CFTQmarket surveillance program is structured to detect and prevent price manipulation in
futures and option markets and compliance with Commission regulations and rules. A principal
goal of market surveillance is to spot adverse situations in these markets and to pursue
appropriate remedial actions, in coordination with the involved exchange, to avoid market
disruption. To accomplish these objectives, the market surveillance staff must determine when a
trader ds posi t kebbecornes sodargé raldtive to etker maeket factors that the
trader is capable of causing prices to diverge from legitimate supply and demand conditions.
The surveillance staffregularly collects and analyzes daily data concerning overall supply and
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demand conditions and cash marketprice data, cash and future prices and price relationships,
and the size of hedgersd and s p eAdditlomltyor s &
surveillance staff also issues Special Calls for participant portfolio dataincluding cash trading,
physical trades and all derivatives and structured products.

At the heart of the CFT @Gasurvaiiancektafidevedopedyv ei | |
application that combines the large trader reporting system with transaction data and large
swaps position data. In order to identify potentially disruptive futures positions, staff uses its
reporting system to collect and analyze data on large trader positions in all commodities and
related reported positions . Further, surveillancestaff accessSDRsto link other related positions
to futures and options data. Reportable positionsfi daily reports of futures positions above
specified levels set for reporting purposesfi are obtained from FCMs, clearing members and
foreign brokers. Exchanges also provide the daily positions that each clearing member is
carrying in each futures and options contract on each underlying commodity.

Because traders frequently carry futures positions through more than one FCM and because
individuals sometimes control, or have a financial interest in more than one account, the CFTC
routinely collects information that enables its CFTCstaff to aggregate related accounts for use
by DMO surveillance staff. FCMs must file a form which identifies each new accout with
reportable positions for each futures cont
reportable level, the trader may be required to file a more detailed identification report to
identify accounts and reveal any relationships that may exig with other accounts or traders.

An additional monitoring mechanism allows surveillance analyststo investigate further the
positions of | arge traders by instituting
futures and option positions w ith all brokerage firms, or their cash market or OTC positions.

The trader may be required to give information on his or her trading and delivery activity.

Special calls also may be used to examine cash market positions and commitments in relation
tofutur es mar ket positions to access t ladivitesc on
The CFTC thus has the authority and techniques to investigate and discover the identities of the
true account owners and controllers of large positions, whether dom estic or foreign and
understand their market activities including physical, swaps and futures.

On a daily basis, staff in DMOds Mar ket Co
each exchange. Additionally, DMO staff periodically observestrading activity on the floor of
each exchange (for the exchanges that still have open outcry trading) and discusses potential
issues of concern with compliance staff at the exchange.

|l mportantly, the CEAG6s Cor e Pr iDCOitopnhirtainarap p
enforce rules that address, among other things, the adequacy of financial resources, participant
and product eligibility, risk management, settlement procedures, treatment of funds, default
rules and procedures, rule enforcement, systemsafeguards,reporting to the CFTC,
recordkeeping, public information, information sharing and antitrust concerns. The Division of
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Cl ear i ng a n doutiRely sdndugtseexa@ifations of registered DCOs pursuant to
applicable CFTC regulations.

In addition, CFTC risk surveillance staff monitors the risk posed to and byDCOs clearing
members, and market participants, including market risk, liquidity risk, credit risk, and
concentration risk. Relevant margin and financial resources are included vithin this
monitoring program. CFTC staff regularly conducts back-testing to review margin coverage
at the product level and follows up with the relevant clearing house regarding exceptional
results. Independent stress testing of portfolios is conducted regularly. The independent
stress testsoften lead to individual trader reviews and/or FCMrisk reviews. Traders and
FCMs that have a higher risk profil e-sita e {
review of a clearing hodusese bhadditon, CKTC msk suaveillance
staff also coordinates with other domestic and foreign regulators on matters of common
jurisdictional interest. The CFTC also participates in implementation monitoring programs
related to the PFMIs.

NFA Oversight

The CFTC has general oversight responsibility for all NFA functiongas an RFA}o ensure
compliance with the CEA and Commission regulations. The CFTC also monitors NFA for
enforcement of its own rules and bylaws.

As an RFA, NFA is considered a®RO and, as noted above, must, in carrying out its financial
audit and surveillance activities, comply with the requirements of the CFT@ s r egul at
program.

In addition to the FCMs for which it is responsible under the joint audit program, NFA is
responsible for regulatory compliance matters with respect to its member IBs, except for IBs

that are guaranteed by an FCM that does not have NFA as its DSRO. NFA also is responsible
for sales practice surveillance ogheofCP@sahd m
CTAs also extends to review of annual reports and disclosure documents filed pursuant to Part
4 of the CFTC6s regulations consi s'tapdthe wi t
conduct of examinations of such firms on a periodic basis.”

The CFTC ensures compliance by NFA with its selfiegulatory obligations and DCMs with Core
Principles by conducting periodic reviews (
oversight reviews of DCMs. NFA oversight reviews focus on the specifigrogram

responsibilities of NFA, including review of the financial and sales practice compliance

3 62 Fed.Reg. 52,088 (Oct. 6, 1997); 67 Fed. Reg. 77,470 (Dec. 18, 2002).
“SeeArticle 111 of NFAGs htp v/ Mwiw ofa.fatsres orf/nfdmanual/NFAManwaitaspr. 1 a t
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programs for registered intermediaries, as wel |l as review of NF
registration and fitness, and disciplinary actions.

In the implementation of such reviews, staff meets with NFA or DCM staff and reviews program
materials and databases, evaluates procedu
the DCMO6s files to determine whet her egtuldioey S
obligations, whether the SRO has properly executed its program, and that the files contain
sufficient documentation. The results of these reviews are presented to the CFTC and reported
back to NFA or the DCM. Consecutive reviews of the same prgram may focus on a particular
aspect of the program in question, including following up on recommendations made in prior
reviews.

As an example of the CEHFTGsoveesseghNFADSN
through frequent contacts between staff members on specific matters, as well as formal
reviews by CFTC staff of tThese revipws haaetwogenerab f
purposes: (1) t o dsewtitenrprogramepropetyaddiesseas allielevaid CFTC
regulations and guidelines; and (2) to confirm that the execution of the written program is
compl ete and is consistently applied in ac
completion of t he review, the CFTC generates a report detailing its findings with respect to the
reviewed program, including recommendations for correction of problems or improvements.
CFTC staff also attends regular meetings of theJACto deal with examination or super vision
issues that arise among the SROs.

The CFTC conducted a review of NHFthinte pasteeg i s
years has conducted reviews of NFAG6Gs progr
supervision, FCM and IB financial eports, disciplinary actions, and arbitration. CFTC staff also
has conducted oversight reviews of all the SROs during the sametime period.

Section 17(k) of the CEA provides that the CFTC is authorized to abrogate any rule of an RFA
if it appears to the CFTC that such abrogation is necessary or appropriate to assure fair
dealing by the members of the association, to assure a fair representation of its members in
the administration of its affairs, or to effectuate the purposes of the CEA. The CFTC ao may
alter or supplement RFA rules, after notice and hearing. Section 17(c) of the CEA provides
that the CFTC may suspend the registration of an RFA if it finds that the rules thereof do not
conform to the requirements of the CFTC. Under Section 5¢(d) of the CEA, if the CFTC
determines that a DCM (or other registered entity such as a DCO) is violatingCore Rinciples
it will provide notice to the entity in writing of such determination and afford the registered
entity an opportunity to make appropriate changes to come into compliance, after which the
CFTC may take further steps, including suspension/revocation of certification.
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(b) Retain full authority to inquire into matters affecting the investors or the market?

Yes. Section 8 of the CEA allows th&Commission to make such investigations as it deems
necessary to ascertain the facts regarding the operations of the boards of trade and other
persons subject to the provisions of the CEA. This includes the authority to investigate the
market conditions of commodities, including the supply and demand for such commodities.
With regards to NFA, pursuant to Section 17 of the CEA, the CFTC broadly retains ful
authority over all matters undertaken by an RFA.

Seealso response to Principle 9, Question 2(a).

() Take over or support an SRO&s respons
inadequate for inquiring into or addressing particular misconduct or allegations of
misconduct or where a conflict of interest necessitates it?

Yes. Section 8a(9)of the CEAauthorizes the CFTC to direct a registered entity,0 S ®3 ® 3
5/ hI { 9 CwhengieRit fasreason to believe that an emergency exists, to take such
action as in the CFTC6s judgment i s necess§s
liquidation of any futures contract.

Section 8a(7)of the CEAauthorizes the CFTC to alter or supplement the rules of a registered
entity under certain circumstances. In order for the CFTC to take such action under Section
8a(7), the CFTC must first make theappropriate request to a registered entity in writing
specifying the desired rule change and, after appropriate notice and hearing, determine that
the registrant did not make the requested changes and that such changes are necessary or
appropriate for the protection of persons producing, handling, processing, or consuming
any commodity traded for future delivery on such registered entity, or the product or
byproduct thereof, or for the protection of traders or to insure fair dealing in commaodities
traded on such registered entity.

Enforcement can support the SRO responsibilities where their powers are inadequate for
inquiring (e.g, where the investigation requires subpoenaing third party records) or
sanctioning (e.g, in the case of a recidivist) byinitiating its own investigation or enforcement
proceeding. Also, the CEA gives the CFTC authority in some cases to enforce some exchang
rules, for example, pursuant to Section 4a(e) of the CEA, violations of exchange speculative
limit rules approved by the Commission are subject to enforcement action by the
Commission.

RFAs Section 17(k) of the CEA provides that the CFTC is authorized to abrogate any rule of
an RFA if after notice and opportunity for hearing, it appears to the CFTC that such
abrogation is necessary or appropriate to assure fair dealing by the members of the
association, to assure a fair representation of its members in the administration of its affairs,
or to effectuate the purposes of the CEA. The CFTC also may alter or supplement R¥rules,
after notice and hearing.

Section 17(c) of the CEA provides that the CFTC mayafter notice and opportunity for
hearing, suspend the registration of an RFA if it finds that the rules thereof do not conform
to the requirements of the CFTC.
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Additionally, where the SRO does not have the ability to obtain necessary information (e.g.,
where the investigation requires subpoenaing third party records) or impose sanctions (e.g.,
in the case of a recidivist), ie@@Eo,asndted 0 s |
elsewhere, the CEA give the Commission the authority to enforce exchange rules (e.g.,
violations of exchange speculative position limit rules approved by the Commission are
subject to enforcement action by the Commission).

Professiond Standards Similar to those Expected of a Regulator

5.

Does the regulator, the law or other applicable regulation require the SRO to follow similar
professional standards of behaviour as would be expected of a regulator:

a) On matters relating to confidentiality and procedural fairness?

Yes.

Confidentiality. The CEA requires SROs to maintain the confidentiality of material
nonpublic information and information obtained from the CFTC in connection with the
exercise of their self-regulatory responsibilities. See alsaresponse to Principle 9, Question

(1)(@).

Section 9(e)(1)of the CEAmakes it a felony for any person who is an employee, member of
the governing board, or member of any committee of a board of trade, registered entity,
SDR,or RFA, in violation of a regulation issued by the CFTC, willfully and knowingly. . .to
di sclose for any purpose inconsistent widst
an employee or member, any material nonpublic information obtained through special
access related to the performance of such duties.

CFTC Regulation 1.59(d)(ii)prohibits employees, governing board members, committee
members and consultants of SROs, from disclosing material nonrpublic information

obtained through their position with the SRO for any purpose that is not consistent with the
performance of their duties with respect to the SRO, and requires that SROs and RFAs
promulgate rules that prohibit governing board members, committee members and
consultants from disclosing material, non-public information obtained as a result of the
performance of such.personf6s official dut i

An exchange or RFA must maintain the confidentiality of information disclosed to it by the
CFTC, except idimited circumstances. The CFTC is authorized under CEA Section 8a(6) to
communicate to the proper committee or officer of any contract market, RFA or SRO the full
facts concerning any transaction or market operation, including the names of parties, that in
the judgment of the CFTC disrupts or tends to disrupt any market or is otherwise harmful or
against the best interests of producers, consumers, or investors, or which is necessary or
appropriate to effectuate the purposes of the CEA. However, Section 8a(6) provides hat any
information furnished by the CFTC under t|
contract market, registered futures association, or SRO except in any selregulatory action
Or pr oc eSeedisaClIC Regulation 140.72, delegating such ahority to certain Staff.
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An exchange must maintain the confidentiality of, and is prohibited from disclosing to third
parties, information developed by the exchange in an investigation. A contract market is
required by CEA Section 8¢2) to make public its findings in any exchange disciplinary
proceeding pursuant to its internal rules (that is, a proceeding to suspend, expel, discipline
or deny access to an exchange member), but may not disclose the evidence for its findings
except to the person suspended, expelled, disciplined or denied access to the exchange or
to the CFTC. The CFTC has clarified that its delegation of registration and disqualification
functions to NFA permits exchanges to disclose to NFA all evidence underlying exchage
disciplinary actions. ”®

Procedural Fairness. DCM Core Principle 12 Protection of Markets and Market
Participants, requires a DCM to establish and enforce rules designed to promote fair and
equitable trading and to protect the market and market part icipants from abusive practices.
DCMs should have rules prohibiting conduct by intermediaries that is fraudulent,
noncompetitive, unfair, or an abusive practice in connection with the execution of trades and
a program to detect and discipline such behavior. The DCM should have methods and
resources appropriate to the nature of the trading system and the structure of the market to
detect trade practice abuses. Additionally, Core Principle 13 requires the DCM establish and
enforce disciplinary procedures that authorize the board of trade to discipline, suspend, or
expel members or market participants that violated the rules of the board of trade.

In addition, various CFTC regulations impose standards of procedural fairness on SRO
programs.

DCM Core Priciple 2, Compliance with Rules, requires DCMs to monitor and enforce
compliance with the rules of the contract market, including access requirements,the terms
and conditions of any contracts to be traded and rules prohibiting abusive trading practices
on the contract market. A DCM must also have the capacity to detect, investigate, and apply
appropriate sanctions to any person that violates any rule of the contract market.

In much the same way as DCM Core Principle 2, SEF Core Principle @ompliance with Rules,
requires a SEF to establish and enforce trading, trade processing, and participation rules that
will deter abuses. Additionally, under Core Principle 2, the SEF must have rules governing
the operation of the facility, including rule s specifying trading procedures to be used, in
entering and executing orders traded or posted on the facility including block trades.

Section 17(b)(9) of the CEA requires that an RFA have rules that provide for a fair and orderly|
procedure with respect to the disciplining of members and persons associated with

members for the denial of membership. Each person subject to such a proceeding must be
given an opportunity to be heard and must be informed of the specific grounds for

" SeeCFTC Interpretative Letter No. 0056 (April 13, 2000).
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discipline. Further, a lecord must be kept and, in the event that disciplinary action is taken,
specific grounds supporting such action must be provided to the disciplined entity.

In addition, an RFA, pursuant to CFTC Regulation 170.6, must conduct proceedings in a
manner consistent with fundamental due process. Similarly, CFTC Regulation 170.8, requireg
RFAs to demonstrate a capability to promulgate rules and conduct proceedings which
provide a fair, equitable and expeditious procedure, through arbitration or otherwise, fort he
voluntary settlement of customersd cl ai ms
association or any employee thereof.

The CFTC has delegated to NFA responsibility for processing and granting applications for
registration of various categories of registrants under the CEA. The various delegation
orders have imposed procedural conditions and/or were accompanied by the approval of
NFA rules that contained procedural protections. For example, in 1985 the CFTC approved
rules adopted by NFA pursuant to which NFA would conduct proceedings to deny, condition,
suspend, restrict or revoke the registration of any applicant for registration or registrant who
may be subject to a statutory disqualification under Sections 8a(2) through 8a(4) of the CEA
andfor whom NFA has been authorized to pertf
procedures embodied in those NFA rules closely parallel those specified by the CFTC in
Subpart C of Part 3 of its regul ati on sefining
the scope of evidence that may be presented by the applicant or registrant to challenge
allegations of statutory disqualification, as well as the standards to be followed by the party
reviewing the matter and making determinations. Wherever NFA has modified those

procedures, the CFTC&6s review concluded tHh
the rights of applicants and registrants.’®
b) On the appropriate use of information o}f

powers and discharge of its responsibilities?

Yes. Seeresponse to Principle 9, Questions 1(a) and 5(a). Furthermore, Section 9(e)(2)of the
CEAmakes it a felony for any person who is an employee, member of the governing board,
or member of any committee of a board of trade, registered entity, swap data repository, or
RFA, in violation of a regulation issued by the CFTC, willfully and knowingly totrade_for such
personds own account, or for or on behalf
delivery or options thereon, or swaps,on the basis of, or willfully and knowingly to disclose
for any purpose of such ppoyes or ménter,afymaterial a |
nonpublic information obtained through special access related to the performance of such
duties.

CFTC Regulation 1.59(d)(i) prohibits any employee, member of the governing board or
member of any committee of an SRO fromtradi ng f or such personds
on behalf of any other account, in any commodity interest based on any material, nonpublic

% See50 FR 3485, 34886 (Aug 28, 1985).
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i nformation obtained through speci al acceq
official duties. CFTC Regulatia 1.59(d)(2) similarly prohibits any person from trading for
such personds own account on the basis of
person knows was obtained in violation of 1.59(d)(i).

Conflicts of Interest

6.

Does the regulator, the law or other applicable regulation assure that potential conflicts of
interest at the SRO are avoided or appropriately managed?

Yes. Seeresponses to Principle 9, Questions 2(b), 2(f) and 3(d).

INTERNATIONAL MONETRY FUND105



UNITED STATES
U.S. COMMODITY FUTURES TRADING COMMISSION

PRINCIPLES RELATING TENFORCEMENT (1012)

Principle 10 The Regulator should have comprehensive inspection, investigation and

surveillance powers.

Key Questions

1.

Does the regulator have the power to inspect a regulated entity's business operations,
including its books and records:

(a) Without giving prior notice?

Yes. Registrants are required to make certain filings with and disclose certain information to
the Commission, and keep a variety of books, records, and other information on their futures
and options and swapsrelated activities open to inspection by Commission representatives,
as set forth below. These filings, disclosures, books and records are requiredo be readily
available to the Commission and DOJ without compulsory process or notice.

All books and records required to be kept, by either the CEA or the Commission's
regulations, must be retained for five years and must be "readily accessible" during the first
two years of that period. SeeCFTC Regulation 1.31(a). A copy of any such book or record
must be furnished to any authorized representative of the Commission, upon request and at
the expense of the person who is required to keep it. In lieu of furnishing a copy, the person
may give the representative the original book or record for reproduction by the Commission.
In either event, the copies or originals must be provided promptly . CFTC Regulation 1.31(a).

The record-keeping obligations of various Commission registrants and other market
participants are in the following provisions of the CEA and/or the C F T @guations:”’

1 FCMs, IBs, floor brokers and floor traders- Sections 4f and 4g of the CEA CFTC
Regulation 1.32 (segregated account, daily computation and record); 1.33 (monthly
and confirmation statements), CFTC Regulationl.34 (monthly point balance); CFTC
Regulation 1.35 (records of cash commodity, futures and option transactions); CFTC
Regulation 1.36 (record of securities and property received from customers and
options customers); CFTC Regulationl . 37 (customer ds accagdu
and CFTC Regulationl.40 (crop, market information letters, reports).

9 CTAs and CPOs Section 4n of the CEA CFTCRegulations 4.23 and 4.33.

1 DCMs- Section 5(d)(18) of the CEA CFTC Regulatiols 38.950-951; see alsoPart 16 of
Commission Regulations.

1 SH-s- Section 5h(f)(10) of the CEA CFTC Regulatios 37.1000-1001.

1 FBOTsd CFTC Regulation 48.8(a).

1 DCOs- Section 5b(c)(2)(Jof the CEA CFTC Regulation 39.20

1 Options dealers - Commission Regulation 32.7.

1 Traders holding reportable futures or options positions on DCMs - Section 4i of the

CEA Commission regulations in Parts 17, 18 and 19
1 SDsand MSPs- Section 49g) of the CEA, CFTC Regulations 23.203.205.

" See alsoCFTC Regulation 45.2.
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1 SDRs- Section 21(c)(3) of the CEA Commission Regulation 49.12
1 RFEDS Section 2(c) of the CEA Commission Regulations 1.31, 510 and 5.14.

The CFTCO6s access to records includes non|
and entities regulated by the CFTC (FCMs, floor brokers, floor traders, IBs, CTAs, CP@&)s,
MSPs,APs, leverage transaction merchants SDRs SEFsDCMs RFEDsand FBOTS9 including
customer information and to information about persons that do business with such
regulated individuals and entities.
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(b) On-site?

Yes CFTCRegulation 1.31(a) provides that all books and records required to be kept by the
CEAand or by Commission regulation must be open to inspection by any representative of
the Commission or the DOJ

2. Does the regulator have the power to obtain books and records and request data or
information from regulated entities without judicial action, even in the absence of suspected
misconduct:

(a) In response to a particular inquiry?

Yes Pursuantt o t he Commi ssi onds inspection powe
information from registered individuals and entities without judicial action :

a. Recordkeeping for persons registered with the Commission (other than Registered SDs
and MSPs). Sections 4f, 4g, and 4n of the CEA and Commission Regulations 1.12, 1.14,
1.18,1.25,1.31, 1.33, 1.34, 1.35, 1.37, 1.55, 3.12, 4.23, 4.33, 32.7, 33.7 reqpersons
registered with the Commission to keep records and reports (including electronic data)
of transactions and positions in commodities for future delivery on any board of trade in
the United States or elsewhere. Registered Persons must also keep books and records
pertaining to such transactions (including daily trading records, customer records, and
information concerning volume of trading) in the form and manner and for such period
of time required by the Commission. All such books and records must be made available
for inspection by any representative of the Commission or DOJ

b. Recordkeeping for Members of a Registered Entity. Commission Rgulations 1.31, 1.35
and 1.37, require members of a registered entity to keep records and reports of
transactions and positions in commodities for future delivery and options on any board
of trade in the United States or elsewhere, as well as cash commodities. Members of a
registered entity must also keep books and records pertaining to such transactions
(including daily trading rec ords, customer records, and information concerning volume
of trading) in the form and manner and for such period of time required by the
Commission. All such books and records must be made available for inspection upon
request by any representative of the Commission or DOJ Additionally, Commission
Regulation 1.40requires eachmember of a registered entity to furnish to the
Commission certain reports concerning crop or market information or conditions that
affect or tend to affect the price of any commod ity.

c. Recordkeeping for Traders who hold or control a Reportable Futures or Options Position.
Section 4i of the CEA and Commission Regulations 1.31 and 18.05 require traders who
hold or control a reportable futures or options position (as defined in Commis sion
Regulation 15.00(p)) to keep books and records showing, among other things, all details
concerning all positions and transactions in the commodity, and in its products and by -
products, whether executed through a contract for future delivery, an option contract or
a cash contract, and whether such contract is executed through a board of trade, an
exempt commercial market, an exempt board of trade, a foreign board of trade or an
over-the-counter transaction. All such books and records, and pertinent information
concerning the underlying positions, transactions or activities, must be made available
for inspection in a form acceptable to the Commission upon request by any
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representative of the Commission.

Recordkeeping for Registered SDsand MSPs Sections 4r and 4s of theCEAand
Commission Regulations 1.31, 23.201, 23.202, 23.203, 23.504, 23.505, 23.606, 45.2, 46.1
require SDs and MSPs to keep records of all activities relating to their business with
respect to swaps. The records must be readly accessible throughout the life of the swap
and for two years following its termination, and retrievable by the SD or MSP within

three business days during the remainder of the retention period. Each SD and MSP
must make available for disclosure to and inspection by the Commission and its
prudential regulator, as applicable, all information required by, or related to, the CEAand
Commission Regulations, including: (i) the terms and condition of its swaps; its swaps
trading operations, mechanisms, and practices; financial integrity and risk management
protections relating to swaps; and (iv) any other information relevant to its trading in
swaps. Such information shall be made available promptly, upon request, to
Commission Saff and the staff of the appli cable prudential regulator, at such frequency
and in such manner as is set forth in the CEA Commission regulations, or the regulations
of the applicable prudential regulator.

Recordkeeping by Swaps Participants who are notregistered. Section 4r of the CEAand
Commission Regulations 1.31, 45.2, 46.2 require noriSD/MSP counterparties to keep
records with respect to each swap in which they are a counterparty. Required records
must be kept by all swap counterparties throughout the existence of a swap and for five
years following termination of the swap. In the case of a non-SD/MSP counterparty, the
records must be retrievable by the counterparty within five business days throughout the
retention period.

Recordkeeping for Large Physical Commodity Swaps Trades. Sections 4r and 4t of the
CEAand Commission Regulations 1.31, 1.35, 20.6, 45.2, 46.2 require clearing
organizations, reporting entities, and persons with positions in paired swaps above a
certain futures equivalent threshold to keep records of transactions in paired swaps or
swaptions as well as the methods used to convert paired swaps or swaptions into futures
equivalents. Additionally, Regulation 20.6 requires every person with greater than 50 alt
months-combined futures equivalent positions on a g ross basis in paired swaps or
swaptions on the same commaodity to keep books and records for transactions resulting
in such swaps positions and, among other things, the cash commodity underlying such
positions. The recordkeeping duties imposed by Regulation 20.6 are in accordance with
the requirements of Regulation 1.31. Furthermore, Regulation 20.6(d) requires that all
books and records required to be kept under Regulation 20.6 shall be furnished upon
request to the Commission along with any pertinent inf ormation concerning such
positions, transactions, or activities.

(b) On a routine basis?

Yes. CFTGtaff carries out periodic, routine inspections and audits of SROs to ensure that
those SROs are carrying out their obligations under the CEA and Commissionregulations.
TheCo mmi s si on 0 simpose g duty a thé foshirsstance on DCMs and SEFg0
establish a continuing affirmative action program to secure compliance with, among other
things, the CEA and with exchangeor facility rules and by-laws. CFTC Regulation 1.52
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provides direction on how an SRO must conduct its financial and sales practice programs
over FCMs and IBs. A requirement under Regulation 1.52 is that SROs are required to
conduct periodic on -site examinations of certain registrants.

Under this approach of self-regulation, the CFTCassesses the effectivenes® f t he SH
compliance programs. Staff also conducts selected reviews of registrants, including
horizont al review and o0for caused examinat

Does the regulator have the power to conduct or supervise surveillance of trading activity on
its authorized exchanges and regulated trading platforms?

Yes CFTCSaff carries out periodic routine inspections and audits of DCMsto ensure that
they are carrying out their obligations under the CEAand Commission regulations. The Staff
will conduct such routine audits and inspections on SEFs once a SEF has obtained permanen
registration status.

Does the regulatory system have recordkeeping and record retention requirements for
regulated entities?

Yes. Seeresponses to Principle 10, Question 1.

Are regulated entities required:

(a) To maintain records concerning client identity?

Yes. FCMs, IBs and members of a contract market must keep a record which shows for each
commodity futures or options account the true name and address of the person for whom
such account is carried or introduced and the principal occupation or business of such
person. They also must keep a record showing the name of any other person guaranteeing
such account or exercising any trading control over the account.” If an account becomes
reportable, certain additional information is required to be obtained and filed with the
Commission. See, e.g.CFTC Regulation 17.01 (requires the reporting of the identity of the
owner of the account and its registration; the legal organization, and principal
business/occupation of the owner of the account; the name and location of all persons
having a ten percent or more financial interest in the account; and the names and addresses
of all persons with trading authority, if there are five or fewer such persons); see alsoCFTC
Regulation 18.04 (the Commission may require the reporting of the name, address,
registration and principal business and occupation of the reporting trader; th e name and
address and business phone of each person who controls the trading of the reporting trader;
and the names and locations of guarantors and persons with a financial interest of 10
percent or more in the reporting trader or its accounts).

SDs andMSPs must obtain a record showing the true name and address of each
counterparty whose identity is known to the SD or MSP prior to the execution of a swap
transaction, the principal occupation or business of such counterparty, as well as the name
and address of any other person guaranteeing the performance of such counterparty and
any person exercising any control with respect to the positions of the counterparty. "

8 CFTC Regulation 1.37(a)(1)
9 CFTC Regulation 23.402(c).

110

INTERNATIONAL MONETRY FUND



UNITED STATES
U.S. COMMODITY FUTUES TRADINGCOMMISSION

A customer identification program (CIP)regulation issued jointly by the CFTC and FinCEN
pursuant to the Bank Secrecy Act also requires that certain registrants obtain identification
and verification information on their customers. An FCM&s or | Bds CI P
enable it to form a reasonable belief that it knows the true identity of each customer.
Commission Regulation 42.2 directs entities to comply with the CIP requirements.

NFA has also incorporated the CIP and knowyour-customer (KYC) requirements within its

member ship rul es. NFAGs KYC r e quceRuer2a0n This
Rule requires NFA members to obtain the true name, address, and principal occupation or
business of each customer that is a natur g

income and net worth; age; and an indication of the custo mer 6 s previ ous i
futures trading experience.

8 pyblic Law 918508, codified as amended at 12 U.S.C. 1829b, 12 U.S.C. 19311959, and 31 U.S.C. 531d45314; 5316

5332.
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(b) To maintain records that permit tracing of funds and securities in and out of
brokerage and bank accounts related to securities transactions?

Yes. Commission regulations require that there be a complete record, or audit trail, of the
entry and execution of all orders for transactions in commodity interest and related cash or
forward transactions. For example, each FCM, IBRFEDand member of a DCM or SEFmust
keep all records, data, and memoranda, including copies of statements of purchase and sale,
which have been prepared in the course of its business of dealing in commaodity interest and
related cash or forward transactions®* Additionally, an FCM or IB receiving an oral order
from a customer must immediately prepare a written record of the order including account
identification and an order number, and the order must be time -stamped within one minute
of its receipt.®** A member of a DCM receiing an oral order must do the same, and must
also time-stamp the order when the report of its execution is made. *

In addition, an FCM must maintain records for each commodity and option customer and
foreign futures or options customer showing any cust omer funds carried with the FCM and a
detailed accounting of all charges and credits to the customer account.* These
comprehensive record creation, retention and reporting requirements ensure that all
transactions in futures and options can be reliably documented and reconstructed, and are
readily available to investigating authorites. The Commi ssi onds aut hor
foregoing records is the same as set forth in response to Principle 10, Question 1.

FCMs and IBsare also covered financial institutions that are required to file suspicious
activity reports under the Bank Secrecy Act®® FCMs are equivalent to brokers and dealers in
the securities industry. IBs are similar to FCMs in that they both solicit and acceg orders for
the purchase or sale of any commaodity for future delivery on U.S. futures exchanges. They
are distinguishable from FCMs in that, unlike FCMs, IBs are not permitted to accept money
or other property to margin, guarantee, or secure any trades or contracts.

Under the Bank Secrecy Act, FCMs and IBs also muststablish due diligence programs that
include appropriate, specific, risk-based and, where necessary, enhanced policies,

810nMay22,2014, the Division of Swap Dealer and Intermediary

Oversight (o0DMO6) granted | imited relief with respect

DCM or SEF that are not registered or required © be registered with the Commission) keep digital or electronic
written communications, specifically with respect to keeping text messages. In addition, the relief extends to the
requirement that Covered Members keep written records of all transactions relating to its business of dealing in
commodity interests and related cash or forward transactions in a form and manner identifiable and searchable by
transaction. However, Covered Members will continue to be required to keep all other written records requ ired by
Regulation 1.35(a). The relief provided by the Divisions will remain effective until the effective date of any final
Commission action, including without limitation, a rulemaking, an order, or a determination not to take action. See
CFTC Letter 8-72.

82 CFTC Regulation 1.35(aL)(1).

8 CFTC Regulations 1.35¢d)(2) and (4)

8 CFTC Regulations 1.33, 1.35(a), and (b).
% 31 C.F.R. 1026.320.
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procedures and controls that are reasonably designed to detect and report, on an ongoing
basis, any known or suspected money laundering activity conducted through or involving
any correspondent account established, maintained, administered, or managed by such
covered financial institution in the United States for a foreign f inancial institution ** They
must maintain due diligence programs that are reasonably designed to detect and report
known or suspected money laundering or suspicious activity conducted through or involving
any private banking account that is established, maintained, administered, or managed in
the United States by such financial institution for a non-U.S. person®” FCMs and IBs are also
required to file a report concerning a transaction (or series of related transactions) in excess
of $10,000 in currency?®

All of these Bank Secrecy Act requirements are intended to minimize potential money
laundering and terrorist financing; however, they also set forth compliance obligations as

wel | as recordkeeping and reporting requif
efforts to ensure that futures and options transactions can be reliably documented and
reconstructed.

Finally, as discussed in response to Principle @, Question 1, the CEA, CFTC regulations and
NFA rules also impose comprehensive record creation retention and reporting requirements
to ensure that all transactions can be reliably documented and reconstructed, and are readily
available to investigating authorities.

6. Does the regulator have the authority to determine or have access to the identity of all
clients of regulated entities?

Yes. As indicated in response to Principlel0, Question 5(a),registrants must keep a record
of the identity of the owners, controllers and princip als of accounts carried by or introduced
to or by them. The Commi ssionds authorit.y
as set forth in the response to Principle 10, Question 1.

As also indicated in response to Principle 10, Question 5(a), FCMs and IBs are required by
the CIP regulation to have procedures to identify and verify the identity of customers. * An
FCMd s @lPproteHuies must enable it to form a reasonable belief that it knows the
true identity of each customer. Under the CIP regulation, FCMs and IBs must retain all
identification information for five years after an account is closed and verification
information for five years after the record is made®® Further, FInCEN has delegated to the
Commission its authority to examine FCMs and IBs for compliance with BSA requirements.
This delegation provides the Commission with the authority to obtain the identification and
verification information c ollected under the CIP regulation.

% 31 C.F.R.1026.610, 1026.630.
8731 C.F.R.1026.620.

% 31 C.F.R.1026.311, 1026.312.
% 31 C.F.R. 1026.220.

%31 C.F.R. 1026.220(3)(iii).
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7.

Where a regulator out-sources or otherwise grants inspection or other regulatory
enforcement authority to a third party, including a SRO:

(a) Does the regulator supervise the outsourced functions of the third party?

Yes. The CFTCO86s super viteaRPA(InagnnectianavithiPartt9 as
noted below) or allowing registered entities (DCMs and SEFSs) to outsource regulatory
oversight to a DSRO or RFAis addressed in the context of (1) reviews ofanexttang e 6 s
application for initial d e mpgrararegistoation as s SEF
and (2) ongoing supervision, including RERswhich assess @CMd 6 o r  Diig6irg s )
compliance with the Core Principles that govern the operation and con duct of such a
regulated market.

Commission Regulation 38.154(a) permits a DCM to use éRFAor another registered entity
to provide services to assist in complying with the Core Principles. Any DCM that chooses to
utilize a regulatory service provider must ensure that its regulatory service provider has the
capacity and resources necessary to provide timely and effective regulatory services,
including adequate staff and automated surveillance systems. A DCM remains responsible
for the performance of any regulatory services receivedfrom a third party , for compliance
with the DCM's obligations under the CEAand Commission regulations, and for the
regulatory service provider's performance on its behalf. CFTC Regulatior38.154(a). In
supervising the quality of regulatory services provided on its behalf, Commission Regulation
38.154(b) requires the compliance staff of the DCM to hold regular meetings with the
regulatory service provider to discuss ongoing investigations, trading patterns, market
participants, and any other matters of regulatory concern. A DCM also must conduct
periodic reviews of the adequacy and effectiveness of services provided on its behalf. Such
reviews must be documented carefully and made available to the Commission upon request.
CFTC Regulation38.154(b). Commission Regulation 38.154(c) requires the DCM to retain
exclusive authority in decisions involving the cancellation of trades, the issuance of
disciplinary charges against members or marketparticipants, and the denials of access to the
trading platform for disciplinary reasons. A DCM may also retain exclusive authority in other
areas of its choosing. Further, a DCM must document any instances where its actions differ
from those recommended by its regulatory service provider, including the reasons for the
course of action recommended by the regulatory service provider and the reasons why the
DCM chose a different course of action. CFTC Regulation38.154(c).

With respect to SEFs, CommissiorRegulation 37.204(a) permits a SEF to contract with a
registered futures association, another registered entity, or the Financial Industry
Regulatory Authority for the provision of services to assist in complying with the Act and
Commission regulations thereunder, as approved by the Commission. Any SEF that
chooses to contract with a regulatory service provider must ensure that such provider has
the capacity and resources necessary to provide timely and effective regulatory services,
including adequate staff and automated surveillance systems. A SEust at all times
remain responsible for the performance of any regulatory services received, for
compliance with the SEF's obligations under the Act and Commission regulations, and for
the regulatory service provider's performance on its behalf. CFTC Regulatior37.204(a).
Commission Regulation 37.204(b) requires a SEF to retain sufficient compliance staff to
supervise the quality and effectiveness of the regulatory services provided on its behalf.

q

(
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Compliance staff of the SEFmust hold regular meetings with the regulatory service
provider to discuss ongoing investigations, trading patterns, market participants, and any
other matters of regulatory concern. A SEFmust also conduct periodic reviews of the
adequacy and effectiveness of services provided on its behalf. Such reviewsnust be
documented carefully and made available to the Commission upon request. CFTC
Regulation 37.204(b). Commission Regulation 37.204(c) requires the SEF to retain
exclusive authority in all substantive decisions made by its regulatory service provider,
including, but not limited to, decisions involving the cancellation of trades, the issuance
of disciplinary charges against members or market participants, and denials of access to
the trading platform for disciplinary reasons. A SEFmust also document any instances
where its actions differ from those recommended by its regulatory service provider,
including the reasons for the course of action recommended by the regulatory service
provider and the reasons why the SEF chose a different course of action CFTC
Regulation 37.204(c).

Background Note. The Commission noted in the preamble discussion cancerning the final
DCM rules that with respect to Commission Regulation 38.154, the Commission has
previously described acceptable 66contract
performance of Core Principle functions by third -parties.®* The Commission promulgated
Regulation 38.154 to clarify its previous guidance on such arrangements. In particular, the
Commi ssion stated that it does not draw s
0 6 d el e grangemergs@®dthen pertain to Core Principle compliance functions.
Regardless of the term by which a DCM may refer to its utilization of a third party, the
Commission believes that the same regulatory requirements are applicable for purposes of
Part 38. For purposes of Part 38, the Commisdon refers to such arrangements as

66del egation. 080 The Commi ssion al so not e(
out any function delegated to a third party, and that DCMs must ensure that the services
received will enable the DCMtoremaininc omp |l i ance with the CEA

Also, Section 5c¢(b) of the CEAallows a DCM to comply with any applicable Core Principle
through delegation of any relevant function to a RFAor another registered entity that is not
an electronic trading facility. A DCM that delegates a function remains responsible for
carrying out the function.

9177 Federal Register 36627 (June 19, 2012).
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(b) Does the regulator have full access to information maintained or obtained by the

third party?
YesThe CFTC would have access whether the
dOoutsourcing. o6 I f an SRO o0delegateddé a f
respect to both the SRO wahickithetSR@ delegateda fusction.r ¢
I f an SRO ooutsourceddé a function, the CF]
(c) Can the regulator cause changes/improvements to be made in the third parties
processes?

Yes The Commission may cause changes/improvements to be made tothethid par t i
processesthrough exercise of its powers over the registered entities. CFTCIaff conducts
ongoing supervision that addresses the continuing compliance of DCMs and SEFwith the
CEA and Commission regulations

Note that whether there may be a concern with respect to access to information or a need
to O0Ocause changes or i mprovement Saffregqurestth e
written regulatory services agreement Cord 0|
Pr i n c i Amlorey ethed things, Staff inquires into the ability of the exchange to monitor
and supervise the service provider (as required by the CFTC) and as part of this process
would raise any issues arising from such services agreement.

(d) Is the third party subject to disclosure and confidentiality requirements that are no
less stringent than those applicable to the regulator?

Yes. Any delegation can only be made to another registered entity. An SRO that
ooutsourcedd a f unctforthaexerasee aliSRO respossbititivssandp |
to the extent the matter involves a confidential matter, would be required to ensure that the
entity carrying out the outsourced function maintains any required confidentiality.
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Principle 11 The Regulato r should have comprehensive enforcement powers.
Key Questions
1. Does the regulator or other competent authority within the jurisdiction have the

investigative and enforcement power to enforce compliance with the laws and regulations
relating to securities activities?

Yes. The CFTC hasomprehensive investigative and enforcement powers under the CEA
The CFTC enforces compliance with the laws and regulations relating to futures options on
futures, and swapsby conducting investigations and bringing enforcement actions where
appropriate. The CFTC has broad authority to investigate actualor potential violations of
the CEA and Commission regulationsand to determine the scope of its investigations and
the persons and entities subject to investigation.

Section 8(a)(1) authorizes the Commission to make such investigations as it deems necessan
to ascertain the facts regarding the operations of boards of trade and other persons subject
to the provisions of this chapter. Further, Section 6(c) of the CEAprovides:

For the purpose of securing effective enforcement of the provisions of this chapter,
for the purpose of any investigation or
member of the Commission or any Administrative Law Judge or other officer
designated by the Commission & maypoand mi n
witnesses, compel their attendance, take evidence, and require the production of any
books, papers, correspondence, memoranda, or other records that the Commission
deems relevant or material to the inquiry.

Finally, Part 1 1regultions,Reating toimmestigatidng) sets ferth the
rules applicable to investigatory proceedings conducted by the Commission to determine
whet her there have been violations of the
Commission Regulation 11.2 sets out the authority of the DOE to carry out Section 6(c) and
conduct the investigations, which includes obtaining evidence through voluntary statements
and submissions, through exercise of inspection powers over registrants, and through the
issuance of subpoenas. In addition, Part 110 f t h e C osmegulasoss pmwidés
witnesses certain procedural protections, such as the right to have a lawyer present when
testifying and to review the Commi ssionos
his or her Fifth Amendment protection against self-incrimination. CFTC investigations are
non-public.

Where the investigation indicates such a violation, the Director of DOE shall recommend an
appropriate civil enforcement actio n, either administrative or in Federal court. Seeresponse
to Principle 11, Question 2.
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2. Does the regulator or other competent authority within the jurisdiction have the following
powers:

(a) Power to seek court or judicial orders, to refer matters for civil proceedings or to take
other action to ensure compliance with regulatory, administrative, and investigative
powers?

(b) Power to impose effective, proportionate and dissuasive administrative sanctions?

(c) Power to initiate criminal proceedings or to refer matters for criminal prosecution?

(d) Power to order the suspension of trading in securities or to take other appropriate
actions?

Yes, to all of the above. Under Sections 6(c)6(d) and 6c of the CEA, the CFTC has the

authority to file a civil enforcement action in Federal district court or an administrative
enforcement proceeding in an administrative tribunal to ensure compliance with the CEA
and Commission regulations.

The reli

ef availablein Federal district court is composed of the remedies that Congress

expressly authorized Federal courts to grant under Section 6¢ of the CEA and the [ederal
courts' general equitable powers. Thus, the Commission'sFederal court enforcement

actions

T

T

= =4 4 A

==

may seek any or all of the following types of relief when appropriate:

Preliminary and permanent injunctio ns barring future violations of the CEA and
CFTC regulations and enforcing compliance with the CEA and regulations;

An ex parte order (i) prohibiting any person from destroying, altering or disposing
of, or refusing to permit authorized representatives of the Commission to inspect,
when and as requested, any books and records or other documents, (i)
prohibiting any person from withdrawing, transferring, removing, dissipating, or
disposing of any funds, assets, or other property, or (iii) appointing a temp orary
receiver to administer such restraining order;

Imposition of civil monetary penalties;

Appointment of a receiver to administer a defendant's estate;

An order directing that a defendant disgorge ill -gotten gains;

An order directing that a defendant make restitution to persons who have
sustained losses proximately caused by such violations in the amount of such
losses

An order rescinding all contracts entered into by a defendant with any customer;
An order directing that the defendant make an accounting (in a form and by an
individual or firm approved by the Commission and the court) of the defendant's
estate; and

An award of pre-judgment interest on any sums to be disgorged or paid in
restitution.

All complaints initiating an administrative action pursuant to Sections 6(c) and 6(d) of the
CEA are conducted under the Commission's Rules of Practice contained in Part 10 of the
Commission's regulations. The following sanctions are available in administative actions
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and all administrative complaints notify respondents of these possible sanctions that can be
imposed if liability is found:

1 An order prohibiting a respondent from trading on or subject to the rules of any
contract market and requiring all co ntract markets to refuse such person all trading
privileges thereon for such period as may be specified in the order;

1 An order suspending (for a period of not more than six months), revoking or
restricting a respondent's registration with the Commission;

1 An order assessing civil monetary penalties against a respondent, not to exceed
$140,000 per violation ($1 million for manipulation );

1 An order directing that a respondent make restitution to customers of damages
proximately caused by the respondent's violations; and

1 An order directing a respondent to cease and desist from violating the CEA or CFTC
regulations in an administrative action brought pursuant to Section 6(d).

As set forth above, the Commission has a myriad of tools at its disposal to deter and
remediate violations of the CEA. The interplay of many factors influences the particular
mix of sanctions imposed in any given matter. The Commission bases its analysi®f an
appropriate sanction in a matter on the gravity of the offense, the specific circumstances
of each violation and violator, the deterrent and remedial effect of each package of
sanctions and penalties imposed in analogous cases. The Commission haslentified a
variety of factors relevant to ascertaining the gravity of an offense, including whether the
violation involves core provisions of the Act, like fraud and manipulation, and whether the
violator acted willfully. The Commission may also considerthe impact of the case on
Commission resources as a result of cooperation or settlement. These factors provide
guidance for all parties in the Commi ssi of

In addition to other substantive violations of the CEA, as set forth in Section 6(c), if an
individual or firm named in a subpoena refuses to comply with its terms, the Commission
may apply to a Federal district court to enforce the subpoena. The Commission has
delegated its authority to file a subpoena enforcement action to th e Director of DOE.

In pertinent part, Section 6(c) of the CEA provides as follows:

In case of contumacy by, or refusal to obey a subpoena issued to, any person, the
Commission may invoke the aid of any court of the United States within the
jurisdiction in which the investigation . . . is conducted, or where such person resides
or transacts business, in requiring the attendance and testimony of witnesses and
the production of books, papers, correspondence, memoranda, and other records.
Such court may issue a order requiring such person to appear before the . . . officer
designated by the Commission, there to produce records, if so ordered, or to give
testimony touching the matter under investigation or in question.

If the subpoenaed party refuses to comply with the district court's order enforcing the
subpoena, the court can punish the party for contempt.
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The CFTC has the power to refer matters for criminal prosecution to DOJ, but cannot
independently initiate such actions. Alleged criminal violations of th e CEA pursuant to
Section 9 of the CEA or viohtions of other Federal laws that involve commodity futures
trading are frequently referred to DOJ for prosecution .

The CFTC also works closely with criminal and civil state agencies, particularly members of
the North American Securities Administrators Association, Inc. and offices ofSate attorney
generals. Pursuant to statutory authority under the CEA Sates can join as co-plaintiffs in
CFTCrederal court injunctive enforcement actions and have done so in over 80 matters
since afforded that authority.

3. Does the regulator or other competent authority have the investigative and enforcement
power to require and to obtain from any person, including third party entities and
individuals (whether regulated or unregulated), that are either involved in relevant conduct
or who may have information relevant to a regulatory or enforcement inquiry/investigation:

@ Contemporaneous records sufficient to reconstruct all securities and derivatives
transactions, including records of all funds and assets transferred into and out of
bank and brokerage accounts relating to those transactions?

(b) Records for securities and derivatives transactions that identfy:

0] The client:

(1) Name of the account holder?
(2) Person authorized to transact business?
(ii) The amount purchased or sold?

(iii) The time of the transaction?

(iv) The price of the transaction?

(V) The individual and the bank or broker and brokerage house that handled the
transaction?
(c) Information located in its jurisdiction identifying persons who beneficially own or

control non -natural persons organized in its jurisdiction?

(d) Statements or testimony?

(e) Any other information including documents and bank records?

Yes, to all of the above. Through its inspection power, the CFTC can obtain information from
registered individuals and entities, large traders and market members, without judicial

action. Seeresponse to Principle 10, Question 2. Sections4g and 4n of the CEA provide the
CFTC with the authority to require certain reports and books and records be maintained by
FCMs, IBs, floor brokers, floor traders, CPOs and CTAs. These books and records must be
open at all times to inspection by any representative of the CFTC or DOJ.DCMs under Part
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38 are also required to keep records of all activities relating to its business and subject such
books and records to inspection by the CFTC and DOJ.Pursuant to Sections 5h(f)(5), and
5b(2)(K), allrecords required to be maintained by SEFs and DCOs respectively, must be
provided to the Commission upon request. Under Section 4i of the CEA, all records required
to be maintained by large traders are open at all times to inspection by any representative of
the CFTC or DOJ.Seeresponses to Principle 10, Question 1 andPrinciple 12, Question 1.
Similarly, the books and records of SDRs are also subject to inspection upon request by any
representative of the CFTC and DOJ.In addition, the general recordk eeping provision set
forth in CFTC Regulation 1.31 provides that all books and records required to be kept and
maintained by the CEA or the CFTC Regulations are subject to inspection by any
representative of the CFTC or the DOJ.

The CFTCO0s adsinaudes nohpablicrardguablic information held by individuals
and entities regulated by the CFTC DCOs,FCMs, floor brokers, floor traders, IBs, CTAs, CPO
RFEDs, SEFSDs, MSPsSDRs APs, leverage transaction merchants, agricultural trade option
merchants and exchanges) including customer information and to information about

persons that do business with such regulated individuals and entities.

In addition to its inspection powers, the CFTC has broad subpoena powers and may obtain
information from any individual or entity, whether registered or not, in connection with
possible violations of the CEA and Commission regulations Section 6(c) of the CEA
authorizes the CFTC to subpoena the production of documentary and testimonial evidence
"from any place in the United States, any
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4.

Can private persons seek their own remedies for misconduct relating to the securities laws?

Yes. Section 22 of the CEA permits private rights of action under certain circumstances.
Section 22(a) permits, under certain circumstances, private damage actions against anyone
other than a SRO who violates, or wilfully aids and akets a violation, of the CEA. Section
22(b) establishes, under certain circumstances, a private damage remedy against SROs and
their officials, which in bad faith refuse to enforce their own rules, or enforce their own rules
in violation of the CEA, and cause monetary loss to the plaintiff.

Section 14 of the CEA permits anyone compl
rules to apply to the CFTC for an order awarding damages caused by the violation. These
so-called reparations procedures offer a variety of methods to resolve claims, including a
voluntary procedure based on the submission of written documents, a summary procedure
for claims of less than $30,000 where evidence is submitted in writing and an oral hearing
may be held by telephone and a formal procedure before an Administrative Law Judge. See
CFTCRegulations Part 12 relating to Reparations procedures.

The CFTC also requires each DCM to adopt rules which provide for the fair and equitable
procedure through arbitration or otherwisefor t he settl ement of <cus
grievances against any member or employee of the contract market®* The use by customers
of the dispute resolution mechanism established by contract markets is voluntary.*

Section 17(a)(10) of the CEA requires thatiny RFA provide a fair, equitable, and expeditious
procedure through arbitration or other wi sg
grievances against any member or employee thereof.

Where an authority other than the regulator must take enforcement or other corrective
action, can the regulator share information obtained through its regulatory or investigation
activities with that authority?

Yes. Sections 8(a)(2) and 12(a) specifidglauthorize the Commission to request the
assistance of andcooperate with other state and Federal agencies, including DOJ, in the
conduct of its investigations.

Where the regulator is unable to obtain information in its jurisdiction necessary to an
investigation is there another authority that can obtain the information?

Yes. To the extent the information is available from another Federal or Sate agency, such

as aSate securities regulator, the SEC or FERC, the CFTC may obtain this information by
seeking access to the publicandnonpu bl i ¢ i nformation in tha
cooperates with other domestic enforcement authorities through explicit statutory
authorization, formal MOUs and informal arrangements to combat fraud and other illeg al
practices that could harm customers or threaten market integrity.

92 CFTC Regulation80.
% CFTC Regulation180.3.
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If yes: Are there respective arrangements between the regulator and the other domestic
authority as regards the respective exchange of information in place?

The only limitation on the s haring of information is in the context of information that is
obtained by DOJ in a criminal investigation through the grand jury process. Under the
Federal Rules of Criminal Procedure, DOJ cannot share this information with the CFTC,
though it can share any information obtained through means other than the grand jury.
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Principle 12 The regulatory system should ensure an effective and credible use of

inspection, investigation, surveillance and enforcement powers and
implementation of an effective ~ compliance program.

Key Questions

Detecting Breaches

1.

Is there an effective system of inspection in place whereby the regulator carries out
inspections:

(@) On a routine periodic basis?

Yes. Seeresponse to Principle 9, Question 4.

The Commission has a direct examinations program for DCOs and DCMs, and it will soon
directly examine SEFs and SDRs. However, the agency does not at this time have the
resources to place full-time staff on site at these registered entities, unlike a number of other
financial regulators that have on-the-ground staff at the firms they oversee. DMO and DCR
collectively have a total of 47 examinations positions in FY 2014.

The Commission today performs only high-level, limited scope reviews of the nearly 100
FCMs holding over $218 billion in customer funds and 102 swap dealers. The Commission
currently has a staff of only 38 to examine these firms, and to review and analyse among
other things, over 1,200 financial filings and over 2,400 regulatory notices each year.

Although it has begun legal compliance oversight of SDs and MSPs, the Commission has
been able to allocate only 13 employees for this purpose. The Commission itself does not
conduct routine on -site direct inspections of intermediaries, but it does conduct such
examinations for cause or to hEYs20l4,tthee qu al
Commission overall will have 95 staff positions dedicated to examinations of the thousands

of different registrants that should be subject to thorough oversight and examinations. The
Commi ssionds regul atory scheme dregulabblys ed uj
responsibilities by the DCMs, SROsand continuing oversight by the Commission of the
exercise of those responsibilities. Seeresponse to Principle 9.

Th e Co mmi Saff pewvodiéally reviews the programs and procedures adopted by each
DCM to ensure compliance with the relevant Core principles and to assess the effectiveness
of those rules and procedures.

The operational integrity of exchanges is
(typically every year for the larger exchanges and about every two to three years for the
smaller exchanges)that broadly address audit trail, market surveillance, trade practice
surveillance, and/ordi sci pl i nary progr ams. D M OprsodicC 0
reviews of eachDCM&6s ongoi ng c¢ o mpihciplasttcoagh the gelhregDlatorye
programs operated by the exchange in order to enforce its rules, prevent market

manipulation and customer and market abuses, and ensure the recording and safe storage

of trade information.

On some occasions,the Compliance Section may conduct horizo ntal RERs of the compliance
of multiple exchanges in regard to particular Core Principles.
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Under the CEA, SROs also are required to develop programs to assess whether FCMs and IB
are in compliance with exchange and Commission minimum financial and related reporting
requirements. Each examination must asse:
and customer funds protection requirements.

Under Regulation 1.52, SROs with FCM members in common may establish joint audit plans,
and pursuant to such plans delegate the responsibility to audit and conduct financial
surveillance of an FCM to one of the SROs as the DSROAs discussed in response t
Principle 9, all DCM SROs and NFA are participants in the JAC and divide up DSRO
responsibility for monitoring the financial condition and rule compliance of joint members.
The Commission requires DSROs to ensure that each FCM is subject to an esite
examination within nine to 18 months of th
DSRO. The JAChas established uniform procedures for such on-site examinations.

In addition, CFTC risk surveillance staffegularly monitors the risk posed to and by DCOs,
clearing members, and market participants, including market risk, liquidity risk, credit risk,
and concentration risk. Relevant margin and financial resources are included within this
monitoring program. CFTC staff regularly conducts backtesting to review margin coverage

at the product level and follows up with the relevant clearing house regarding exceptional
results. Independent stress testing of portfolios is conducted regularly. The independent
stress tests may lead to individual trader reviews and/or FCM risk reviews. Traders and FCMs
that have a higher risk profil e ar-sterevewofar
clearing houseds risk management procedur ¢
coordinates with other do mestic and foreign regulators on matters of common jurisdictional
interest.

(b) Based upon a risk assessment?

Seeresponse to Question 1(a). With respect to testing the work performed by DSROs, Staff
conducts risk-based reviews thatfocus on five areasofan SROO6s super vi s
financial stability, customer protection, risk management, market moves and operational
capabilities.

(c) On a non-periodic basis in response to intelligence received (e.g. investor complaints
and tips and complaints from other s ources)?

On a dai ly b a s Susveillarsed staffrévievis nletailsMiQransactions at each
exchange by using the Commissionds automat
currently in the process of significantly

ability to detect trade practice viola tions, including wash trading and trading ahead.
Additionally, DMO staff periodically observes trading activity on the floor of each exchange
(for the exchanges that still have open outcry trading) and discusses potential issues of
concern with compliance staff at the exchange. Where appropriate, Surveillance staff makes
referrals to DOE.

I n addi t risksurveillanCeRstafsregularly monitors the risk posed to and by DCOs,
clearing members, and market participants, including market risk, liquidity risk, credit risk,
and concentration risk. Traders and FCMs that have a higher risk profile are then reviewed
during the Coganmie sriowidswomf a cl earing hou
and discusses potential issues of concern with complian@ staff at the clearing house.
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2.

Is there an automated system which identifies unusual transactions on authorized exchanges
and regulated trading systems?

Yes. DCM Core Principle 2 requires a DCM to monitor and enforce compliance with rules of
the contract market, including access requirementsthe terms and conditions of any
contracts to be traded on the contract market, and rules prohibiting abusive trading
practices of the contract market. SeeCFTC Regulation 38.150.Commission Regulation
38.156 requires a DCM to maintain an automated trade surveillance system capable of
detecting potential trade practice violations. The automated system must load and process
daily orders and trades no later than 24 hours after the completion of the trading day. In
addition, the automated trade surveillance system must have the capability to detect and
flag specific trade execution patterns and trade anomalies; compute, retain, and compare
trading statistics; compute trade gains, losses, and futuresequivalent positions; reconstruct
the sequence of market activity; perform market analyses; and support system users to
perform in-depth analyses and ad hoc queries of trade-related data. Additionally,
Commission Regulation 38.158 requires a DCM to establish and maintain procedures that
require its compliance staff to conduct investigatio ns of possible rule violations.

DCM Core Principle 4 requires the DCM to monitor trading to prevent manipulation, price
distortion, and disruptions of the delivery or cash -settlement process. See alsoCFTC
Regulation 38.250.

DCM Core Principle 5 requires the DCM to reduce the potential threat of market
manipulation or congestion, especially during trading in the delivery month. The board of
trade must adopt position limitations or position accountability levels for speculators, wh ere
necessary and appropriate. For any contract that is subject to a position limitation
established by the Commission, pursuant to section 4a(a), the board of trade shall set the
position limitation of the board of trade at a level not higher than the po sition limitation
established by the Commission. See alsoCFTC Regulation38.300).

DCM Core Principle 12 requires a DCM to establish and enforce rules to protect market
participants from abusive practices committed by any party acting as an agent for the
participants. See alsoCFTC Regulation 38.650.

DCM Core Principle 13 requires a DCM toestablish and enforce disciplinary procedures that
authorize the DCM to discipline, suspend, or expel members or market participants that
violate the rules of the DCM. Seealso CFTC Regulation38.700.

Commission Regulation 38.251 requires a DCM to, amongother things, collect and evaluate
data on individual tradersd mar ket activif
prevent manipulation, price distortions and, where possible, disruptions of the physical-
delivery or cash settlement process. In addtion, a DCM must monitor and evaluate general
market data in order to detect and prevent manipulative activity that would result in the

failure of the market price to reflect the normal forces of supply and demand . SeeCFTC
Regulation 38.251.

Commission Regulation 38.254 requires a DCM to have rules that require tradersin its
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contracts to keep records of their trading, including records of their activity in the underlying
commodity and related derivatives markets, and make such records available upon request.
Additionally, a DCM with participants trading through intermediaries must either use a
comprehensive large-trader reporting system or be able to demonstrate that it can obtain
position data from other sources in order to conduct an effective surveillance program. See
CFTC Regulation 38.254.

With respect to SEFsSH- Core Principle 2 requires the SEF to establish and enforce trading,
trade processing, and participation rules that will deter abuses and have the capacity to
detect, investigate, and enforce those rules, including means to provide market participants
with impartial access to the market. See alsoCFTC Regulation37.200. Commission
Regulation 37.203(d) requires a SEF tonaintain an automated trade surveillance system
capable of detecting potential trade practice violations. The automated trade surveillance
system must load and process daily orders and trades no later than 24 hours after the
completion of the trading day. The automated trade surveillance system shall have the
capability to detect and flag specific trade execution patterns and trade anomalies; compute,
retain, and compare trading statistics; compute trade gains, losses, and swapequivalent
positions; reconstruct the sequence of market activity; perform market analyses; and support
system users to perform in-depth analyses and ad hoc queries of trade-related data. CFTC
Regulation 37.203(d). Additionally, Commission Regulation 37.203(f) requires a SEF to
establish and maintain procedures that require its compliance staff to conduct investigations
of possible rule violations. CFTC Regulatior87.203(f). Commission Regulation 37.206
requires a SEF to establish trading, trade processing, and participation rule that will deter
abuses and have the capacity to enforce such rules through prompt and effective
disciplinary action, including suspension or expulsion of members or market participants
that violate the rules of the swap execution facility. CFTC Regulatin 37.206.

SEFCore Principle 4 requires the SEF to monitor trading in swaps to prevent manipulation,
price distortion, and disruptions of the delivery or cash settlement process through
surveillance, compliance, and disciplinary practices and proceduresincluding conducting
real-time monitoring of trading and comprehensive and accurate trade reconstructions . See
also CFTC Regulatior37.400.

SEFCore Principle 6 requires the SEF to reduce the potential threat of market manipulation
or congestion, especially during trading in the delivery month. A SEF that is a trading facility
must adopt for each of the contracts of the facility, as is necessaryand appropriate, position
limitations or position accountability for speculators. For any contract that is subject to a
position limitation established by the Commission pursuant to Section 4a(a) of the CEA the
SEF is required to &t its position limitat ion at a level no higher than the Commission
limitation. The SEF is also required to monitor positions established on or through the SEF
for compliance with the limit set by the Commission and the limit, if any, set by the SEF. See
also CFTC Regulatior37.600.
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Commission Regulation 37.205 requires the SEF to capture and retain all audit trail data
necessary to detect, investigate, and prevent customer and market abuses, including the
capability to safely store all audit such data.

Commission Regulation 37.401 requires the SEF to collect and evaluate data on its market
participants' market activity on an ongoing basis in order to detect and prevent
manipulation, price distortions, and, where possible, disruptions of the physical-delivery or
cash-settlement process. The SEF must also monitor and evaluate general market data in
order to detect and prevent manipulative activity that would result in the failure of the
market price to reflect the normal forces of supply and demand .

Commission Regulation 37.404 requires the SERo have rules that require its market
participants to keep records of their trading, including records of their activity in the index or
instrument used as a reference price, the underlying commaodity, and related derivatives
markets, and make such records available, upon request, to the swap execution facility or, if
applicable, to its regulatory service provider, and the Commission.

3. Can the regulator demonstrate adequate mechanisms and procedures to detect and
investigate:

(a) Market and/or price manipulation?

Yes. The exchanges are obliged to detect and deter unlawful conduct and use a

combination of direct surveillance, inspection, reporting, product design requirements,
position limits, settlement price rules or market halts complemented by vigorous

enf orcement of their rul es. The CFTC cong
ensure effectiveness. In addition to the exchange surveillance program, the CFTC
independently conducts an extensive market surveillance program, utilizing large trader
reports. DOE also aggressively pursues leads to detect and deter violations, including
manipulation. Seeresponse to Principle 34, Question 2.

With respect to a specific inquiry, the CFTC has power to investigate possible volations of
the CEA, as discussed in Response to Principl&l, Question 1. In particular, DOEemploys its
full panoply of investigative powers to examine conduct that affects the integrity of the
commodity futures and swapsmarkets, including price manipulation, cornering,
communication of false information that tend to affect commodity prices (Sections 6(c), 6(d)
and 9(a)(2) of the CEA)position limit violations (Section 4a(e) of the CEA); enumerated trade
practice violations, such as wash tradesaccommodation trades and fictitious sales (Section
4c(a) of the CEA; and disruptive practices, such as violating bids or offers, spoofing
disregard for the orderly execution of transactions during the closing period (Section 4c(a)
of the CEA) and prohibits the use or attempted use of any manipulative device, scheme or
artifice to defraud, untrue or misleading statement, false report or any act that operates or
would operate as a fraud. SeeCFTCRegulation 180.1.

To the extent the investigation indicates a violation of the CEA or Commission regulations,
the Commission takes appropriate enforcement action as described in response to Question
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2 in Principle 11.

In addition, DOEis empowered to investigate violations of Core Principles relating to
registered entities.
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(b) Insider trading?

The CEAhas not historically prohibit ed insider trading in the commaodity futures and options
markets. The premise has been that insider trading has limited applicability to futures

trading because it would defeatthe mar ket 6 s basic economic f
hedge the risks of their commercial enterprises® The price discovery function of futures
markets depends on traders bringing information to the market through their trading. From
an economic perspective, regulation has not focused on the source or quality of the
information; rather, rational traders have been presumed to trade in their best economic
interests. However, the knowing communication of false or misleading information that

tends to affect commodity prices is a violation of Section 9(a)(2) ofthe CEA. .

An exception to this general rule is for information obtained by employees of the CFTC and
registered entities. Section 9(e) of the CEA provides an explicit prohibition against insider
trading for certain persons, making it a felony:

(2) for any person who is an employee, member of the governing board, or member of
any committee of a board of trade, registered entity, or registered futures association, in
violation of a regulation issued by the Commission, wilfully and knowingly to trade for
such personds own ac caanydther acount,fincontracts foro n
future delivery or options thereon on the basis of, or wilfully and knowingly disclose for
any purpose inconsistent with the perfor
employee or member, any material non-public information obtained through special
access related to the performance of such duties and

(2) wilfully and knowingly to trade for
any other account, in contracts for future delivery or options thereon on the basis of
material, non-public information that such person knows was obtained in violation of
paragraph (1) from an employee, member of the governing board, or member of any
committee of a board of trade, registered entity, or registered futures association.

I't should be not ed tshfansidettiading D GBeatidss 9(p) ara Kd) apply t
to Commission employees and employees of SRG , as wel | as the SH
committee members. SeeCEA Section 9e); CFTCRegulation 1.59.

Section 746 of the Dodd-Frank Act added aninsider trading prohibition regarding
information emanating from Federal government departments and agencies that may affect
or tend to affect the price of any commodity in interstate commerce or swap and persons
who receive and trade in this information. SeeCEASection 4c(@)(4). This prohibition applies
to employees or agents of a Federal government department or agency or any person who
receives information imparted by such an employee or agent and who knowingly uses the

o Testimony of Commission Chairman Phillip McBride before the SEC/CFTC Jurisdictional Issues and

Oversight: Hearings on H.R. 5447H.R. 5515 and H.R. 6156 Before the Subcommittee on Telecommunications,

Consumer Protection and Finance of the House Committee on Energy and Commerce, 9% Cong., 2¢ Sess,. Part 1 at

21 (1982);A Study of the Nature, Extent and Effects of Futures Trading/tPersons Possessing Material NeRublic

Information (Sept. 1986). See also Markham, Jerry W.0 F r - o © n id Ingider Trading Underthe CEA, 38 Cat h. U.
L. rev. 69 (Fall 1988).
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information to trade.

There is no explicit insider trading prohibition that applies to others in the futures industry,
though some situations might allow for e,
a broker trading ahead of an executable customer order).

To the extent an investigation indicates a violation of the CEA, the Commission takes
appropriate enforcement action as described in response to Principle 11, Question 2.

(c) Misrepresentations of material information or other fraudulent or manipulative
practices relating to securities and derivatives?

One mainstay of the CFTCO6s enforcement prqd
prosecution of fraudulent and manipulative practices. To that end, the Commission has the
power to investigate possible violations of the CEA and employ its full panoply of
investigative powers to examine the conduct at issue. To the extent an investigation
indicates a violation of the CEA, the Commission takes appropriate enforcement action as
described in response to Principle 11, Question 2.

In general, CEA Section 4b(a) makes it unlawful for any person, in or in connection withany
order, or the making of, any contract of sale of any commaodity in interstate commerce or for
future delivery on or subject to the rules of a DCM, for or on behalf of any other person:

9 To cheat or defraud or attempt to cheat or defraud another person;

1 Willfully to make or cause to be made to another person any false report or
statement or willfully to enter or cause to be entered for the other person any false
record,;

1 Willfully to deceive or attempt to deceive another person;

Bucket such order (if such order is represented as an order to be executed); or

9 il such order by offset against the order of any other person, or willfully or
knowingly and without prior conse nt of the other person to become the buyer in
respect to any selling orders or become the seller in respectto any buying order of
such person.

=

CEA Section 4c prohibitso ent er [ i ng] into a swap knowin
the fact, that [a] counterparty will use the swap as part of a device, scheme, or artifice to
defraud any third party.6 S & @ctofithe BEA authorizes the Commission to bring legal
actionagainstdoany regi stered entity or other rmser
about to engage in any act or practice constituting a violation of any provision of [the CEA
or any regulation Mmmhngulaiannder ], 6 including

CEA Section 4 unlawful for a commodity trading advisor, associated person of a commodity
trading advisor, commodity pool operator, or associated person of a commodity pool
operator by use of the mails or any means or instrumentality of interstate commerce,
directly or indirectly (A) to employ any device, scheme, or artifice to defraud any client or
participant or prospective client or participant; or (B) to engage in any transaction, practice,
or course of business which operates as a fraud or deceit upon any client or participant or
prospective client or participant. Section 4o further makes it unlawful for any commodity
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trading advisor, associated person of a commodity trading advisor, commodity pool
operator, or associated person of a commodity pool operator registered under this Act to
represent or imply in any manner whatsoever that such person has been sponsored,
recommended, or approved, or that such person's abilities or qualifications have in any
respect been passed upon, by the United States or any agency or officer thereof.

CFTC Regulation 33.10 (which applies to DCMs pursuant to CFTC Refation 38.2) makes it
unlawful for any person to cheat, defraud or attempt to cheat or defraud any other person;
to make or cause to be made to any other person any false report or statement or record; or
to deceive or attempt to deceive any other person by any means whatsoever in connection
with commaodity option transactions.

Section 753 of the Dodd-Fr ank Act significantly enhanc
anti-fraud and anti-manipulation authority. For example, Section 6(c)(1) prohibits the use of
any Omanipulative or deceptive device or <c
contract of sale of any commodity in interstate commerce of for future deliver on or subject

to the rules of any registered entity and includes a special provision for manipulation by

false or misleading or inaccurate reporting. See also Regulation 180.1(a). These provisions
lessened the intent requirement to prohibit “the reckless use of fraud -based manipulative
schemes. 6

The Dodd-Frank Act also expanded the CFTC'authority to bring new types of enforcement
actions alleging false statements to the CFTC. Section 6(c)(2) makes it unlawful to make any
false or misleading statement of a material fact to the Commission in any form relating to a
future, swap or commodity in interstate commerce. Section 6(c)(3) prohibits any person
from directly or indirectly manipulating or attempting to manipulate the price of any

product regulated by the Commission.

In Section 747 of the Dodd -Frank Act, Congress amended the CEA to expressly prohibit
certain trading practices that it determined were disruptive of fair and equitable trading.
Dodd-Frank Section 747 amends ction 4c(a) of the CEA to make it unlawful for any person
to engage in any trading, practice, or conduct on or subject to the rules of a registered

entity that:

violates bids or offers;

demonstrates intentional or reckless disregard for the orderly execution of
transactions during the closing period; or

is of the character of, or is commonly
offering with the intent to cancel the bid or offer before execution).

SeePrinciple 11, Question 9 for a summary of the enforcement matters from FY 2013 which
providess ome measure of the effectifradmaesai- of
manipulation enforcement program.
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(d) Failure of compliance with other regulatory requirements, for example: conduct of
business, capital adequacy, disclosure or segregation of client assets?

Yes. The CFTC hasdequate mechanisms and procedures to detect and investigate a failure
to comply with regulatory requirements. For example,FCMs must segregate customer funds
and cannot commingle firm assets with customer funds. Clearing organizations and
depositories also must treat such funds as customer assets (Section 4d of the CEA); DCM
Core Piinciple 11 requires DCMs to have and enforce rules to provide for the financial
integrity of contracts traded on the DCM (including clearing and settlement through a DCO );
SEF Core Principle 7 requires SEFs to establish and enforce rules and procedures fensuring
the financial integrity of swaps entered on or through the facilities of the SEF, including the
clearance and settlement of the swaps pursuant to Section 2(h)(1) of the Act; andcapital,
accounting, internal controls, and segregation requirements for FCMs and IBs are
enumerated in CFTCRegulations 1.16- 1.34. Where Staff in an operational Division believes
a potential violation has occurred, it can make referrals to DOE.

Moreover, as noted above in response to Question 1,D C Ridslk surveillance staff regularly
monitors the risk posed to and by DCOs, clearing members, and market participants,
including market risk, liquidity risk, credit risk, and concentration risk. Under the DCO Core
Principles and CFTC regulations, DCOs are required testablish a risk management
framework that clearly identifies and documents the range of risks to which the DCO is
exposed, addresses the monitoring and management of the entirety of those risks, and
provides a mechanism for internal audit.”®* As part of the risk management program, DCOs
are required to review on a daily basis all Large Trader Reports that are filed with the
Commission by, or on behalf of, clearing members, in order to ascertain the risk of the
overall portfolio of each large trader. ** DCOs are also required to (a) maintain adequate
arrangements and resources for: (i) the effective monitoring and enforcement of compliance
with the rules of the DCO; and (ii) the resolution of disputes; (b) have the authority and
ability to discipline, limit, suspend, or terminate the activities of a member or participant due
to a violation by the member or participant of any rule of the DCO; and (c) report to the
CFTC regarding rule enforcement activities and sanctions imposed against members and
participants.”” Further, DCCs are required to have adequate arrangements and resources for
the effective monitoring and enforcement of compliance with the rules of the DCO and the
resolution of disputes.®® As noted in response to Principle 34, Question, 1(b), theCFTC
examines and oversees a DC@éessureeffectvenesa na g e |
All of the investigative tools available to the DOE are employed in the investigation of these
types of matters. These tools include:

% SeeDCO Core Principle D and CFTC Regulations 39.13(#b).

% CFTC Regulation 39.13(h)(2).

%" See DCO Core Principle H, 7 USC § 7&(c)(2)(H), and 17 CFR § 39.17(a).
%17 CFR § 39.17(b).
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9 Ability to obtain records and information via inspection powers and subpoena
powers;

91 Ability to obtain voluntary statements and sworn testimony;
I Trade analysis; and
1 Financial analysis.

To the extent the investigation indicates a violation of the CEA, the Commission takes
appropriate enforcement action as described in response to Question 2 in Principle 11.
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Does the regulator have an adequate system to receive and respond to the intelligence that
it receives?

Yes. The CFTC has authority to collednformation and evidence pertinent to the effective
enforcement of the CEAand Commission regulations. SeeCEA Sections2, 58a, 6¢, and
applicable CFTOregulations. The Commissionmay also collect information and evidence
relating to futures, options on futures and swapson behalf of foreign authorities pursuant to
CEA Section 12f)(1). This includes information provided by the public.

DOE investigates and prosecutes alleged violations of the CEAand Commission regulations,
which often emanate from customer complaints. And, while the Commission does not
represent any particular customer or claimant, the Commission relies on the public as an
important source of information in carrying out its regulatory and enforcement
responsibilities. The public may contact DOEto report suspicious activities or transactions
which may involve the trading of commaodity futures contracts or commodity opti ons by
calling the CFTC toltfree (866-366-2 3 82 ) , submitting a form o
(http://www.cftc.gov/customerprotection/redressandreparations/index.htm or e-mailing the
Commission (Questions@cftc.gov).

Section 748 of the Dodd-Frank Act amended the CEA by adding a new Section 23,
o€mmodity Whistl ebl ower |Pursuanttb $Sectiors23, then d P r ¢
Commission established a whistleblower program under which the CFTC will pay awards,
based on collected monetary sanctions and under regulations prescribed by the Commission
to eligible whistleblowers who voluntarily provide the Commission with original information
about violations of the CEA that lead either to a covered judicial or administrative action or a
related action. In order to be eligible, the whistleblower must submit information on a Form
TCR (http://www.cftc.gov/ConsumerProtection/WhistleblowerProgram/index.htm) and

provide additional information and assistance as requested.

The information provided by the public is used in the routine operation of the Commission,
which includes law enforcement, review of legislative and regulatory proposals, regulation of
the commodity interest and swapsmarkets, and review of reports and documents filed with
the Commission. Specifically,in connection with its law enforcement function, DOE will
review the complaint and, if warranted, conduct an investigation into the activity. In the
event the investigation results in an enforcement action alleging violations of the CEA, the
Commission may use the information provided by the public in any administrative or civil
proceeding in which it is a party, or in which any member of the Commission or its staff
participates as a party. The CFTC may also provide thanformation to other state and
Federal agencies, and foreign authorities.

As indicated in response to Principle 11, Question 4,the Commission may also direct
customers to the Commi ssionds reparations
appropriate complaints.

Compliance System

Does the regulator require regulated entities to have in place supervisory and compliance
procedures reasonably designed to prevent securities laws violations?
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Yes. As noted in the Rule Enforcement Review section of the response to Principl®,
Question 4(a), DMO staff conducts a review of DCMs for compliance with DCM Core
Principle 2 to ensure that the Exchange is enforcing the rules of the contract market,
including the terms and conditions of any contracts to be traded and any limitations on
access b the contract market. See alsoCFTC Regulation 38.150.

DCM Core Principle 4 requires the DCM to monitor trading to prevent market manipulation,
price distortion, and disruptions of the delivery or cash -settlement process. See alsocCFTC
Regulation 38.250.

DCM Core Principle 5 requires the DCM to reduce the potential threat of market
manipulation or congestion, especially during trading in the delivery month. A DCM must
adopt position limitations or position accountability for speculators, where nec essary and
appropriate. See alsoCFTC Regulation38.300.

DCM Core Principle 9 requires the DCM to provide a competitive, open, and efficient market
and mechanism for executing transactions. See alsoCFTC Regulation38.500.

DCM Core Principle 10 requires the DCM to maintain rules and procedures to provide for the
recording and safe storage of all identifying trade information in a manner that enables the
contract market to use the information for purposes of assisting in the prevention of
customer and market abuses and providing evidence of any violations of the rules of the
contract market. See alsocCFTC Regulation38.550.

DCM Core Principle 11 requires the DCM to establish and enforce rules providing for the
financial integrity of any contracts traded on the contract market (including the clearance
and settlement of the transactions with a DCO), and rules to ensure the financial integrity of
any FCMs and IBs and the protection of customer funds.See alsoCFTC Regulatior38.600.

DCM Core Principle 12 requires the DCM to establish and enforce rules to protect market
participants from abusive practices committed by any party acting as an agent for the
participants. See alsoCFTC Regulatior38.650.

With respect to SEFsSEFCore Principle 2 requires the SEFo establish and enforce trading,
trade processing, and participation rules that will deter abuses and have the capacity to
detect, investigate, and enforce those rules, including means to provide market participants
with impartial access to the market. See alsoCFTCRegulation 37.200.

SEFCore Principle 4 requires the SEF to monitor trading in swaps to prevent manipulation,
price distortion, and disruptions of the delivery or cash settlement process through
surveillance, compliance, and disciplinary pracices and procedures, including conducting
real-time monitoring of trading and comprehensive and accurate trade reconstructions . See
also CFTCRegulation 37.400.

SEFRCore Principle 6 requires the SEF to reduce the potential threat of market manipulation
or congestion, especially during trading in the delivery month. A SEF that is a trading facility
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shall adopt for each of the contracts of the facility, as is necessary and appropriate, position
limitations or position accountability for speculators . See also CFTC Regulation37.600.

SEFCore Principle 7 requires the SEF to establish and enforce rules and procedures for
ensuring the financial integrity of swaps entered on or through the facilities of the SEF,
including the clearance and settlement of the swaps pursuant to Section 2(h)(1) of the Act.
See alsoCFTC Regulatior37.700.

Commission Regulation 37.205 requires the SEF to capture and retain all audit trail data
necessary to detect, investigate, and prevent customer and market abuses, including the
capability to safely store all audit such data.

For information on intermediaries, seeresponse to Principle 12, Question 1(c).

Does the regulator monitor how compliance procedures are executed and communicated to
employees of such entities?

Yes. During RERs conducted by DMO, Stoaf f
ensure, among other things, that the exchange is adhering to the procedures prescribed in
the exchangeds Compliance Manual . DMO sutead

that the exchange has adequate staff to fulfil its self-regulatory responsibilities. SeeCFTC
Regulations 38.155 and 38.701 As noted above in response to Question 5, it is anticipated
that DMO staff will conduct RERs for SEFs after a SEF obtains pmanent registration and
these reviews will also ensure that the SEF is adhering to the procedures prescribed in the
SEFds Compliance Manual . Commi ssi on Regul
sufficient compliance staff and resources to ensurethat it can conduct effective audit trail
reviews, trade practice surveillance, market surveillance, and reatime market monitorin g. In
addition, Commission Regulation 37.206(a) requires a SEF to establish and maintain
sufficient enforcement staff and resources to effectively and promptly prosecute possible

rule violations within the disciplinary jurisd iction of the SEF

To help ensure compliance by registrants with the operational conduct requirements,
Commission Regulation 166.3 requires each registrat (except APs with no supervisory
duties), to odiligently supervised the har
of all activities relating to its business as a CFTC registrant. Also, the review of FCM internal
procedures falls within the scope of SRO audit and surveillance obligations under Regulation
1.52. SRO obligations under this regulation include monitoring and auditing compliance by
FCMs with their minimum financial and related reporting requirements, and also receiving

the financial reports that all FCMs are required to file.

In the context of an enforcement investigation, DOE will review and investigate the
supervisory and compliance procedures of Commission registrants. As set forth more fully
in response to Principle 12, Question 9, below, failure to supervise is aseparate violation of
t he Co mmiegultiomsn & s

Can the regulator take measures against or discipline or sanction regulated entities for
failure to supervise reasonably subordinate personnel whose activitiesviolate the securities
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laws?
Yes. Commi ssion Regulation 166.3 requires:g
supervise the handling & of all commodity

employees and agents. Thus, any violation of theCEA by a supervised person creates a
liability on the supervisor for failure to supervise. Independently, Section 2(a)(1)(B) of the
CEA imposesrespondeat superiod i abi |l ity on the princiopal
omission, or failure of any official, agent or other person acting for any individual,

association, partnership, corporation or trust within the scope of his employment or office
shall be deemed the act, omission, or failure of such individual, association, partnership,
corporation, or trust, as well as of such offic
remedies is available in an enforcement proceeding alleging these violations. SeeResponse
to Principle 12, Question 2.

8. Does the regulator require market surveillance mechanisms that permit an audit of the
execution and trading of all transactions on authorized exchanges and regulated trading
systems?

Yes. DCM Core Principle 10 requires the DCM to provide for the recording and safe storage
of all identifying trade inf ormation in a manner that enables the contract market to use the
information for purposes of assisting in the prevention of customer and market abuses and
providing evidence of any violations of the rules of the contract market. See alsocCFTC
Regulation 38.550.

DCM Core Principle 18 requires the DCM to maintain records of all activities related to the
business of the contract market in a form and manner acceptable to the Commission for a
period of at least five years. See alsoCFTC Regudtion 38.950.

Pursuant to Commission Regulation 38.551, a DCM mustcapture and retain all audit trail
data necessary to detect, investigate, and prevent customer and market abuses. Such data
must be to reconstruct all transactions within a reasonable period of time. An acceptable
audit trail also must permit the DCM to track a customer order from time of receipt through
fill, allocation or other disposition , and must include both order and trade data. Further,the
audit trail must include original source documents, a transaction history database, electronic
analysis capability, and safe storage capability.

Commission Regulation 38.552 requires original source documents to include unalterable,
sequentially identified records on which trade execution info rmation is originally recorded,
whether manually or electronically. A transaction history database includes a history of all
trades executed via open outcry or via entry into an electronic trading system, including all
orders entered into an electronic system, including all order modifications and cancellations.
A transaction history database also includes all data that are input into the trade entry or
matching system for the transaction to match and clear the customer type indicator code,
timing and sequencing data adequate to reconstruct trading, and identification of each
account to which fills are allocated. An electronic analysis capability must include electronic
analysis capability with respect to all audit trail data in the transaction history dat abase.
Such electronic analysis capability must ensure that the designated contract market has the
ability to reconstruct trading and identify possible trading violations with respect to both
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customer and market abuse. The safe storage capability of thedesignated contract market
must include the capability to safely store all audit trail data retained in its transaction
history database. Such safe storage must include the capability to store all data in the
database in a manner that protects it from unauthorized alternation, as well as from
accidental erasure or other loss.

With respect to SEFsSEFCore Principle 2 requires a SEF testablish and enforce trading,
trade processing, and participation rules that will deter abuses and have the capacity to
detect, investigate, and enforce those rules, including means to provide market participants
with impartial access to the market and to capture information that may be used in
establishing whether rule violations have occurred. See alsoCommission Regulation 37.200

SEFCore Principle 10 requires the SEF to maintain records of all activities relating to the
business of the facility in a form and manner acceptable to the Commission for a period of
five years See alsoCFTC Regulation37.1000.

Commission Regulation 37.205 requires aSEF to capture and retain all audit trail data
necessary to detect, investigate, and prevent customer and market abuses. Such data shall
be sufficient to reconstruct all indications of interest, requests for quotes, orders, and trades
within a reasonable period of time and to provide evidence of any violations of the rules of
the SEF. An acceptable audit trail shall also permit the swap execution facility to track a
customer order from the time of receipt through fi Il, allocation, or other disposition, and
shall include both order and trade data. The audit trail must also include original source
documents, a transaction history database, electronic analysis capability, and safe storge
capability.

CFTC Regulationl.31 governs the manner in which an exchange is required to maintain
trade-related records. The Regulation mandates that all records required to be kept under
the CEA or CFTC regulations be maintained for five years and be readily accessible during
the first two years. However, trading cards, documents on which trade information is
originally recorded in writing, and order tickets must be retained in hard copy for five years .
See alsaresponse to Principle 10.

Effectiveness

9. Based on articulated criteria, does the regulator or other competent authority have an
effective enforcement program in place in order to enforce securities laws?

Yes.

The CFT(has approximately 115 attorneys and 23 investigators and 3 economists in the
Enforcement Division who are charged with investigating and prosecuting violations of the
CEA.

When an investigation indicates that there is reason to believe that violative conduct has
occurred, the CFTC files either an administrative or civil injunctive enforcement action
against the alleged wrongdoers. In an administrative action, wrongdoers who are found to
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have violated the CEA or CFTC regulations or orders can be profiited from trading on U.S.
futures markets and, if registered, have their registrations suspended or revoked. Violators
also can be ordered to cease and desist from further violations, to pay civil monetary
penalties of $140,000 per violation ($1 million for manipulation) or triple their monetary
gain, and to pay restitution to those persons harmed by the misconduct. SeeCEA Sections
6(c), 6(d), and 8a. In civil injunctive actions, defendants can be enjoined from further
violations, their assets can befrozen and their books and records impounded. Defendants
also can be ordered to disgorge all illegally obtained funds, to make full restitution to
customers, and to pay civil monetary penalties. SeeCEA Section6(c).

Currently, DOE has approximately 99 ligation matters pending in United States District
Courts throughout the U.S., approximately 433 pending investigations, and 77 preliminary
inquiries. Thesematters target certain program areas, for example: 1) allegations of
manipulation, attempted manip ulation, and false reporting; 2) trade practice violations; 3)
fraud and other misconduct by commodity pools, hedge funds, CPOs, and CTAs; and 4)
financial, supervision, recordkeeping and other violations committed by registered

entities. In addition, the Enforcement program continues to battle pervasive fraud involving
retail forex futures, forex options, and/or off -exchange retail forex transactions.

By way of example, the following summary of enforcement matters from FY2013 provides
some measureofthe ef fectiveness of the ComfMi ssi on

LIBOR and other Interest Rate Benchmarks

A The Commission simultaneously filed and
engaged in manipulation, attempted manipulation and false reporting of LIBOR and other
benchmark interest rates for at least six years. The Commission found that UBS engged in
more than 2,000 instances of unlawful conduct involving dozens of employees on several
continents, including colluding with other banks; inducing interdealer brokers to spread false
information and influence other banks; and making false LIBOR subm s si ons t o
reputation during the global financial crisis. The Commission ordered UBS to pay a $700
million civil monetary penalty. In re UBS AG, et al., CFTC Docket No. 189 (CFTC filed Dec.
19, 2012), Press Releasg472-12.

A The Commi ssion simultaneously filed and
Scotland plc and RBS Securities Japan Limited, finding that they engaged in manipulation,

9 CcFTC Regulationl43.8 provides an inflation adjustment for civil monetary penalties assessed under CEASection
6(c) and 6b pursuant to the authority Debt Collection Improvement Act of 1996 at least once every four years. The
inflation adjustment applies only to violations of the CEA, CFTC regulations or orders that occur after November 27,
1996 or the date when the inflation adjust ment becomes effective.

199 Additional non -public information showing the number of investigations and litigations opened and closed for

the last three fiscal years, as well as those pending, will be made available to assessors on a confidential basis at a
later date.
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attempted manipulation, and false reporting relating to LIBOR for Yen and Swiss Franc for
approximately four years, as recently as 2010 and dating back to at least mid 2006. The
Commission ordered RBS to pay a $325 million civil monetary penalty. In re The Royal Bank
of Scotland plc, et al., CFTC Docket No. 1314 (CFTC filed Feb. 6, 2013), Press Releagg10-
13.

A The Commission simultaneously f il dicitednd
(ICAP), an interdealer broker, finding that for more than four years, from at least October
2006 through at least January 2011, ICAP engaged in manipulation, attempted manipulation,
false reporting, and ai di ng epulationandatternpted g (¢
manipulation, relating to the LIBOR for Yen. The Commission ordered ICAP to pay a $65
million civil monetary penalty. In re ICAP Europe Ltd., CFTC Docket NO. 138 (CFTC Filed
Sept. 25, 2013), Press Releasg®708-13.

A Taking these FY 13 actions together wit!H
Release6289-12),the CF T C 06 s b erelateti cases Have yielded total penalties of just
under $1.3 billion.

Protection of Customer Funds (MF Global, Peregrine and Others)

A h&Commission filed charges in Federal court against MF Global Inc., MF Global Holdings
Ltd., former Chief Executive Officer Jon S. Corzine, and former Assistant Treasurer of MF

Gl obal Edith O6Brien alleging, among ot het
funds that harmed thousands of customers and violated fundamental customer protection
laws on an unprecedented scale. On November 8, 2013, the court entered a consent order
requiring MF Global requiring it to pay $1.212 billion in restitution to customers, which
represents 100% restitution funds lost by all commodity customers when the firm failed on
October 31, 2011. CFTC v. MF Global Inc., et al., No. 13 CIV 4463 (S.D.N.Y. filed June 27,
2013), Press Release§626-13 (filing) and 6776-13 (settlement).

A The Commi s s ederal coarbotders againdt Pdfegrine Financial Group, Inc.
(PFG), and its owner, Russell WasendarBr., finding that they misappropriated in excess of
$200 million of customer funds, violated customer fund segregation requirements and made
false statements to the CFTC. The Court enjoined further violations and ordered trading and
registration bans, while reserving for future consideration the issues of a civil monetary
penalty for both PFG and Wasendorf and restitution from Wasendorf. CFTC v. Peregrine
Financial Group, Inc., et al., No. 1:12v-05383, Default Judgment (N.D. IL. entered Feb. 13,
2013),Press Releas®300-12( r egar ding t he Commi ssion®s
on July 10, 2012).

A The Commission simultaneously filed and
Jeannie VerajaSnelling, a sole practitioner certified public accountant, finding that her
audits were not performed in accordance with GAAS and did not include appro priate review
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and tests of internal accounting controls and procedures for safeguarding customer assets,
as required by CFTC Regulations. The Commission permanently barred Veraj&nelling from
appearing or practicing as an accountant before the Commission. In re Veraja Snelling,
CFTC Docket No. 1329 (CFTC filed Aug. 26, 2013), Press Releaé75-13.

A hé&Commission filed charges in Federal court against U.S. Bank National Assciation for
unlawfully using and holding PFG customer segregated funds. According to the complaint,
u. S. Bank, among other things, (i) unl awf
security on loans it made to Wasendorf, his wife and his construction company; and (ii)
knowingly facilitated Wasendorfds transf ef
for Wasendorfds private jet, his restaura
No. 138Civd20416EJIM (N.D. lowa filed June 5, @13), Press Releas€601-13.

A hé&Commission filed charges in Federal court against the accounting firm Tunney &
Associates, P.C. related to its audits for a registered FCM. écording to the complaint,

neither Tunney & Associates nor its owner certified public accountant, Michael Tunney, had
experience auditing FCMs or any entity that holds customer segregated accounts, nor did
they have an understanding of the applicable Commodity Exchange Act or CFTC regulatory
provisions prior to accepting the audit engagements. On April 28, 2014, the court entered a
consent order requiring defendants to pay, jointly and severally, a $100,000 civil monetary
penalty. CFTC v. Tunney & Associas, P.C., et al., No. 1:1:8v-02919 (N.D. Ill. filed Apr. 18,
2013), PresReleases6571-13 (filing), and 6916-14 (settlement).

A The Commission simultaneously filed and
violations of customer segregation, secured, and net capital rules and/or related supervision
failures, and obtained over $5.5 million in civil monetary penalties, including: In re ABN
AMRO Clearing Chicago LLC, CFTC Docket No. 12 (CFTC filed June 18, 2013) (Press
Release6614-13; ABN AMRO failed to segregate or secure sufficient aistomer funds, meet
minimum net capital requirements, maintain accurate books and records, and supervise its
employees; $1 million civil monetary penalty); and In re Cantor Fitzgerald & Co, Inc., CFTC
Docket No. 13-06 (CFTC filed Nov. 21, 2012) (Press Relse6419-12; Cantor failed to
maintain sufficient funds in its customer segregation account for a period of three days and
failed to provide the CFTC timely notice of its under-segregation, as required; $700,000 civil
monetary penalty).

A The Commi s s i ederal ahlarges previeusly flee abainst MBF Clearing Corp.
alleging that from September 2008 through March 2010, MBF routinely held between $30
million and $90 million of its customer funds in an account at another financial institution,
but that account w as not legally qualified to hold customer segregated funds. MBF paid a
$650,000 civil monetary penalty. CFTC v. MBF Clearing Corp., No. 1:4&-01830-SAS,
Consent Order (S.D.N.Y. entered Nov. 28, 2012), Press Relea8437-12.
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Other Manipulation and Trading Violations; Pre - and Post-Dodd-Frank Authority

A hé& Commission filed charges in Federal court against Eric Moncada, BES Capital LLC, and
Serdika LLC alleging that they attempted to manipulate wheat futures prices, and engaged

in fictitious sales and non-competitive transactions. According to the complaint, Moncada
entered and immediately canceled numerous large-lot orders for wheat futures that he did
not intend to fill, in tending to create a misleading impression of increasing liquidity in the
marketplace. Moncada allegedly would then seek to take advantage of any price movements
that may have resulted from this manipulative scheme by placing smaller orders, which he
hoped to fill at beneficial prices, on the opposite side of market from his large -lot cancelled
orders. CFTC v. Moncada, et al., No. 22v-8791 (S.D.N.Y. filed Dec. 4, 2012), Press Release
6441-12.

A In the firstFramke Acun desr spodd i ng prohibi
intent to cancel before execution), the Commission simultaneously filed and settled charges
against Panther Energy Trading LLC and Michael J. Cosci&er the Order, Defendants utilized
a computer algorithm designed to illegally place and quickly cancel large bids and offers in
futures contracts on CME Groupds Gl obex t1
impression of significant trading interest, whic h Defendants exploited. The Commission
ordered Panther and Coscia to pay a $1.4 million civil monetary penalty, and disgorge $1.4
million in trading profits. In re Panther Energy Trading LLC, et al., No. 1326 (CFTC filed July
22, 2013), Press Releasg649-13.

A The Commission simultaneously filed and
that: Gelber Group, LLC (Gelber), an FCM, reported orders during the preopening trading
sessions it had no intention of executing; and Gelber and former Gelber trading manager,
Martin A. Lorenzen, engaged in wash sales. In re Gelber Group, LLC, CFTC Docket No-18
(CFTC filed Feb8, 2013) (ordering a $750,000 civil monetary penalty; In re Lorenzen, CFTC
Docket No. 13-16 (CFTC filed Feb8, 2013) (ordering a $250,000 civil monetary penalty),
Press Releas&512-13.

Designated Contract Market Violations

AThe Commissim filed charges in Federal court against the New York Mercantile Exchange,
Inc. (CME NYMEX), which is owned and operated by the CME Group, and two former CME
NYMEX employees, William Byrnes and Christopher Curtin, alleging that they unlawfully
repeatedly disclosed material nonpublic customer information over two and a half years to
an outside commodity broker who was not authorized to receive the information. CFTC v.
Byrnes, et al., No. 13 CIV 1174 (S.D.N.Y. filed Feb. 21, 2013), Press Relé&s-13, and
Press Releas&584-13 (regarding amended complaint to charge Ron Eibschutz, who
received the confidential information, with aiding and abetting the violations).

Futures Commission Merchant and Introducing Broker Supervision Violations
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A The Commission simultaneously filed and
(FXDD), a registeed RFED and FCM, finding that from at least December 10, 2009, until June
2011, it violated its supervision obligations by employing a trading system that gave FXDD
pricing advantages over and harmed thousands of its retail customers. The Commission
ordered FXDD to make full restitution of $1, §
that were harmed by its violation and imposed a $914,131 civil monetary penalty. In re
FXDirectDealer, LLC, CFTC Docket No. 43} (CFTC filed Sept. 18, 2013), Press Relea8697 -
13.

A The Commission simultaneously filed and
finding that it failed to implement adequate customer credit and concentratio n risk policies
and controls in 2008 and part of 2009, allowing one account to acquire a massive options
position that the account owners could not afford to maintain. FCStone, which was
ultimately obligated to take over the account in question, lost appro ximately $127 million.
The Commission ordered FCStone to pay a civil monetary penalty of $1.5 million. In re
FCStone, LLC, CFTC Docket No. 424 (CFTC filed May 29, 2013), Press Releag&94-13.

A The Commission simultaneously filed and
finding that it failed to supervise diligently its employees for several months in late 2007
when a then-Goldman trader was able to conceal an $8.3 bilion trading position from the
firm. The Commission ordered Goldman to pay a $1.5 million civil monetary penalty. In re
Goldman Sachs & Co., CFTC Docket No. 188 (CFTC Dec. 7, 2012), Press Relea450-12,
and Press Releas&677-13 (regarding settlement by former Goldman employee Matthew
Marshall Taylor for defrauding Goldman by intentionally concealing from Goldman the true
position size, as well as the risk and potential profits or losses associated with a futures
position in a firm account traded by him; CFTC v. Taylor, No. 1:1Zv-8170-RJS, Consent
Order (S.D.N.Y. filed Aug. 29, 2013) (imposing $500,000 civil monetary penalty)).

A The Commi ssion simultaneously filed and
IB, finding that the firm failed to diligently supervise the handling of accounts held by clients
that were referred to Foremost from three unregistered entities tha t sold futures trading
systems (the Systems Providers). Foremost (
warning signs that the Systems Providers were procuring their clientsthrough fraudulent
means and engaging in fraudulent business practices. The Comrmission ordered Foremost to
pay a $400,000 civil monetary penalty. In re Foremost Trading LLC, CFTC Docket No. 43
(CFTC filed Sep. 20, 2013), Press Relea8@00-13.

False Satements under Dodd -Frank

A The Commi ssi o AFranksaetitbritynpeokibitibgahe thaking of false and
misleading statements. The Commission filed and settled charges against a defendant who
gave false testimony in a Division investigation, imposing a $50,000 penalty on the
defendant. In re Butterfield, CFTC Docket No. 1333 (CFTC filed Sept. 16, 2013), Press Relea:
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6693-13.

A The Commi sageésdnrfeddral dowtegaiost Arista LLC and its principals, Abdul
Sultan Walji (a/k/a Abdul Sultan Valji) and Reniero Francisco (who had previously been
charged with fraud), alleging that the defendants misrepresented certain information in a

|l ett er s ent DQGEdurirgthe coZde af @wdirssestigation. On December 3, 2013,
the court entered a consent order that requires the defendants to pay more than $8.25
million in restitution for the losses of defrauded investors. In addition, the order imposes

civil monetary penalties of $6.45 million on Walji, $5.925 million on Francisco, and $1.54
million on Arista. CFTC v. Arista LLC, et al., 12V-9043 (SDNY amended complaint filed May
28, 2013), Press Release8600-13 (filing) and 6786-13 (settlement).

A The Commission also used this new authort
the defendants for filing false statements on required forms with the Commission. See
above, Protection of Customer Funds (MF Global, Peregrine and Others).

Precious Metals Fraud Charges under Dodd -Frank

A Under 4Ffark AdDand ithplementing regulations, the Commission filed charges in
Federal court against Hunter Wise Commodities, LLC, and related entities, charging them
with fraudulently marketing illegal, off -exchange retail commodity contracts involving
physical metals, including gold, silver, platinum, palladium, and copper since July 201. The
Division initially obtained summary judgment on the offering of the illegal contracts and, on
May 16, 2014, Judge Middlebrooks issued an opinion and order following the trial of the
fraud case against Hunter Wise and its control persons, Fred Jageand Harold Edward
Martin, Jr. The court found that the def ¢
defrauded approximately 3,200 retail customers who lost over $52 million over an 18 month
period and aided and abetted others in committing sim ilar acts. As a result, the court
permanently enjoined all defendants from future violations of the Commodity Exchange Act .
The court ordered Hunter Wise Commaodities, LLC, Hunter Wise Services, LLC, Hunter Wise
Credit, LLC, and Hunter Wise Trading, LLC ahthe individuals running the companies, Fred
Jager and Harold Edward Martin, Jr., to pay, jointly and severally, $52.6 million in restitution
to the defrauded customers, and to pay a civil monetary penalty, jointly and severally, of
$55.4 million, the maximum provided by law. CFTC v. Hunter Wise Commodities, LLC, et al.,
No. 12-cv-81311 (S.D. Fla. filed Dec. 5, 2012), Press Releage®!7-12 (filing) and 6935-14
(trial result).

A - The Commission also filed and settled af
solicited retail customers to invest in financed precious metals transactions, which were
executed through Hunter Wise, alleging that the firms were engaging in illegal, off -exchange
precious metals transactions and requiring the firms and their principals to pay more than
$4.1 million in restitution. See In re Secured PreciousMeth s | nt 61, | nc. ,
13-12 (CFTC filed Jan28, 2013) (Press Releas8503-13; imposing a cease and desist order
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and five-year trading ban); In re Barclay Meals, Inc., et al., CFTC Docket No. 133 (CFTC
Jan.28, 2013) (same); In re Joseph Glenn Commodities, LLC, et al., CFTC Docket No- 18
(CFTC filed Mar27, 2013) (Press Releas542-13; ordering defendants to pay
approximately $635,000 in restitution and to return approximately $330,000 remaining in
customersd accounts, and requiring one of
$100,000); In re Pan American Metalof Miami, LLC, et al., CFTC Docket No. 27 (CFTC
filed July 29, 2013) (Press Releas6653-13; ordering defendants to jointly pay restitution of
approximately $3.2 million and a $1.5 million civil monetary penalty); In re London Metals
Market, LLC, et al., CFTC Docket No. 132 (CFTC filed Sept4, 2013) (Press Releas6680-13;
ordering defendants to pay $121,665.75 in restitution); In re Hall, CFTC Docket No. 1:32
(CFTC filed Sept4, 2013) (Press Releasg681-13; ordering Hall to pay $202,577 in
restitution).

A T hremisSion also brought actions against other firms that purported to directly deal in
precious metal. See CFTC v. Global Precious Metals, LLC, et al., No-&321708, Default
Judgment (S.D. Fla. entered Aug. 12, 2013) (Press Relea6670-13; defendants ordered to
pay a $1.26 million civil monetary penalty, $736,979 in restitution, and to disgorge $186,860
in ill-gotten gains); CFTC v. AmeriFirst Management LLC, et al., No. 16v-61637 (S.D. Fla.
filed July 29. 2013) (Press Releas6655-13; Division charges defendants with operating a
precious metals scheme marketing illegal, off-exchange financed commodity transactions,
claiming that they operated through a network of more than 30 dealers, and fraudulently
misrepresenting the nature of those transactions); and CFTC v. Worth Group, Inc., et al., No.
13-cv-80796 (S.D. Fla. filed Augl3, 2013) (Press Relase6666-13; Worth is alleged to have
taken in over $73 million from hundreds of retail customers located throughout the United
States).

A The Commi ssi on ilsdehatgésaghingy RoenieiGena Wilson arfd his
company, Atlantic Bullion & Coin, Inc. (Atlantic Bullion), alleging that they defrauded
investors in connection with a multi -million dollar silver bullion Ponzi scheme. The June 6,
2012 complaint charged defendants under new Dodd-Frank Act anti-fraud prohibition in
connection with a contract of sale of a commodity in interstate commerce. Wilson was
ordered to pay a $23 million civil monetary penalty and $11,530,000 of restitution (and in a
parallel criminalcas e, sentenced to 235 months® i mpr
Coain, Inc., et al., No. 8:12cv-01503-JMC, Consent Order (D.S.C. filed Feb. 27, 2013), Press
Release6524-13.

Ponzi Fraud -- Trial Victory

A On April 24, 2013, following a bench tri
Florida ordered William Center to pay restitution of $455,430 individually and $8,652,140.41
jointly and severally with Trade, LLC, as well as a $4 million civil monetary penalty; and
Gregory Center to pay $265,661 restitution and a $2 million civil monetary penalty. The
Commission filed charges against the defendants on June 22, 2010 (Press Relea&s848-10)
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alleging that they operated a Ponzi scheme. CFTC v. Milton, et al., No. 9:1@v-80738-DTKH,
Memorandum Opinion (S.D. Fla. May 17, 2013), Press Relea$593-13.

OPredicti on -BMchangedptions Trading

A hé& Commission filed charges in Federal court against Intrade The Prediction Market
Limited and Trade Exchange Network Limited (TEN), companies based in Dublin, Ireland,
with offering prohibited off -exchange commodity option contracts to U.S. customers by
operating an online opr edi cuaghwhith costiomdrsebuydor t i
sell binary options that allow them to pr ¢
will occur. The Commission also alleged that defendants made false statements to the
Commission about their website and that TEN violated a 2005 CFTC cease and desist order
(Press Releas&124-05). CFTC v. Trade Exchange Network Limited, No. 1:1@-01902
(D.D.C. Nov. 26, 2012), Press Releagd23-12.

A hé&Commission filed charges in Federal court against Banc de Binary, Ltd., a foreign
company, alleging that it operated an unregistered FCM and, from May 2011 through March
2013, operated an online trading website that allowed U.S. customers to trade options
products prohibited {exchangh eptioGSRradg ©On May 6, 2044 ¢
the Commission filed an amended complaint charging three corporate affiliates of Banc de
Binary,Ltd. d E.T. Binary Options Ltd. (incorporated in Israel), BO Systems Ltd., and BDB
Services Ltd. (both incorporated in the Republic of Seychelles)d also with violating the
CFTC8s b-axxhame optofisftrading. CFTC v. Banc De Binary LTD, No. 2:48-00992
(D. Nev. filed June 5, 2013, amended May 6, 2014), Press Releas#802-13 (original filing)
and 6923-14 (amended filing).

Cooperation with Domestic Law Enforcement Partners

DOEworks actively with Federal and state criminal and civil law enforcement authorities,
including by sharing information in just under 300 investigations and prosecutions. These
efforts reflect the high priority that the CFTC places on supporting criminal prosecution of
willful violations of the commodities laws. Approximately 93 percentof t he CFTC
fraud cases filed during FY 13 involved a parallel criminal proceeding, with violaors
sentenced up to 50 yearsd i mprisonment .

During the last three fiscal years, October 1, 2010 through September 30, 2013, the CFTC
referred an average of approximately 50 matters to domestic criminal and civil authorities
annually, of which an average o 40 matters were referred to criminal authorities. As a result
of these criminal referrals, an average of 45 indictments were filed annually alleging a range
of criminal misconduct arising out of activity in the futures and swaps markets d including
mail fraud, wire fraud, conspiracy, securities fraud, commodities fraud, registration violations,
market manipulation, tax violations, conversion, money laundering, theft, forgery, and
threats to Federal officials. The principal criminal sanctions in those cases reaching
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judgment included prison sentences, fines, and restitution. Defendants received prison
sentences of up to 50 years, others received fines of over $100 million, and still others were
ordered to pay restitution of more than $250 million. ***

Cooperation with International Regulators

The Commission has entered into bilateral cooperative enforcement/information sharing
arrangements with more than twenty -five foreign authorities. In 2002, the Commission
entered into a multilateral information sharing arrangement established by IOSCO which has
become the international benchmark for such international MOUs. In FY 2013, DOE made
300 requests for assistance to 60 foreign authorities and received 69 requests from 23
different foreign authorities to which it responded.

Pl ease also refer to the &BTC&6s responses
Overall Monetary Relief Ordered

The Commission has obtained the following monetary relief** in its civil and administrative
enforcement actions over the last 3 fiscal years.

. Civil Monetary Restitution and
Fiscal Year . .
Penalties Disgorgement
FYy11 $316,682,67¢ $181,844,807
FY12 $475,360,92¢ $456,581,900
FY13 $1,570,700,56¢ $201,409,408
FY14% $961,072,83¢ $1,330,365,570
Total $4,831,648,447 $3,686,210,358

101 . - . .. .. . . .
Additional non -public information listing criminal referrals and sanctions will be made available to Assessors on a

confidential basis at a later date.

192 As indicated in response to Principle 11, Question 2 above, the Commission may also obtam hon-monetary
sanctions in its enforcement cases.

103 Amount as of April 30, 2014.
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PRINCIPLES RELATING TO COOPERATION (135)

Principle 13 Regulator should have the authority to share both public and non -public
information with domestic and foreign counterparts.

Key Questions

1. For each of the regulators identified, does the regulator have authority to share with other
domesticregulators and authorities information on:

(a) Matters of investigation and enforcement?

(b) Determinations in connection with authorization, licensing or approvals?

(c) Surveillance?

(d) Market conditions and events?

(e) Client identification including persons who beneficially own or control non -natural

persons organized in the regulator 0s |

() Regulated entities?

(9) Listed companies and companies that seek a listing of their securities?

Yes!® The CFTC may shargublic information without restriction. Section 8(e) of the CEA
governs the sharing of non-public information by the CFTC, including with any Federal
department or agency or with any department or agency of any State or any political
subdivision thereof (0Domestic Regul ator ¢
jurisdiction.

The CFTC may shar non-public information with Domestic Regulators and Authorities,
provided that the requirements in Section 8(e) are satisfied. Information shared with a
Domestic Regulator or Authority that is a Federal department or agency may not be
disclosed except in any action or proceeding under the laws of the United States to which it,
the CFTC, or the United States is a party. Information shared with a Domestic Regulator or
Authority that is a department or agency of a State or a political subdivision thereof may not
be disclosed except in connection with an adjudicatory action or proceeding brought under
the CEA or the laws of such State or political subdivision to which the State or political
subdivision or any department or agency thereof is a party.

In order to obtain adequate assurances that the requirements in Section 8(e) will be satisfied,
the CFTC shares norpublic information pursuant to a n MOU or less formal arrangement
that includes undertakings related to, among other things, confidentiality and use of the
information.

In addition to the general information -sharing provisions in Section 8(e), the CFTC may sharg
information pursuant to the following statutory provisions:

194 please note that subparagraph (g) falls within the regulatory purview of the SEC.
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Section 8(g) of the CEA states that theCFTC shall share any registration information
maintained by the Commission upon reasonable request by any department or agency of
any State or any political subdivision thereof. Whenever the CFTC determines that the
information is appropriate for use by such department or agency, the Commission shall
provide it without request.

Section 12(a) of the CEA states that the CFTC may cooperate with any department or agency|
of the Federal government, any State, territory, district or possession, or any departmert,
agency or political subdivision thereof.

Section 2(a)(9)(B)(i) of the CEA states that the CFTC shall maintain communications with the
Treasury Department, Federal Reserve, and SEC for the purpose of keeping them informed
of Commission activities that relate to their responsibilities.

Sections 112(d)(1)(2) of the Dodd-Frank Act states that the FSOC may request and receive,
and member agencies are authorized to provide, any data or information as necessary to
monitor the financial services marketplace to identify potential risks to the financial stability
of the United States or to otherwise carry out any of the provisions of Subchapter | of
Chapter 53 of Title 12 of the Dodd-Fank Act.

Section 809(e)(1) of the Dodd-Fank Act states that the FSOC, Fedaal Reserve, appropriate
financial regulators and supervisory agencies are authorized to provide notice of and share
appropriate reports, information or data related to material concerns about a designated
financial mar ket ut il itutionengayddasignatedaactivities n a |
( 0 D F.Mn atidition, Section 809(e)(2) of the Dodd-Frank Act permits them to provide,
subject to appropriate terms, conditions and assurances of confidentiality, confidential
supervisory and other information to each other and to, among others, the Secretary of the
Treasury, Federal Reserveanks and State financial institution supervisory agencies.

With respect to matters of investigation and enforcement:

Section 8(a)(2) of the CEA states that the CFTC shall ascessary cooperate with appropriate

Federal agencies in the conduct of investigations°®

195 14 the extent that non-public information sought by an authority includes bank records that are subject to the
Right to Financial Privacy Act (ORFPAO6) or electronic
Privacy Act (OECPA6), the CFTC must ascertain, before
law enforcement inquiry of the requesting authority and, for Domestic Regulators and Authorities, ensure that there

is an approved access request that includes RFPA and/or ECPA materialsSThe RFPA provides a procedure for
obtaining bank records that include s notice to the account holder and an opportunity to be heard but, in certain
circumstances, such notice can be delayed
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Section 8(a)(3) of the CEA states that the CFTC shall provide the SEC with notice of the
commencement of any proceeding and a copy of any order entered by the Commission
against any FCM or IB registered pursuant to Section 4f(a)(2) of the CEA; any floor lwker or
floor trader exempt from registration pursuant to Section 4f(a)(3) of the CEA; any AP exempt
from registration pursuant to Section 4k(6) of the CEA, or any board of trade that is a DCM
pursuant to Section 5f of the CEA.

2. Can the regulator share the information described in Key Question 1 for regulatory and
enforcement purposes with other domestic authorities without the need for external
approval such as from a relevant government minister or attorney?

Yes. The CFTC has the authority to sharsuch information with Domestic Regulators and
Authorities, subject to the conditions set forth in Section 8(e) of the CEA and as discussed in
response to Principle 13, Question 1, above, without the need for external approval.

3. Does the regulator have the authority to share information with foreign counterparts with
respect to each of the matters listed in Key Question 1, specifically?

(@) Matters of investigation and enforcement?

(b) Determinations in connection with authorization, licensing or approvals?

(c) Surveillance?

(d) Market conditions and events?

(e) Client identification including persons who beneficially own or control non -natural
persons organized in the regulator s |

() Regulated entities?

(9) Listed companies and companies that seek a listingof their securities?

Yest®® The CFTC may shargublic information without restriction. Section 8(e) of the CEA
governs the sharing of non-public information by the CFTC, including with any foreign

futures authority *°” or with any department, central bank, ministry or agency of any foreign
government or any political subdivision tf
within the scope of its jurisdiction. No secrecy or blocking laws in the United States restrict

t he CFTCO6s abi lationwith Fapeigrs Regutaters and Autharities.

The CFTC may share norpublic information with Foreign Regulators and Authorities,
provided that the requirements in Section 8(e) are satisfied. Information shared with a
Foreign Regulator or Authority may not be disclosed except in connection with an
adjudicatory action or proceeding brought under the laws of such foreign government or
political subdivision to which the foreign government or political subdivision or any Foreign
Regulator or Authority is a party.

1% please note that subparagraph (g) falls within the regulatory purview of the SEC.

YThe term oforei gn futures authorityo is defined in Section
department, agency, governmental body, or regulatory organization empowered by a foreign government to

administer or enforce a law, rule, or regulation as it relates to a futures or options matter, or any department or

agency of a political subdivision of a foreign government empowered to administer or enforce a law, rule, or

regulation as it relates to a f)(2)bfthe Posd-Foank Act pdded Gecton Zthtbt er . 6

the CEA to provide that several enumerated provisions, including Section 1a and Section 8, apply to swaps.
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In order to obtain adequate assurances that the requirements in Section 8(e) will be satisfied,

the CFTC shares norpublic information pursuant to an MOU or less formal arrangement
that includes undertakings related to, among other things, confidenti ality and use of the

information.

In addition to the general information -sharing provisions in Section 8(e), the CFTC may shar

information pursuant to the following statutory provision:

Section 809(e)(2) of the Dodd-Frank Act states that the FSOC, Federal Reserve, appropriate

financial regulators and supervisory agencies may provide, subject to appropriate terms,

conditions and assurances of confidentiality, confidential supervisory and other information

to, among others, foreign financial supervisors, foreign central banks and foreign finance

ministries.

With respect to matters of investigation and enforcement:

Section 12(f)(1) of the CEAstates that, upon request from a foreign futures authority, the

CFTC may, in its discretion, provide assistance in conducting an investigation that the foreign
wh e

futures authority*®*0 d eems necessary to determine

violating, or is about to violate any laws, rules or regulations relating to futures or options

matters that the requesting authority administers or enforces. The Commission may

conduct such investigation as the Commission deems necessary to collect information and
evidence pertinent to the request for assistance. Such assistance may be provided without
regard to whether the facts stated in the request would also constitute a violation of the

| aws of t he Bection IR (2)8ftthe CEAstated that, in deciding whether to

provide assistance, the CFTC shallconsidevnh et her o0t he requesti ng(
provide reciprocal assistance to the Commi

whether compliance with the request would prejudice the U.S. public interest.

4, Can the regulator share the information identified in Key Question 3 above, for enforcement
and regulatory purposes with foreign counterparts without the need for external approval,

such as from a relevant government minister or attorney?

Yes. The CFTC has the authority to share such information with Foreign Regulators and
Authorities, subject to the conditions set forth in Section 8(e) of the CEA and as discussed in

response to Principle 13, Question 3, above, without the need for external approval.

5. Can the regulator provide information to other domestic and foreign authorities on an

unsolicited basis?

Yes. The CFTC habe authority to share information, subject to the conditions set forth in
Section 8(e) of the CEA and as discussed in response to Principle 13, Questions 1 and 3,
above. Section 8(g) of the CEA provides that the CFTC may provideon its own initiative,

18 As explained above, Section 723(a)(2) of the Ddd-Frank Act added Section 2(d) to the CEA to provide that
several enumer ated provisions, including Section
Section 12(f), apply to swaps.
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registration information to certain authorities.

Can the regulator share information with foreign counterparts even if the alleged conduct
would not constitute a breach of the laws of the regulator's jurisdiction if conducted within
that jurisdiction?

Yes. As discussed in response td’rinciple 13, Question 3, above,Section 12(f)(1) of the CEA
expressly states that the CFTC may provide investigative assistance to a foreign futures
authority, including collecting and shari:Hi
statedintherequest woul d also constitute a viol

Can the regulator share with domestic and foreign counterparts information and records

identifying the person or persons beneficially owning or controlling bank accounts related t o

securities and derivatives transactions and brokerage accounts as well as the necessar
information to reconstruct a transaction, including bank records?

Yes'® As discussed in response to Principle 13, Questions 1 and 3, above, the CFTC can
share sud information.

Does the regulatory system provide enough assurance that the confidential information
gathered by the Regulator in the exercise of its functions or powers that is shared with
another competent authority, either domestically or internationally, is subject to appropriate
rules of confidentiality?

Yes. As discussed in response to Principle 13, Questions 1 and 3, above, Section 8(e) of the
CEA provides such assurances and the CFTC shares ngqublic information pursuant to an
MOU or less formal arrangement that includes undertakings related to, among other things,
confidentiality and use of the information.

109

Please note that securities transactions fall within the regulatory purview of the SEC.
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Principle 14 Regulators should establish information sharing mechanisms that set out

when and how they will share both publ ic and non -public information with
their domestic and foreign counterparts

Key Questions

1.

Does the regulator have the power, by legislation, rules or as a matter of administrative
practice, to enter into information -sharing agreements (whether formal or informal) with
other domestic authorities?

Yes. The CFTC has the authority, and has entered into, informatiorsharing arrangements
with Domestic Regulators and Authorities.

As discussed in response to Principle 13, Question 1, above, the CFTC may shapeiblic
information without restriction and may share non -public information provided that the
requirements in Section 8(e) of the CEA are satisfied. The CFTC obtains assurances that
Section 8(e) requirements will be satisfied by entering into an MOU or less formal
arrangement (o0Cooperative Arrangement o) t i
other things, confidentiality and use of the information.

Cooperative Arrangements facilitate cooperation and the exchange of information, public or
non-public, with Domestic Regulators and Authorities. MOUs are approved by the
Commission and signed by the Chairman or his/her designee, but the CFTC may use less
formal arrangements, either on an ongoing or ad hoc basis, to exchange information.
Cooperative Arrangements establish understandings on various issues related to
cooperation and provide clear mechanisms for the exchange of information, including the
terms and conditions for sharing information.

Does the regulator have the power, by legislation, rules or as a matter of administrative
practice, to enter into information -sharing agreements (whether formal or informal) with
foreign counterparts?

Yes. The CFTC has the authority, and has entered inf information -sharing arrangements
with Foreign Regulators and Authorities.

As discussed in response to Principle 13, Question 3, above, the CFTC may share public
information without restriction and may share non -public information provided that the
requirements in Section 8(e) of the CEA are satisfied. The CFTC obtains assurances that
Section 8(e) requirements will be satisfied by entering into a Cooperative Arrangement that
includes undertakings related to, among other things, confidentiality and use o f the
information.

Cooperative Arrangements facilitate cooperation and the exchange of information, public or
non-public, with Foreign Regulators and Authorities. As discussed in response to Principle
14, Question 1, above, Cooperative Arrangements maybe formal or informal. They establish
understandings on various issues related to cooperation and provide clear mechanisms for
the exchange of information, including the terms and conditions for sharing information.

In addition to the information -sharing authority discussed in response to Principle 13,
Question 3, above, Section 8(a)(l)(B)(ii) of the CEA identifies MOUs as a means through whic
the CFTC may receive confidential information from foreign futures authorities. More
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recently, the Dodd-Frank Act included two provisions that explicitly relate to information -
sharing arrangements: Section 752(a) of the bdd-Fank Act states that, in order to

promote effective and consistent global regulation of swaps and security -based swaps, the
CFTC,SEC,andrpudent i al regul ators, as appropria
sharing arrangements as may be deemed to be necessary or appropriate in the public
interest or for the protection of investors, swap counterparties, and security -based swap
counterparties.0 Sect i on odil-Fank Act stafes that) ia order to promote
effective and consistent global regulation of futures contracts and options on futures
contracts, the CFTC 0 ma-gharmgarrangemeénts assnaycbk i n f
deemed necessary or appropriate in the public interest for the protection of users of

contracts of sale of a commodity for future delivery .6

Is the regulator a signatory to the IOSCO MMoU (in the affirmative, please skip Question
4(a))?

Yes. The CFT@as beena signatory to the IOSCO Multilateral Memorandum of
Understanding Concerning Consultation and Cooperation and the Exchange of Information
(revised May 2012snce@2 OSCO MMOUOG)

Has the relevant regulator developed information -sharing mechanisms to:

(a) Facilitate the detection and deterrence of cross-border misconduct?

(b) Assist in the discharge of licensing, surveillance and enforcement responsibilities?

Yes. The CFTC has developed informatiorsharing mechanisms to assist in the discharge
of licensing, surveillance and enforcement responsibilities.

The CFTC is a signatory to a wide range of Cooperative Arrangements, for both
supervisory and enforcement purposes. Cooperation and information sharing among
market authorities is beneficial in licensing and supervising registrants, plays an integral
role in market surveillance and enhances enforcement capabilities.

Cooperative Arrangements for supervisorypurposes typically specify shared
understandings with respect to consultation and cooperation, information sharing, event -
triggered notification, on -site visits, permissible uses ofnon-public information , and
confidentiality and onward -sharing requirements.

The CFTC has entered intdl4 Cooperative Arrangements for supervisory, prudential and
risk assessment purposes; two for financial information sharing; and 29 for supervision of
coll ective i nvest meterltemative avasmnsentfunddids&sity) and
Copies of these arrangements are available at
http://www.cftc.gov/International/MemorandaofUnderstanding/moulnfo_Sharing_for_Sup
ervisor,
http://www.cftc.gov/International/MemorandaofUnderstanding/mouFinancial_Informatio
n_Sharj and
http://www.cftc.gov/International/MemorandaofUnderstanding/mouSupervision_of _Alter
native. The Commission also is a signatory to the Boca Declaration on Cooperation and
Supervision of International Futures Exhanges and Clearing Organizations, which is
available at http://www.cftc.gov/International/Internationallnitiatives/oia_bocadec0398 .
In addition, the CFTC has siged six Cooperative Arrangements related to technical
assistance, which are available at
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http://www.cftc.gov/International/MemorandaofUnderstanding/mou__Information _Sharing
Related

Cooperative Arrangements for enforcementpurposes typically provide for access to non-
public documents and information in an aut
undertakings to obtain documents and to take testimony of, or statements from,
witnesses on behalf of a requesting authority. Such arrangements also identify the
agreed upon handling and uses of the information provided.

The primary MOU used by the CFTC for enforcement purposes is the IOSCO MMOU, to
which the CFTC, SEC, anghore than 100 Foreign Regulators and Authorities are
signatories. Where a Foreign Regulator or Authority is not a signatory to the IOSCO
MMOU, the CFTC may use bilateral Cooperative Arrangements entered into primarily for
enforcement purposes. In addition to numerous informal letter arrangements, ¢ opies of
26 formal bilateral arrangements are available at
http://www.cftc.gov/International/MemorandaofUnderstanding/mouCooperativeEnforce
ment.

Where warranted by the scope of cross-border activity and the ability to provide reciprocal
assistance does the regulator actively try to establish information-sharing arrangements with
foreign regulators?

Yes. Asdiscussed in response to Principle 14, Question 4, above, theCFTC has a long
standing practice of entering into Cooperative Arrangements with Foreign Regulators and
Authorities.

Most recently, the CFTC has entered into broadscope supervisory arrangements for
Singapore*° Japan*'! and Canadd™? that include, among others, DCOsSDRs, SEFs, SDs,
and MSPs. In addition, the CFTC recently signed an MOU related to DCO supervision with
authorities in Australia.'*®

110

Memorandum of Understanding Concerning Cooperation and the Exchange of Information Related to the

Supervision of CrossBorder Covered Entitiesvith the Monetary Authority of Singapore (December 27, 2013), which is
available at http://www.cftc.gov/ucm/groups/public/@internationalaffairs/documents/file/masmou2013.pdf

1 Memorandum of Cooperation Related to the Supervisionf CrossBorder Covered Entitiesvith the Financial Services
Agency of Japan (March 10, 2014), which is available at
http://www.cftc.gov/ucm/g roups/public/@internationalaffairs/documents/file/cftc -jfsamoc031014.pdf.

112 \emorandum of Understanding Concerning Cooperation and the Exchange of Information Related to the
Supervision of CrossBorder Covered Entitiesvith the Alberta Securities Commission, British Columbia Securities
Commission, Ontario Securities Commission, and Québec Autorité des marchés financier¢March 25, 2014), which is
available at http://www.cftc.gov/ucm/groups/public/@internationalaffairs/documents/file/asc _-bcsc-osc-
amfmou032514.pdf.

113 Memorandum of Understanding Concerning Cooperation and the Exchange of Information Related to the
Supervision of CrossBorder earing Organizations with the Reserve Bank of Australia and Australian Securities and
Investments Commission (June 5,2014), which is available at
http://www.cftc.gov/ucm/groups/public/@internationalaffairs/documents/file/cftc __ -rba-asic-clearingmou06051.pdf.

156
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CFTCSaff in the Office of International Affairs (OIA) currently is negotiating Cooperative
Arrangements for supervisory purposes with approximately 20 Foreign Regulators and
Authorities. OIA has drafted some of these arrangements to be broad in scope; others focus
on, e.g, SDs and MSPs.

Are these arrangements documented in writing?

Yes. Agdiscussed inresponse to Principle 14, Questions 4 and 5, above, arrangements with
Foreign Regulators and Authorities are documented in writing and generally are available on
the CFTCO6s website.

Does the regulator take steps to assure safeguards are in place to proted the confidentiality
of information transmitted consistent with its uses?

Yes. As discussed in response to Principle 13, Question 3, and Principle 14, Question 2,
above, the CFTC takes steps to assure that safeguards are in place to protect the
confidentiality of non -public information transmitted to Foreign Regulators and Authorities
consistent with its uses.

The CFTC may share notpublic information with Foreign Regulators and Authorities,
provided that the requirements in Section 8(e) of the CEA aresatisfied. The CFTC obtains
assurances that these requirements will be satisfied by entering into Cooperative
Arrangements that include undertakings related to, among other things, confidentiality and
use of the information.

Can the regulator maintain th e confidentiality of the request for information received from a
foreign regulator consistent with Art. 11 of the IOSCO MMOU?

Yes. The CFTC can maintain the confidentiality of a request from a Foreign Regulator or
Authority in a manner consistent with Article 11 of the IOSCO MMOU, which states:

(a) Each Authority will keep confidential requests made under this Memorandum of
Understanding, the contents of such requests, and any matters arising under this
Memorandum of Understanding, including consultation s between or among the
Authorities, and unsolicited assistance. After consultation with the Requesting Authority,
the Requested Authority may disclose the fact that the Requesting Authority has made
the request if such disclosure is required to carry out the request.

(b) The Requesting Authority will not disclose non-public documents and information
received under this Memorandum of Understanding, except as contemplated by
paragraph 10(a) or in response to a legally enforceable demand. In the event of a kgally
enforceable demand, the Requesting Authority will notify the Requested Authority prior
to complying with the demand, and will assert such appropriate legal exemptions or
privileges with respect to such information as may be available. The Requestirgy
Authority will use its best efforts to protect the confidentiality of non -public documents
and information received under this Memorandum of Understanding.

(c) Prior to providing information to a self -regulatory organization in accordance with
paragraph 10(a)(ii), the Requesting Authority will ensure that the self-regulatory
organization is able and will comply on an ongoing basis with the confidentiality
provisions set forth in paragraphs 11(a) and (b) of this Memorandum of Understanding,
and that the information will be used only in accordance with paragraph 10(a) of this
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Memorandum of Understanding, and will not be used for competitive advantage.

As discus®d in response to Principle 14, Questions 3 and 4, above, the CFTC is a signatory t
the IOSCO MMOU.

All CFTCinvestigations are non-public. Specifically,Section 8(a)(1) of the CEA prohibitsthe
CFTCfrom making public any data and information that would separately disclose the
business transactions or market positions of any person or trade secrets and names of
customers. Pursuant to CFTC Regulation 11.3nformation and documents obtained by the
CFTCin the course of any investigation (including investigations initiated to assist a foreign
futures authority) are deemed non-public and confidential, unless made a matter of public
record (e.g, as part of a civil or administrative proceeding).

The G-TChas additional authority to protect from disclosure information regarding requests
made by foreign futures authorities as well as information received from foreign futures
authorities. With the exception of legally enforceable demands, pursuant to Section 8(a)(1)
of the CEA,the CFTCshall not be compelled to disclose any information obtained from a
foreign futures authority if : (1) the foreign futures authority has stated that public disclosure
of the information would violate its laws; and ( 2) the CFTChas obtained the infor mation
pursuant to an MOU with that authority (or other procedure authorized by the CFTQ.

In addition, CFTC Regulation 10.42(b)(2)(v) provides that h e = CBOE@ayswithhold from
production in an administrative enforcement proceeding information obtain ed from a
foreign (or domestic) governmental entity or from a foreign futures authority that either is
not relevant to the resolution of the proceeding or was provided on condition that the
information not be disclosed or that it only be disclosed by the C ommission as evidence in
an enforcement or other proceeding. CFTCRegulations 145.5(g)(1) and (4)permit the CFTC
to refuse to make public, under FOIA, documents where disclosure could reasonably be
expected to interfere with enforcement activities undert aken or likely to be undertaken by
the CFTCor any other authority, or where disclosure could reasonably be expected to
disclose the identity of a confidential source including a foreign agency or authority. CFTC
Regulation 140.735-5 prohibits CFTCofficers and employees from divulging, or causing or
allowing to be divulged, confidential or non -public commercial, economic, or official
information to any unauthorized person, or to release such information in advance of
authorization for its release by the Commission.

9. Can the regulator demonstrate that it shares information, where appropriate safeguards are
in place, when it is requested by another domestic authority or foreign counterpart?

Yes The CFTC can demonstrate that it shares informationwhere appropriate safeguards are
in place, when it is requested to do so by a Domestic Regulator or Authority or a Foreign
Regulator or Authority . CFTCSaff shares information and has informal discussions in both
supervisory and enforcement contexts, but only maintains statistics with respect to
enforcement.

Domestic: Th e C FOEhassa Cabperative Enforcement unit whose mission is to make
referrals and provide assistance to criminal authorities, both Federal and Sate, so that they
can prosecute violations of laws pertaining to derivatives, as well as general criminal anti
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fraud statutes. DOEhas a policy requiring staff to make a referral to a criminal authority in
all appropriate matters, but each authority makes its own decision concerning which cases it
will prosecute based upon its own criteria and staffing. During FY2013, cooperative efforts
resulted in 35 cases being filed by domestic criminal law enforcement authorities and
Domestic Regulators and Authorities that included cooperative assistance from the CFTC.
SeePrinciple 12, Question 9.

Foreign: T h e C FOEhéassan IBternational unit whose mission is to seek the assistance of]
and provide assistance to Foreign Regulators and Authorities during the investigation and
prosecution of laws pertaining to derivatives, including the CEA. DDEhas a practice of
making referrals to a Foreign Regulator or Authority that may have an interest in the matter,
but each Foreign Regulator or Authority makes its own decision concerning which matters it
will pursue. During FY2013, the CFTC mad&00 requests for assistance to60 Foreign
Regulators and Authorities, and received and responded to 69 requests from 23 Foreign
Regulators and Authorities.*** Over the past three fiscal years, the CFTC responded to 173
requests, with an average response time of 39.6 days. (F2011: 46 matters, average
response 35.9 days FY2012: 62 matters, average response 46.6 daysd-Y2013: 65 matters,
35.7 days.}*

"included in the odincomin g 6 n asmielleas referralstoethe ICETE.unelwdédsn thfe o r
ooutgoingo6 number s ar asweleaqnefermlsnmdebytiie CETE s Rlease aotecthat each request
for new information in an investigation is considered a separate request.

15 With respect to calculations of response time for requests made to the CFTC, the average response times
indicated include only closed or withdrawn requests. Pending requests are not included in the calculation.
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Principle 15 The regulatory system should allow for assistance to be provided to foreign
Regulators who need to make inquiries in the discharge of their functions
and exercise of their powers.

Key Questions

1. Is the domestic regulator able to offer effective and timely assistance to foreign regulators in
obtaining:

(a) Contemporaneous records sufficient to reconstruct all securities and derivatives
transactions, including records of all funds and assets transferred into and out of
bank and brokerage accounts relating to those transactions?

(b) records for securities and derivatives transactions that identify:

(i) The client:

) Name of the account holder?
(2) Person authorized to transact business?
(i) The amount purchased or sold?

(iii) The time of the transaction?

(iv) The price of the transaction?

(v) The individual and the bank or broker and brokerage house that handled the
transaction?
() Information located in its jurisdiction identifying persons who beneficially own or

control non -natural persons organized in its jurisdiction?

Yes'® The CFTC is able to offer effective and timely assistance to foreigrfutures authorities
by obtaining the records and information set forth above. As discussed in response to
Principle 13, Question 3, above,Section 12(f)(1) of the CEA permits the CFTC to assist a
foreign futures authority **’ in conducting an investigation that the foreign futures authority
0deems necessary to determine whether any
violate any laws, rules or regulations relating to futures or options matters that the

requesting authority administers or enforces. The Commission may conduct such
investigation as the Commission deems necessary to collect information and evidence
pertinent to the r equest for assistance. Such assistance may be provided without regard to
whether the facts stated in the request would also constitute a violation of the laws of the
United States. 6 Section 12(f)(2) of the (
assistance, the CFTC shall consider whet hg
reciprocal assistance to the Commission i
compliance with the request would prejudice the U.S. public interest.

The CFTGnay compel, on behalf of a foreign futures authority: (1) the production of
documents, including, but not limited to, bank records, trading records, and records
identifying the beneficial owners that are critical to such investigations; and (2) the taking of

18 please note that securities transactions fall within the regulatory purview of the SEC.

1 As explained above, Section 723(a)(2) of the Ddd-Frank Act added Section 2(d) to the CEA to provide that several
enumer ated provisions, including Section l1a (which includes

12(f), apply to swaps.
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statements. As discussed in response taPrinciple 13, Question 1, above to the extent that
banking and other financial records are subject to the RFPA™® or electronic communications
are subject to the ECPA, the CFTC must ascertain, before sharing theecords, that the
material is relevant to a legitimate law enforcement inquiry of the requesting authority and,
for Domestic Regulators and Authorities, ensure that there is an approved access request
that includes RFPA and/or ECPA materials.

Is the domestic regulator able to offer effective and timely assistance to foreign regulators in
securing compliance with laws and regulations related to:

@ Insider dealing, market manipulation, misrepresentation of material information and
other fraudulent or manipulative practices relating to securities and derivatives,
including solicitation practices, handling of investor funds and customer orders?

(b) The registration, issuance, offer, or sale of securities and derivatives, and reporting
requirements related thereto?

(c) Market intermediaries, including investment and trading advisers who are required to
be licensed or registered, collective investment schemes, brokers, dealers and
transfer agents?

(d) Markets, exchanges and clearing and settlement entities?

Yes'® The CFTC is able to offer effective and timely assistance to foreigrfutures authorities
in securing compliance with their laws and regulations. As discussed in response toPrinciple
13, Question 3, and Principle 15, Question 1, above,lte CFTC is autbrized to conduct an
investigation, including the use of compulsory process, in response to a request from a
foreign regulatory authority. As discussed in response toPrinciple 13, Question 6, above,
the CFTC may render assistance to a foreigriutures authority even if the matter would not
constitute a violation of the laws of the United States.

Is the domestic regulator able, according to its domestic laws and regulations, to provide
effective and timely assistance to foreign regulators regardless of whether the domestic
regulator has an independent interest in the matter?

Yes. The CFTC is able to provide effective and timely assistance to foreigfutures
authorities, even without an independent interest in the matter. As discussed in response to
Principle 13, Question 6, above, he CFTC may render assistance to a foreigriutures
authority even if the matter would not constitute a violation of the laws of the United States.

Is the domestic regulator able to offer effective and timely assistance to foreign regulators in
obtaining information on the regulatory processes in its jurisdiction?

Yes. The CFTC is able to offer effective and timely assistance to foreigfutures authorities in
obtaining information on the regulatory processes in the United States. The CFTC has the
authority to share such information with Foreign Regulators and Authorities, subject to the
conditions set forth in Section 8(e) of the CEA and as discussed in respons to Principle 13,
Question 3, above.

118

The RFPA provides a procedure for obtaining bank recordsthat includes notice to the account holder and an

opportunity to be heard but, in certain circumstances, such notice can be delayed.

119

Please note that securities fall within the regulatory purview of the SEC.
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5.

Is the domestic regulator able to offer effective and timely assistance to foreign regulators in
requiring or requesting:

(a) The production of documents?

(b) Taking a personds statement dargathtwvher e

Yes. As discussed in response to Princig 15, Question 1, above, he CFTC is able to offer
effective and timely assistance to foreign futures authorities in requiring or requesting
documents, statements, or testimony under oath.

Is the domestic regulator able to offer effective and timely assistance to foreign regulators in
obtaining court orders, if permitted, for example, urgent injunctions?

Yes. The CFTC is able to offer effective and timely assistance to a foreigfutures authority in
obtaining court orders, including, e.g, injunctions in urgent circumstances. Using its full
investigatory powers pursuant to Section 12(f)(1) of the CEA, the CFTC may obtain
information for a foreign futures authority that can be used in proceedings to obtain a court
order.

Is the domesticregulator able to provide effective and timely assistance to foreign regulators
regarding information about financial conglomerates subject to its supervision and more
precisely assistance in relation, fa example, to:

(@) The structure of financial conglomerates?

(b) The capital requirements in conglomerate groups?

(c) Investments in companies within the same group?

(d) Intra-group exposures and group-wide exposures?

(e) Relationships with shareholders?

() Management responsibility and the control of regulated entities?

Yes. The CFTC is able to provide effective and timely assistance with respect to information
on its registrants. As discussed in response to Principle 13, Question 3, above, the CFTC ma
share information in its files with Foreign Regulators and Authorities so long as, for non-
public information, the requirements of Section 8(e) of the CEA are satisfied. In addition, as
discussed in response toPrinciple 13, Question 3, and Principle 15Question 1, above, the
CFTC also may, pursuant to Section 12(f)(1) of the CEA, obtain information for a foreign
futures authority.

For FCMs, the CFTC could provide information such as:

9 an organizational chart depicting the various entities with which the F CM is affiliated
(including subsidiaries) and specificall
determined by the criteria identified in CFTC Regulation 1.14(a)*?°

1 capital requirements of an FCM or its affiliate(s) required by the CFTC;

1 financing and capital adequacy, including sources of funding, management of liquidity
of material assets of the FCM, the structure of debt capital and sources of alternative

120

Please note that all non-material entities or affiliates in large organizational groups may not necessarily be

included. Information relating to other related entities only is reported if it impacts whether an affiliate is deemed to
be material.
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funding;

9 direct ownership of 10 percent or more of the FCM (available through the registration
database maintained by the NFA; and

1 risk management policies and procedures that describe the methods followed to
mitigate exposures resulting from related party transactions.

See generallyCFTC Regudtions 1.12 (maintenance of minimum financial requirements), 1.14
(risk assessment recordkeeping), 1.15 (risk assessment reporting) and 1.17 (minimum
financial requirements). In addition, to the extent the CFTC becomes concerned about the
financial condition of an FCM, Section 4f(c)(3)(A) of the CEA empowers the Commission to
require an FCM to make reports concerning the financial activities of affiliated persons
whose business activities are reasonably likely to have a material impact on the financial or
operational condition of the FCM.

For SDs and MSPs, the ETCcould provide similar information for the business activities of
such entities. As discussed in response to Principle 14, Question 5, above, the CFTC has
signed, and CFTCstalff also currently is hegotiating , supervisory arrangementswith foreign
regulators and authorities, which would facilitate such information sharing.

For DCOs, the CFTC could provide information related to their ability to comply with the
Core Principles in Section 5b(c)(2)of the CEAor other relevant CEA requirements For
example, each DCO, on an ongoing basis, must demonstrate to the CFTC that it has
adequate financial, operational and managerial resources to discharge the responsibilities of
a DCO. SeeCore Principle Bd Financial Resources.Moreover, a SIDCO is required to comply
with additional risk management standards, which are promulgated, in part, pursuant to
Section 805(a) of the Dodd-Frank Act and are set forth in Subchapter C of Part 39 of the

C F T @&gusations.*®* In addition, each DCO must provide to the CFTC all information that
the Commission determines to be necessary to conduct oversight of the DCO. SeeCore
Principle JO Reporting. Thus, to the extent information regarding financial conglomera tes is
related to a DCOOs a bequirdmenys aridloraSOn®@ad sy avri t Sy
DCOd6s ability to comply with SubchatheGTC C
could provide such information.

If the regulator cannot directly obtain the information set out in Key Question 1, can the
regulator obtain that information from another domestic authority and share that
information with the requesting regulator?

Yes. The CFTC could obtain such nofpublic information from a Domestic R egulator or
Authority and share it with the requesting regulator, provided that the requirements of
Section 8(e) of the CEA are satisfied.

May the requesting authority use the information furnished by the domestic authority for
the purposes set forth under Art. 10(a) of the IOSCO MMoU?

Yes. The requesting authority may use information from a Domestic Regulator or Authority

121

These requirements also apply to DCOs that have elected to opt in to the additional risk management standards

set forth in Subchapter C of Part 39 of the CFTCO6s

regul atio
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furnished by the CFTC for the purposes set forth in Article 10(a) of the IOSCO MMOU, which

states:

(a) The Requesting Authority may use non-public information and non -public

doc

uments furnished in response to a request for assistance under this Memorandum of

Understanding solely for:

(i) the purposes set forth in the request for assistance, including ensuring compliance
with the Laws and Regulations related to the request; and

(i) a purpose within the general framework of the use stated in the request for
assistance, including conducting a civil or administrative enforcement proceeding,
assistinginaselfr egul at or y o mvgillamceé a enfoicemnend activises
(insofar as it is involved in the supervision of trading or conduct that is the subject of
the request), assisting in a criminal prosecution, or conducting any investigation for
any general charge applicable to the violation of the provision specified in the
request where such general charge pertains to a violation of the Laws and
Regulations administered by the Requesting Authority. This use may include
enforcement proceedings which are public.

As discussed in responseto Principle 14, Questions 3 and 4, above, the CFTC is a signatory tq
the IOSCO MMOU.
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PRINCIPLES RELATING TO ISSUERS (188) & Not applicable to the CFTC

Principle 16 There should be full, accurate and timely disclosure of financial results, risk
andot her information which is materi al

Key Questions

Full Disclosure

1. Does the regulatory framework have clear, comprehensive and reasonably specific disclosure
requirements that apply to:

) Public offerings, including the conditions applicable to an offering of securities for
public sale, the content and distribution of prospectuses and other offering
documents (and, where relevant, short form profile or introductory documents) and
supplementary documents prepared in the offering?

(b) Annual reports?

(c) Other periodic reports?

(d) Shareholder voting decisions?

(e) Advertising of public offerings outside of the prospectus?

2. Does the regulatory framework require accurate, sufficiently clear and comprehensive, and
reasonably specific and timely disclosure of:

(a) events that are material to the price or value of securities;

(b) the most significant risks of investing in the security; and

(c) important relevant information about the issuer and its activities?

3. Does the regulatory framework require:

(a Financial information and other required disclosure in prospectuses, listing
documents, annual and other periodic reports, and, where applicable, in connection
with shareholder voting decisions, to be of sufficient timeliness to be useful to
investors?

(b) Periodic information about financial position and results of operations (which may be
in summary form) to be made publicly available to investors?

(c) Appropriate measures to be taken (for example, provision of more recent unaudited
financial information) when the audited financial statements included in a prospectus
for public offerings are not current?

General Disclosure

4, In addition to specific disclosure requirements, is there a general requirement to disclose
either all material information or all information necessary to keep the disclosures made
from being misleading?
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Sufficiency, Accuracy, Timeliness and Accountability for Disclosure

5. Are there measures available to the regulator (e.g., review, certification, supporting
documentation, sanctions) to address concerns with the sufficiency, accuracy and timeliness
of the required disclosures?

6. Does regulation ensure that issuers and others involved in the issuing process, which may
include underwriters, directors, authorizing officers, promoters, experts and advisers, are
liable for the content of disclosures they make?

Derogations

7. Are the circumstances where disclosures may be omitted or delayed limited to trade secrets,
similar proprietary information or other valid business purposes, such as incomplete
negotiations?

8. Where there are derogations from disclosure, is regulation sufficient to provide for fulfilment

of the objective of full and timely disclosure by allowing for:

(@) Temporary suspensions of trading?

(b) Restrictions on, or sanctions regarding, the trading activities of persons with superior
information?

CrossBorder Matters

9. If public offerings or listings by foreign issuers are significant within the jurisdiction, are the
jurisdict i oregugemahts $oc suohsafferiegs ar listings of equity and debt
securities by foreign issuers consistent
CrossBorder Offerings and Initial Listings by Foreign Issuers and (ii) CrossBorder Offerings
and Listings of Debt Securities by Foreign Issuers?

166 INTERNATIONAL MONETRY FUND



UNITED STATES
U.S. COMMODITY FUTUES TRADINGCOMMISSION

This principle is n ot applicable to the CFTC.

Principle 17 Holders of securities in a company should be treated in a fair and equitable
manner.

Key Questions

Rights of Shareholders

1. Does the regulatory and legal frameworks address the rights and equitable treatment of
shareholders in connection with the following:

(a) Voting:

0] For election of directors?

(ii) On corporate changes affecting the terms and conditions of their securities?

(iii) On other fundamental corporate changes?

(b) Timely notice of shareholder meetings and voting decisions?

(c) Procedures that enable beneficial owners to give proxies or voting instructions
efficiently?

(d) Ownership registration (in the case of registered shares) and transfer of their shares?

(e) Receipt of dividends and other distributions, when, as, and if declared?

() Transactions involving:

(1) A takeover bid?

(ii) Other change of control transactions?

(9) Holding the company, its directors and senior management accountable for their
involvement or oversight resulting in violations of law?

(h) Bankruptcy or insolvency of the company?

2. Is full disclosure of all information material to an investment or voting decision required in
connection with shareholder voting decisions generally and the transactions referred to in
Questions 1(a)(iii), 1(f)(i) and 1(f)(ii) specifically?

Control

3. With respect to transactions referred to in Question 1(f)(i) and 1(f)(ii), are shareholders of the
class or classes of securities affected by the proposal:

(a) Given a reasonable time in which to consider the proposal?

(b) Supplied with adequate information to enable them to assess the merits of the
proposal?
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(c) As far as practicable, given reasonable and equitable opportunities to participate in
any benefits accruing to the shareholders under the proposal?

(d) Given fair and equitable treatment (in particular, minority security holders) in relation
to the proposal?

(e) Not unfairly disadvantaged by the treatment and conduct of directors of any party to
the transaction or by the failure of the directors to act in good faith in responding to
or making recommendations with respect to the proposal?

4, With respect to substantial holdings of voting securities:

) Is information about the identity and holdings of persons who hold a substantial
(well below controlling) beneficial ownership interest in a company required to be
timely disclosed:

0] In public offering and listing particulars documents?

(i) Once the ownership threshold requiring disclosure has been reached?

(iii) At | east annually (e.g., in the i sg
(b) Is it mandatory for material changes in such ownership and other required

information to be disclosed in a timely manner?

(c) Are these disclosure requirements applicable to two or more persons acting in
concert even though their individual beneficial ownership might not have to be

disclosed?
5. With respect to holdings of voting securities by directors and senior management:
@ Is information about the beneficial ownership interest and material changes in

beneficial ownership in a company required to be timely disclosed?

(b) Is such information available:
(1) In public offering and listing particulars documents?
(i) At | east annually (e.g., in the i sg
(c) Is the legal infrastructure sufficient to ensure enforcement of and compliance with
these requirements?
CrossBorder
6. If public offerings or listings by foreign issuers are significant within the jurisdiction, does the
jurisdiction require disclosure in foreigt
any governance provisions ofr i nformati on

may materially affect the fair and equitable treatment of shareholders?
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This principle is n ot applicable to the CFTC.

Principle 18 Accounting standards used by issuers to prepare financial statements should

be of a high and internationally acceptable quality.

Key Questions

1. Are issuers required to include audited financial statements in:
(@) Public offering and listing documents?
(b) Publicly available annual reports?
2. Do the required audited financial statements include:
(a) A balance sheet or statement of financial position?
(b) A statement of the results of operations?
(c) A statement of cash flow?
(d) A statement of changes in ownership equity or comparable information included
elsewhere in the audited financial statements or footnotes?

3. With respect to the financial statements required in public offering and listing documents

and publicly available annual reports:
@ Are these required to be prepared and presented in accordance with a
comprehensive body of accounting standards?
(b) Do these accounting standards require financial statements to
0] Be comprehensive?
(i) Be designed to serve the needs of investors?
(iii) Reflect consistent application of accounting standards?
(iv) Be comparable if more than one accounting period is presented?
(c) Are the prevailing accounting standards of an internationally acceptable quality?

4, Where unaudited financial statements are used, for example, in interim reports, and interim
period financial statements in public offering and listing documents, in full or summary
format, are the financial statements presented in accordance with accounting standards that
are of a high and internationally acceptable quality?

5. In regard to oversight, interpretation and independence with respect to accounting

standards:

(@ Does the regulatory framework provide for an organization responsible for the
establishment and timely interpretation of accounting standards?
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(b) I f yes, are the organizationds process
is independent, is the standard setting or interpretation process undertaken in
cooperation with, or subject to oversight by, the regulator or another body that acts
in the public interest?

6. Is there a system for enforcing compliance with accounting standards?

7. If public offerings or listings by foreign issuers are significant within the jurisdiction, does the
regulator permit the use of high quality, internationall y acceptable accounting standards by
foreign companies that wish to list or offer securities in the country?
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PRINCIPLES FOR AUDITORS, CREDIT RATING AGENICES, AND OTHER INFORMATION SERVI
PROVIDERS(19-23)

Principle 19  Auditors should be subjectto adequate levels of oversight.

Key Questions

1.

Does the regulatory system provide a framework for overseeing the quality and
implementation of auditing, independence, and ethical standards, including the quality
control environments in which auditors operat e?

Yes . T h e Grammewdrksfos averseding auditors is three-pronged with respect to
the financial and operational compliance of registered intermediaries. First, the Commission
requires that all financial statements and schedules of its registrants be at least annually
certified (opinion expressed) by a qualified outside accountant/auditor in accordance with
requirements of Commission Regulation 1.16. Among other things, these qualified outside
accountants must at a minimum be duly registered, in good standing and be independent.
Second, the Commission oversees a selfegulatory examination regime, wherein
SROs/DSROs are responsible for conducting financial and operational examinations over
their respective members. Commission Regulation 1.52 outlines this SRO examination
framework, describing the function, quality, and competency of examiners and evaluation of
these examinations. Finally, CommissiorStaff conducts reviews of SRG3 e x ami nat
programs whereby Commission Staff selects a sample ofanS ROds wor k p a pne
addition, the Commission conducts limited-s c ope revi ews of regi s
situations.

Are auditors required to be qualified and competent pursuant to minimum requirements
before being licensed to perform audits, and to maintain professional competency?

Yes.Commi ssi on Regulation 1.16 requires tha
audit was made in accordance with the auditing standards adopted by the PCAOB, and must
designate any auditing procedures deemed necessary by the accountant under the
circumstances of the particular case which have been omitted and the reasons for their
omission. Commission Regulation 1.16 also addresses the minimum requirements a public
accountant must meet in order to be recognized by the Commission as qualified to conduct
an examination for the purpose of expressing an opinion on the financial statements of an
FCM. Commission regulation 1.16(b)(1) requires a public accountant to be registered and in
good standing under the laws of the place of the account ant 6s pri nci pal
residence in order to be qualified to conduct examinations of FCMs. Additionally, all public
accountants must be registered with the PCAOB.

CFTCRegulation 1.16 also requires the governing body of each FCMto ensure that the
certified public accountant engaged is duly qualified to perform an audit of the FCM. Such

an evaluation of the qualifications of the certified public accountant should include, among
other issues, the certifi mdudifing BGMs the depthcobthen {
certified public accountantds staff, the (¢
and Commission regulations, the size and geographic location of the FCM, and the
independence of the certified public accountant. The governing body should also review

and consider the inspection reports issued by the PCAOB as part of the assessment of the
qualifications of the public accountant to perform an audit of the FCM.

Under Commission Regulation 1.52,an SROmust cause anexaminations expert to evaluate

INTERNATIONAL MONETRY FUND171



UNITED STATES
U.S. COMMODITY FUTURES TRADING COMMISSION

the supervisory program and such S R Odpglication of the supervisory program at least

once every threeyears.Regul ati on 1.52 defines an 0exa
recognized accounting and auditing firm with substantial expertise in audits of FCMs, risk
assessment and internal control reviews, andwhich is an accounting and auditing firm that is
acceptable to the Commission. | t is important to not e, t h
engaged to provide an assessment of only the SROs examination program, that is, an
examination program that is separate and in addition to that which is normally undertaken

by the PCAOB over registered outside auditors generally.

3. Is there an oversight body that operates in the public interest, has an appropriate
membership, an adequate charter of responsibilities and powers, and adequate funding,
such that the oversight responsibilities are carried out in a manner independent of the
auditing profession?

Yes Commission Regulaion 1.16 requires that all certified public accountants engaged to
conduct an examination of FCM must be registered with the PCAOB. ThePCAOB is a non
profit corporation established by the U.S. Congress under the SarbanesOxley Act of 2002 to
oversee the audits of public companies and broker-dealers of securities registered with the
SEC in order to protect investors and the public interest by promoting informative, accurate,
and independent audit reports. The SEC has oversight authority overthe PCAOB, including
the approval of the PCAOB®G6s rules, auditin
appointment of members of its board, after consultation with the Chairman of the Board of
Governors of the Federal Reserve Systems and the Secretary of the Treasury. Commission
Regulation 1.16(b)(1) also requires a public accountant to have undergone a PCAOB
examination in order to be quali fied to conduct examinations of FCMs. A PCAOB
examination involves the review of the acq¢
audit, quality control, independence and ethics standards.

For auditors of other Commission registrants, Commission Regulation 1.16 requiresthat
auditors be duly registered, in good standing under the laws of the place of residence or
principal residence. In the United States, each respective state has licensing, conduct and
membership requirements developed by inde pendent State Accountancy Boards, which are
self-funded, generally through professional membership. These individual state
requirements are in addition to those imposed separately through registration with the
PCAOB, the AICPA, or by accountants operatingsnj ect t o t he SEC or

4. Does the auditor oversight body have an established process for performing regular reviews
of audit procedures and practices of firms that audit financial statements of public issuers?

The Commission does not haveauthority over public issuers; this authority resides

principally with the SEC. However, the Commis®n does have requirements applicable to
auditors of its registrantds through Commi
Commission Regulation 1.16 requires that auditors be duly registered, in good standing

under the laws of the place of residence or principal residence, and in the case of auditors
conducting examinations of an FCM, be registered with the PCAOB. These auditors, by
means of their registration with the PCAOB, are required to follow and comply with PCAOB
issued standards on competency, ethics, quality, independence and auditing. The PCAOB
has an extensive review program over the auditors of public issuers, as well as an
examination program specifically tailored to the review of auditors of/for Broker-Dealers,
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which also may be auditors of FCMs

Are there standards and processes for regular assessments by the oversight body to asses
whether the auditor is and remains independent, both in fact and in appearance, of the
enterprises that it audits?

Yes. By requiring outside auditors of FCMs to be registered with the PCAOB, the PCAOB
routinely conducts reviews of auditors for compliance with their quality control and ethics
and independence standards. In addition, Commission Regulation 1.16(b)(2) has its own
independence requirements imposed on outside auditors. Commission Regulation
1.16(b)(4) also requires thatthe governing body of each FCM ensure that the outside auditor
is duly qualified, and among other things, is in fact independent.

Additionally, for examiners under the SRO examination program, Commission Regulation
1.52 requires that the SRO programhave standards addressing among other things, the
ethics of an examiner and the independence of an examiner. As mentioned above in
response to Question 2, Commission Regulation 1.52 also requiresthat SRO prograns to be
reviewedby an Oexamination expertd at | east e

(a) If the oversight process is performed in coordination with similar quality control
mechanisms that are in place within the audit profession, does the oversight body
maintain control over key issues such as the scope of reviews, access to ang
retention of audit work papers and other information needed in reviews, and follow
up of the outcome of reviews?

Yes. The PCAOB remains responsible for the development and implementation of auditing
standards, including the scope, and access to and retention of audit work-papers, imposed
on registrant auditors, as well as the continual review of those registrantsdcompliance with
those standards. A similar responsibility is shared by theAICPAand respective State
Accounting Licensing Boards, over auditors on non-public issuers, which may include some
auditors engaged to conduct audits of certain Commission registrants.

With respect to oversight of the SRO examinations program, Commission Regulation 1.52
establishesthe requirements of the SRO examination program generally, including the scope
of exams, and access to and retention of examination work papers. The specific standards of
the SRO examination program are determined and agreed upon by the JAC, & discussed in
response to Principle 9. Should an SRO choose not to join the JAC, theSRO wouldremain
responsible for designing and establishing an SRO examination program consistent with the
requirements of Commission Regulation 1.52. In both instances an dexaminations expertois
required to review the SRO examination program at least every three years according to
certain Commission-established criteria.

(b) Are reviews conducted on a recurring basis, and designed to determine the extent to
which audit firms have and adhere to adequate quality control policies and
procedures that address all significant aspects of auditing?

Yes. The PCAOB has an extensive review progranfor conducting reviews of auditors of
public issuers depending on the size of thefir m6s audit practice.
a separate review program for auditors of Broker-Dealers, focusing specifically on issues, and
quality control policies specific to that industry. In addition, under Commission Regulation
1.16(b)(4), the governing body of each FCM is responsible for evaluating the qualifications of
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the outside auditor, which includes, reviewing the inspection reports issued by the PCAOB.
These reviews are typically done in concert with SRO examinations of each-CM in
accordance with established SRO examination procedures in accordance with Commission
Regulation 1.52.

Additionally, as mentioned above, Commission Regulation 1.52 also requires that the SRO
examination program be reviewed every three years by an cexamination experté assessing
the design and adequacy of the SRO examination program.

7. Does the auditor oversight body have the authority to stipulate remedial measures for
problems detected, and to initiate and/or carry out disciplinary proceedings to impose
sanctions on auditors and audit firms, as appropriate?

Yes. The PCAOB has authority under the SarbanegDxley Act of 2002 to impose various
sanctions on auditors under its jurisdiction, including temporary or permanent bars of
registration, as well as certain civil monetary penalties. In addition, the SEC and the CFTC
have authority to bring civil action s against any accountant practicing before them for
violation of their respective rules and regulations. Similarly, the CFTC has jurisdiction over
any SRO, DSRGhe JACand NFA for violations of Commission Regulation 1.52.
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Principle 20 Auditors should be independent of the issuing entity that they audit

Key Questions

1.

Does the regulatory framework set standards for the independence of external auditors?

Yes. As discussed in Principle 19, Question 5, by requiring outside auditors of FCMs to be
registered with the PCAOB, the PCAOB routinely conducts reviews of auditors for compliance
with their quality control and ethics and independence standards. In addition, Commission
Regulation 1.16(b)(2) has its own independence requirements imposed on external auditors.
Commission Regulation 1.16(b)(4) also requires thathe governing body of each FCM ensure
that the external auditor is duly qualified, and among other things, is in fact independent.

Do the standards contain restrictions relating to audit firms and individuals within the audit
firm regarding financial, business or other relationships with an entity that the firm audits?

Yes. The PCAOB independence requirements include by reference all specific independence
requirements under SEC Regulation 210.201, which include very detailed and extensive
restrictions relating to audit firms and individuals within the audit firm regarding financ ial,
business or other relationships. I'n addit
Commission Regulation 1.16(b)(2) also contains examples of norindependence while
performing certain activities and/or maintaining certain financial or business relationships
with the entity.

Do the standards address the following:

(a) self-interest?

Yes. SeePCAOB Rule 3520; SEC Regulation 210@1; CFTC Regulation 1.16(b)(2).

(b) self-review?

Yes. SeePCAOB Rule 3520; SEC Regulation 210(1; CFTC Regulation 1.16(b)(2).

(c) advocacy?

Yes. SeePCAOB Rule 3520; SEC Regulation 210@1; CFTC Regulation 1.16(b)(2).

(d) familiarity?

Yes. SeePCAOB Rule 3520; SEC Regulation 21621; CFTC Regulation 1.16(b)(2

(e) intimidation?

Yes. Yes. SeePCAOB Rule 3520; SEC Regulation 2101; CFTC Regulation 1.16(b)(2).

Are there regulatory standards that govern the provision of non -audit services to an entity
that an audit firm audits?

Yes. Seegenerally PCAOB Rule 3520; SEC Regulation 210@1; CFTC Regulation 1.16(b)(2).

Under Commission Regulation 1.16(b)(2) an accountant will not be considered independent

if he or she, orhis or her firm or a member thereof , performs manual or automated
bookkeeping services or assumes responsibility for maintenance of the accounting records,
including accounting classification decisions, of such applicant or registrant or any of its
affiliates. For the purposes of CFTC Regulationl . 16 ( b) , t he term 0mg¢g
partners in the firm and all professional employees participating in the audit or located in

the office of the firm participating in a significant portion of the audit.
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5.

Are auditors required to establish and maintain internal systems, governance arrangenents
and processes for monitoring, identifying and addressing threats to independence, including
the rotation of auditors and/or senior member(s) of the audit engagement team, and

ensuring compliance with the standards?

Yes. PCAOB Auditing Standard No. 7 and PCAOB Quality Control standards impose various
requirements surrounding the establishment and maintenance of various quality controls
involving auditor independence and compliance with numerous auditing standards. In
addition the SRO examination program is required to address the supervision, review and
quality controlof ane x ami ner 0 s vaodriokhavp pracedures to,ensure that quality
control is maintained. Also, SROs are required to provide annual ethics training to all
supervisory program staff and maintain independent judgement in matters related to the
supervisory program. SeeCommission Regulations 1.52¢)(1)(i) and1.52(d)(2)(ii)(C)(1).

From the perspective of public issuers:Not Applicable to the CFTC

@ Is the external auditor required to be independent in both fact and appearance of
the entity being audited?

(b) Is there a governance body independent in both fact and appearance of the
management of the entity (e.g., audit committee, board of corporate statutory
auditors or other body independent of
process of selection and appointment of the external auditor?

() Are governance standards intended to promote and contribute to the monitoring
and safeguarding of the independence of the external auditor?

(d) Is prompt disclosure of information about the resignation, removal or replacement of
an external auditor required?

Is there an adequate mechanism in place for enforcing compliance with auditor

independence standards, for example, to stipulate remedial measures for problems detected
and to initiate and carry out disciplinary proceedings to impose sanction on auditors and

audit firms as appropriate, or to refuse to accept, or require revision of, audit reports, or for
lack of independence?

Yes. The PCAOB has authority under the Sarbanegxley Act of 2002 to impose various
sanctions on auditors undert h e P Cj&i€digtis, including temporary or permanent
bars of registration, as well as, certain civil monetary penalties. In addition, the SEC and the
CFTC have authority to bringa civil action against any accountant practicing before them for
violation of the ir respective rules and regulations. Similarly, the CFTC has jurisdiction over
any SRO, DSRQOhe JACand NFA for violations of Commission Regulation 1.52.

176 INTERNATIONAL MONETRY FUND




UNITED STATES
U.S. COMMODITY FUTUES TRADINGCOMMISSION

Principle 21 Audit standards should be of a high and internationally acceptable quality
Key Questions
1. Does the regulatory framework require that financial statements included in public offering

and listing particulars documents and publicly available annual reports be audited in
accordance with a comprehensive set of auditing standards?

Yes. The Commission does not have authority over public issuers; this authority resides
principally with the SEC. However,Commission Regulation 1.10 requires each FCM to file
certified annual financial reports containing basic financial statements. Commission
Regulation 1.16 requiresthatanaccount ant 6s audit be done
accepted auditing standards. In addition, the auditors of FCMs must follow auditing
standards issued by the PCAOB.

Are the prevailing auditing standards of a high and internationally acceptable quality?

Yes. Auditing standards of both the PCAOB and U.S. GenerallyAccepted Auditing Sandards
(GAAS)are of a high and internationally accepted quality.

€) Does the regulatory framework provide for an organization responsible for the
establishment and timely updating of auditing standards?

Yes The PCAOB is responsible for adoption of auditing standards and is subject to direct
SEC oversight. Us. GAAS are promulgated by the Auditing Standards Board, a division of
the AICPA They are regularly reviewed and updated.

(b) If yes, are the organization's processes open, transparent and subject to public
oversight, and, if the organization is independent, is the standard setting and
interpretation process undertaken in cooperation with, or subject to oversight by, the
regulator or another body that acts in the public interest?

Yes. The SEC has direct supervisory authority over the PCAOB. The Auditing &idards
Board includes membership from academia, representatives from the National Association of
State Boards of Accountancy and private industry.

Is there an adequate mechanism in place for enforcing compliance with auditing standards?

s S Asdiscussed above inPrinciple 19, Question.1,the Commi ssi onds fr
overseeing auditors is three-pronged with respect to the financial and operational
compliance of registered intermediaries. First, the Commission requires that all financial
statements and schedules of its registrants be at least annually certified (opinion expressed)
by a qualified outside accountant/auditor in accordance with requirements of Commission
Regulation 1.16. Among other things, these qualified outside accountants must, at a
minimum, be duly registered, in good standing and be independent. Second, the
Commission oversees a seHregulatory examination regime, wherein SROs/DSROs are
responsible for conducting financial and operational audits over their respective mem bers.
Commission Regulation 1.52 outlines this SRO examination framework, describing the
function, quality and competency of examiners and evaluation of these examinations.
Finally, CommissionStaff conducts reviews of SRO$iexamination programs, whereby
CommissionStaffs el ect s a sample of the SRO&8s work
Commission conducts limited-s cope revi ews of registrants
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This Principle is not applicable to the CFTC.

Principle 22 Credit rating agencies should be subject to adequate levels of oversight.
The regulatory system should ensure that credit rating agencies whose
ratings are used for regulatory purposes are subject to registration and
ongoing supervision.

Key Questions

Section 939A(a) of the Dodd -Frank Actdi r ect s each Federal agenc)
issued by such agency that requires the use of an assessment of the crediworthiness of a

security or money market instrument [and] any references to or requirements in such regulations
regarding credit ratings. 060 Second, Section
such regulations identified by the review conducted under subsection (a) to remove any reference
to or requirement of reliance on credit ratings an d to substitute in such regulations such standard
of credit-worthiness as each respective agency shall determine as appropriate for such

r e gul a tThe@onsnisgiod reviewed its regulations and identified instances in which credit
ratings were referred to or relied upon. The identified regulations could be categorized into two
groups: (1) those that rely on ratings to limit how Commission registrants may invest or deposit
customer funds; and (2) those that require disclosing a credit rating to describean i nvest
characteristics. The Commission subsequently removed any reference to or requirement of
reliance on credit ratings in its regulations.

Registration:

1.

@ Does the jurisdiction have a definit
agencyo6 or ot herwise define a scope
registration and supervision requirements on entities that engage in the business
of determining and issuing credit ratings that are used for regulatory purposes?

(b) Are CRAs loated in the jurisdiction and whose ratings are used for regulatory
purposes in the jurisdictions ubj ect to regi stration (

(c) Do the jurisdictionds registration r
ability to obtain all information it deems necessary from a CRA seeking
registration in order to determine whether the requirements for registration have
been fulfilled?

(d) I f a CRAOs ratings are used for regul
in the Regul at the Begulatoradods endt reguimedregistration or
oversight of the CRA in question, has the Regulator made a reasonable judgment
to ensure that the CRA is subject to registration and oversight as required by
Principle 227
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Ongoing Supervision:

2.

(a) Dothejuri sdi cti onf6s requirements provide
all information about a regulated CRA that the Regulator deems necessary to
perform adequate oversight of the regulated CRA?

(b) Are CRAs whose ratings are used for regulatorypurposes in the jurisdiction and
located in the jurisdiction supervised on an ongoing basis, subject to examination
by the Regul ator, and subject to enfo

Registering Authority:

3. Does the Regulator have the power to:

) Refuse to register a CRA if the registration requirements have not been met, and
to withdraw, suspend or condition a registration or authorization in the event of a
failure of a regulated CRA to meet relevant requirements?

(b) Impose adequate measures and sanctions to address a failure of a regulated CRA
to meet relevant requirements?

Oversight Requirements: Quality and Integrity

4, Does oversight of regulated CRAs incorporate requirements that address whether:

(a) Regulated CRAs adopt and implement written procedures and methodologies
designed to ensure that they issue initial credit ratings based on a fair and
thorough analysis of all information known to the CRA that is relevant to its
analysis according to the CdAad exqept lot
credit ratings that clearly indicate they do not entail ongoing surveillance, that the
regulated CRA updates credit ratings as new information becomes available
according to the regulated CRAOs pub
credit ratings?

(b) Regulated CRAs maintain internal records to support their credit ratings?

(c) Regulated CRAs have sufficient resources to carry out highquality credit
assessments?

Oversight Requirements: Conflicts of Interest

5. Does oversight of regulated CRAs incorporate requirements that address whether:

@ Regulated CRA credit rating decisions are independent and free from political or
economic pressures and from conflicts of interest arising due to the regulated
CRAOGs owner s hi p ssotfinangat activites, sebudties on derivatives

trading, or t he financi al i nterest s
securities and derivatives trading by the employees and their compensation
arrangements)?

(b) Regulated CRAs (1) identify,and (2) eliminate, or manage and disclose, as
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appropriate, any actual or potential conflicts of interest that may influence the
opinions and analyses regulated CRAs make or the judgment and analyses of the
individuals the regulated CRAs employ who have an influence on ratings
decisions?

(c) Regulated CRAs disclose actual and potential conflicts of interest arising from the
nature of compensation arrangements for producing credit ratings?

Oversight Requirements: Transparency and Timeliness

6. Does oversight of regulated CRAs incorporate requirements that address whether:

(a) Regulated CRAs distribute their credit ratings in a timely manner?

(b) Regulated CRAs disclose credit ratings on a nonselective basis?

N/A

() Regulated CRAs publish sufficient information about their procedures,
methodologies and assumptions so that outside parties can understand how a
rating was arrived at by the regulated CRA, and the attributes and limitations of
such a rating?

(d) Regulated CRAs publish sufficient information about the historical default rates of
their credit ratings so that interested parties can understand the historical
performance of their credit ratings?

Oversight Requirements: Confidential Information

7. Does oversight of regulated CRAs incorporate requirements that address whether CRAs
protect non -public information:

(a provided by issuers so that such information is only used for the purposes related
to their rating activities; and

(b) with respect to pending rating actions?
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Principle 23 Other entities that offer investors analytical or evaluative services should
be subject to oversight and regulation appropriate to the impact their
activities have on the market or the degree to which the regulatory system
relies on them.

Key Questions

1. Does the regulator periodically consider whether the different types of entities that
provide analytical or evaluative services warrant regulation and oversight because of the
impact of their activities on the market or because of the degree to which the regulatory
system relies on them?

Seeresponses to Principle 9, SeRegulatory Organizations.

The Commi ssionds regul ations r equiesafanbthea {
to comply with a Core Principle must at all times remain responsible for the performance
of any regulatory services received.

Section 1a(12) of the CEA defines the term CTA as any person who for compensation or
profit:

1 Engages in the business of advising others, either directly or through publications,
writings, or electronic media, as to the value of or the advisability of trading in
commodity interests; or

9 As part of a regular business, issues or promulgates analyses or reports concerning
the value or advisability of trading in commodity interests.

Pursuant to Section 4m of the CEA, CTAs are required to be registered with the CFTC. Thg
CEA provides exemptions for CTAs that do not engage in a significant amount of advising
with respect to commodity interests. Specifically, CTAs that advise 15 or fewemersons
during a 12 month period and that do not hold themselves out as a CTA to the public are
exempt from registration. Additionally, where a CTA is registered with the SECand its
business does not consist primarily of acting as a CTA, andt does not act as a CTA to a
commodity pool that is engaged primarily in trading commaodity interests, that CTA is not
required to be registered with the CFTC

2. Where the regulator identifies the need for regulation and oversight, is the regulation and
oversight put into place appropriate to the risks posed by these types of entities?

Yes. With respect to CTAs, where a CTA is required to be registered, the CTA is subject to
the CFTCds compliance regime as set fortdlt
Regulation 4.30 prohibits CTAs from holding customer funds as a protection against
potential fraud or misappropriation. CFTC Regulation 4.31 requires all registered CTAs to
provide a Disclosure Document to all prospective clients, which must contain the
information described in CFTC Regulation 4.34 and 4.35, including, but not limited to:

The past performance of the offered trading program;

The principal risk factors of investing in the program;

A complete discussion of each fee assessed by the CTA;

A complete description of the trading program; and

A full description of all actual and potential conflicts of interest.

= =4 4 4 4

INTERNATIONAL MONETRY FUND181



UNITED STATES
U.S. COMMODITY FUTURES TRADING COMMISSION

CFTC Regulation 4.27 also requires all CTAs that are registered or required to be registered
to file a Form CTA-PR on an annual basis.

3. With respect to sell-side securities analysts:

() Does regulation contain provisions directed at eliminating, avoiding, managing or
disclosing conflicts of interest that can arise from:

(i) Anal ystsd trading activities or fi
(i) The trading activities or financial interests of the entities that employ
them?

(iii) The business relationships of the entities that employ them?

(iv) The reporting lines for analysts and their compensation arrangements?

Yes. SeeAnswers to Principle 8, Questions 1, 2, and 3.

(b) Does regulation contain provision directed at firm compliance systems and senior
management responsibility:

® Requiring written internal procedures or controls to identify and eliminate,
manage or disclose actual and potential analyst conflicts of interest?

(i) Requiring procedures to eliminate or manage the undue influence of
issuers, institutional investors and other outside parties upon analysts?

(iii) Requiring complete, timely, clear, concise, specific and prominent
disclosures of actual and potential conflicts of interest?

Yes. SeeAnswers to Principle 8, Questions 1, 2, and 3.

(c) Does regulation contain provisions directed at integrity and ethical behaviour, such
as requiring analysts and/or the firms that employ analysts to act honestly and
fairly with clients?

Yes. SeeAnswers to Principle 8, Questions 1, 2, and 3
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PRINCIPLES RELATING TO COLLECTIVE INVESTMENT SCHEMES AND HEDGE FUNP% 28)

Principle 24 The regulatory system should set standards for the eligibility, governance,
organization and operational conduct of those who wish to market or
operate a collective investment scheme.

Key Questions

Eligibility Criteria

1. Does the regulatory system set standards for the eligibility of those who wish to:

(@) Market a CIS?

(b) Operate a CIS?

Yes, to all of the above. The CEA as amended by the Dodd-Frank Act, defines a CPO in
Section 1a(11) as any person engaged in a business that is of the nature of a commodity
pool, investment trust, syndicate, or similar form of enterprise, and who, in connection
therewith, solicits, accepts, or receives from others, funds, securities, or property, either
directly or through capital contributions, the sale of stock or other forms of securities, or
otherwise, for the purpose of trading in commaodity interests . Commodity interest is
defined in CFTCRegulation 1.3(yy) and includes, among other things, futures, options, and
swap transactions. Section la(10pf the CEAand CFTC Regulation 4.10(d) definea
commodity pool as any investment trust, syndicate, or similar form of enterprise operated
for the purpose of trading in commodity interests. Under Section 4m of the CEA, all
individuals and firms, with limited exceptions, that intend to do business as aCPOmust
register with the CFTC.

In 1984, the CFTC delegted to NFA the registration of CPOs. NFA reviews applications for
registration to determine, among other things, whether an application is subject to
statutory disqualification under Sections 8a(2) and (3) of the CEA. NFA performs an
extensive background check, which includes fingerprinting of natural person principals

and related Federal Bureau of Investigations clearances, to determine whether a statutory
disqualification exists. For foreign applicants, NFA may perform additional background
checks sud as checks with foreign regulatory and self-regulatory bodies and Interpol.

NFA also imposes proficiency testing requirements upon individual applicants.

The fitness requirements for all market intermediaries are incorporated into the basic
registration application form, Form 7-R. Form 7R requires disclosure of the applicant's
name, address, branch offices, and principals, as well as detailed information about the
disciplinary and criminal history of the firm. A Form 8-R, which requires similar
information to the Form 7 -R, is required for each natural person principal and AP
applicant. CFTCRegulation 1.3(aa) defines an AP of a CPO as a partner, employee,
consultant, agent, or other individual involved with the solicitation of funds, securities, or
property for participation in a commaodity pool, or the supervision of any person or
persons so engaged. Additionally, applicants for CPOregistration who have previously
operated a CIS under an exemption from registration pursuant to CFTC Regulation 4.13
must accompany their Form 7-R with financial statements consistent with the applicable
provisions of Part 4 of the CFTC6s regul @

Part 4 of the CFTCOs r egul aasiadetegate ofghe GFIC, of
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Disclosure Documents for review prior to their use by a CPO in its solicitation of
participants in the commodity pool . Additionally, the CPO must file with NFA the annual
financial statements for the pool to determine compliance with the provisions of Part 4 of
the Commi ssionds regul ations

2. Do the eligibility criteria for a CIS operator include the following:

(a) Honesty and integrity of the operator?

(b) Having appropriate and sufficient human and technical resources to ensure that is
capable of carrying out the necessary functions of CIS operator?

() Financial capacity of the CIS or the CIS operator that would allow the launching
and operation of the CIS in appropriate conditions?

(d) Ability to perform specific powers and duties?

(e) Having or employing an appropriate identification, monitoring and management
of risks, based on, among other things, the size, the complexity and the risk profile
of the CIS?

()] Having internal controls and compliance arrangements sufficient to ensure it can
carry out its business diligently, effectively, honestly and fairly?

Yes. The CEA specifies certairfactors that would disqualify an applicant from registering
with the CFTG including prior proceedings in which the applicant was found to have
violated the law or in which the applicant was formally enjoined from engaging in certain
activities. The G-TChas authorized NFA to receive and review registration applications and
grant or deny registrations, subject to appeal by the applicant to the CFTCand the courts.
NFA performs an extensive background check to determine whether a disqualification
exists. Three essential elements of the background check are

9 The Disciplinary Information questions on the application forms , which require the
applicant to disclose and supply detailed information concerning possible
disqualifications;

T Acheck against the Financi ald |l MKAésttalr y
Registration Depository database;and

9 The fingerprint cards provid ed by individuals.

Although Form 7-R is only required of entities applying for registration, Form 8-R, as
discussed above, is required of each natural person who is a principal of the applicant, as
well as for individuals seeking AP registration. Personsfiling a Form 8-R also must provide
fingerprints on a card provided by NFA. In addition, Form 8-R requires disdosure of
information on the employment, residential, educational, disciplinary and criminal history
of the individual principal or appli cant. The CFTC defines "principal'under CFTC
Regulation 3.1 as a sole proprietor, general partner, director, officer, manager or managing
member, or person who is in charge of a principal business unit, division or function
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subject to CFTCregulation, or any person occupying a similar position who exercises a
controlling influence over the regulated activities of the firm. In addition, any holder or
beneficial owner of 10 percent or more of the outstanding shares of stock in the firm, or
any person who has contributed 10 percent or more of the firm's capital, is a principal. It
is through this requirement that the CFTC and NFA can consider the knowledge, resources,
skills and ethical attitude of senior management, directors and substantial
owners/shareholders. However, it should be noted that the CFTC uses an objective
approach to assessing ethical attitude, based, in part, on past conduct that could indicate
a potential lack of appropriate ethical standards. No subjective inquiry is performed with
respect to the business model or management capabilities of the applicant for
registration. With regard to APs, however, each AP applicant must take and pass
proficiency tests before being able to market commaodity interest investments to potential
customers.

Moreover, all CFTC registrants, including CPOs, are subject to Section 40(1) of the CEA,
which prohibits, among other things, engaging in any transaction practice, or course of
business which operates as a fraud or deceit upon any client or participant, or prospective
client or participant.

There are no specificrequirements in the CEA or CFTC regulationgnandating specific
human and technical resources to register as a CPO. However, as explained below, the
CFTC and NFA monitor CPOs on an ongoing basis to deternme their compliance with a
myriad of obligations in the Part 4 regulations, e.g, audited financial statements and
Disclosure Documents, and entities intending to register as CPOs and operate commaodity
pools are implicitly required to have the human and te chnical resources necessary to meet
these compliance obligations. Additionally, the CFTC has recently implemented data
collection on Form CPO-PQR, which requiresind e pt h reporting of
counterparties, risk metrics, and other operational considerations. Together, these
requirements necessitate the use of often substantial technical and human resources.

CPOs are not required to comply with any minimum financial requirements.

APs are required to pass certain proficiency tests before soliciing customers for
participation in a pool operated by a CPO. Principals are not required to have the ability
to perform any specific powers or duties, aside from those implicit in meeting the
established compliance obligations of CFTC regulations and NFArules. Their educational
and professional backgrounds are required by CFTCRegulation 4.24(f) to be included in
Disclosure Documents distributed to pool participants.

Pursuant to CFTCRegulation 4.21, CPOs argequired to provide potential participants in
their commodity pools a Disclosure Document prepared in accordance with CFTC
Regulations 4.24 and 4.25. CFTCRegulation 4.24(g) requires CPOs to include in the
Disclosure Document asummary of the principal risk factors of the offered commodity
pool. The principal risk factor discussion must be tailored to the individual commodity
pool, including risks related to the volatility, leverage, and counterparty creditworthiness,
as applicable to the types of trading programs to be followed, trading structures to be
employed, and investment activities expected to be engaged in by the offered commodity
pool. CFTCRegulation 4.24(g) therefore requires CPOs to be able to identify and
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understand the principal risk factors of their investment schemes, in order to accurately
and fully disclose said risks to potential commodity pool participants. Additionally, C FTC
Regulation 4.26 provides that if a CPO knows or should know that the Disclosure
Document is materially inaccurate or incomplete in any respect, including the principal
risk factors, the CPO must correct that defect and distribute the correction to all existing
participants, as well as any previously solicited potential participants prior to the CPO
accepting or receiving their funds, with limited exceptions, within 21 calendar days of the
date upon which the CPO first knows or has reason to know of the defect. The
combination of these CFTCregulations requires CPOs to continuously monitor and assess
the risks of their commodity pools, and to not only make pool participants aware of these
risks prior to their initial investment, but to ensure that the participants are aware of any
material changes for as long as they are invested in the commodity pool.

Additionally, all CPOs that are registered or required to be registered are subject to
compliance with CFTC Regulation 4.27, which requires CPOs, depending upon their assets
under management, to provide information regarding the relationships and investments

of their operated pools. CPOs with assets under management in excess of $500 million
are required to provide the following information: pool borrowings, counterparty credit
exposure, pool strategy, derivatives exposure, and a full schedule of investments. Further
CPOs with greater than $1.5 billion in assets under management must provide the
following information to the CFTC: theroper at ed pool s& geogr ap
and risk testing based upon a number of specific scenarios.

The CEA and CFTC regutens form a regulatory system for CPOs that is primarily
disclosure-based. This requires CPOs to, among other things, evaluate the materiality of
events and transactions; to include material information in their periodic Account
Statements, Disclosure Da@uments, and Annual Reports containing financial statements
certified by an independent accountant; and to adequately disclose the risks of
commodity interest investments, the educ
principals and senior management staff, and any potential or actual conflicts of interest
involving the CPO or its staff to potential CIS participants. The G-TCbelieves its detailed
compliance obligations require CPOs to establish internal controls and procedures in
order to maintain and demonstrate compliance with the CEA and CFTC regulations.
Furthermore, as noted above, NFA assists the CFTC in theversight of CPOs. NR also
requires CPOs to be NFA Members, and therefore, to be subject to and comply with the
panoply of NFA Member rules, which sometimes require the establishment of policies and
procedures to address certain issues. One example is NFA Compliance Rule-28, which
requires all NFA Members to establish written business continuity and disaster recovery
plans 0 a related interpretive notice requires the plan to be distributed to key personnel
and to be tested periodically. NFA also has rules thatare applicable to all entities required
to be NFA Members. The combination of the two systems is designed to require CPOs to
operate their commaodity pools diligently, effectively, honestly, and fairly.

3. Does the regulatory system provide for effective mechanisms to assess compliance with
the criteria referred to in Questions 2(a) to 2(f)?

Yes. As discussed below, NFA conductsegular examinations of CPOs operating
commodity pools, pursuant to authority delegated to it by the C FTC NFA also reviews
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