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UNITED STATES OF AMERICA

P INTRODUCTION

Jurisdiction: United States of America

Authority: Securities and Exchange Commission

Date prepared: August 31, 2014

Contact name: Paul A. Leder

Title: Director, Office of International Affairs

Email address: lederp@sec.gov

1. This self-assessment questionnaire has been prepared in reference to the Methodology to

assess the implementation of the IOSCO Objectives and Principles of Securities Regulation approved

by I0SCO.

2. Section II provides important guidance that should be taken into account when preparing
the responses to the self-assessment questionnaire that is particularly important for the IMF to
initiate the assessment of the efficiency of supervision. Please pay particular attention to the fact
that the scope of the IOSCO assessment extends beyond the primary securities regulator, if other
authorities are responsible for regulating, supervising, and/or enforcing any elements covered by

the Principles.

3. As described in the following sections, the authorities are requested to provide (i) brief
information on preconditions (section III); (ii) a summary of grades (section IV); and (iii) detailed

answers to the self assessment questionnaire (section V).

4, Deadline for providing the fully completed self-assessment to the IMF is Month, DD, YYYY.
Questions on this document should be referred to Assessor Name (IMF-MCM — Phone: +1 (202)
623-XXX, email: XXX@imf.org) and Assessor Name (Phone: +1 (202) 623-XXXX, email:

XXXX@imf.org).

5. In your answers to the questions, please describe the content of your regulatory,
supervisory, and enforcement framework in detail and include precise references to the relevant

laws, regulations, and guidelines. Please also provide us with links to/PDF copies of them.


mailto:XXX@imf.org
mailto:XXXX@imf.org
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] ADDITIONAL GUIDANCE

Additional Guidance for the Preparation of the Self-Assessment on
the IOSCO Principles and Objectives of Securities Regulation

The self-assessment constitutes a critical input in the assessment process. It provides the authorities’
own evaluation of the extent to which the jurisdiction is compliant with the IOSCO Objectives and
Principles of Securities Regulation. A recurrent challenge for missions has been the fact that
authorities do not always include sufficient information to allow assessors to determine whether the
legal and regulatory framework described in the corresponding principle has been implemented in
practice. As a result, assessors usually need to request additional information from the authorities
under a very tight timetable. The table below lists the most frequent cases where additional
information has been requested in the past, so that the authorities can take it into consideration
when preparing the self-assessment. The provision of this information should help achieve more

effective and efficient meetings during the mission.

Number of the Useful information to include in the self-assessment, under the
Principle and Question | response to the corresponding Principle/Question
1, Question 2(a) ) Please ensure that your description identifies any possible

division of responsibilities in the regulation and supervision of
securities markets, activities, and participants on the basis of
the type of security, market participant (e.g., bank vs. securities
dealer/broker) between the various statutory and self-
regulatory authorities. Please note that the IOSCO assessment
covers also banks' securities activities, and if more than one
authority is responsible for the supervision of such activities,
the discussion of Principles 1-5 should cover all those
authorities. In such case, you are also expected to include
information on the responsibilities and activities of all those
authorities in all relevant Principles (particularly 10-12 and 29-
32).

1, Question 2(b) o Do other types of financial institutions offer securities like
products (such as CIS-like insurance products or deposit
instruments that mimic CISs/return based on market
performance, etc.)?

) If so, how are these other products regulated with respect to
disclosure, suitability for the client, etc.?
o Is the regulation that is applied equivalent to that which applies
to equivalent securities products?
1, Question 2(d) o Reference to any MoUs between the domestic authorities and
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the areas that they cover. If possible include copies.

Reference to any committees between the domestic authorities,
with indication of frequency of meetings, and types of issues
discussed in the past.

3, Question 2 . Information on the budget development of the relevant
regulatory authorities, including source(s) of funding (for the
last three years and any budgets or estimates available for the
upcoming years).

3, Question 3 . Information on number of staff dedicated to securities markets

regulation and supervision, if possible with a break down by
main functions (licensing, supervision of intermediaries, market
surveillance, enforcement), as well as by profession.
Information on average years of experience of staff at different
levels of the organization, staff turnover, and competitiveness
of the salaries vis-a-vis the private sector.

5, Question 2(a)

Details on the mechanisms in place to oversee that the staff
complies with the Code of Conduct or other relevant ethical
obligations.

7, Question 1

What information does the regulator have about securities
activities in the jurisdiction, including about activities that are
not subject to regulation?

e Is this information complete, up-to-date, and accurate?

e What kind of analysis/review is done on this information?

9, Question 3(c)

Details on the SRO's supervision of its members, including on-
and off-site examinations and enforcement activities over the
past 3-5 years (same kind of information as listed under Pr. 12,
Questions 1 and 9 below).

9, Question 4(a)

Detailed information on the regulator’s oversight program in all
entities that qualify as SROs as per Principle 9, including both
off-site reporting and on-site inspections. With regards to the
latter, include information on the cycle of inspections and their
scope/coverage.

12, Question 1 for issues
related to supervision
and question 9 for issues
related to enforcement

For supervision of market intermediaries and fund managers:

For both supervision and enforcement, include the quantitative
information listed below for the last three years (the authorities
are encouraged to provide a longer set of data, e.g., five years).
If supervision and enforcement are (also) carried out by the
exchanges or a SRO, please provide the corresponding
information also on their activities.

For periodic inspections: number of inspections carried out,
with a break down by type of firm, and by type of inspection
(due to regular program, and due to complaint/cause). It is
important that information be included on the criteria used to
select firms, and on the frequency and scope of inspections.
Thematic inspections (i.e., inspections focusing on a particular
theme across a larger group of supervised entities): number
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and themes and how many firms were covered in each
thematic inspection. It is important that information be
included on the way the themes are selected.

For administrative/civil enforcement:

Number of investigations opened on an annual basis and
number of investigations finalized on an annual basis, if
possible with a break down by type of misconduct.

Number of sanctions imposed on an annual basis, if possible
with a break down by type of sanctions, type of participant, and
type of misconduct.

For criminal enforcement:

Number of cases referred to the criminal authorities on an
annual basis, if possible with a break down by type of criminal
offense.

Number of sanctions imposed on an annual basis, if possible
with a break down by type of criminal offense.

14, Questions 5, 6 and 9
and Principle 15,
Questions 1to 7

Number of MoUs with foreign authorities and the areas that
they cover.

Information on number of requests for assistance received from
foreign regulators in the last three years (per type of request if
possible), and average time that it takes to process them.

If requests for information have been refused, how many
refusals there have been and what reasons were given for
refusal.

16, Questions 1 and 2

If there are initial offerings that are exempt from public
disclosure requirements, describe the types of exemptions
available, e.g., by type of transaction, securities, or investor.

If there are any offerings that are required to have initial
disclosure documents but thereafter are exempt from
continuous disclosure requirements — either immediately or
after a period of time, please describe them (e.g., only held by a
small number of investors or not listed on an exchange).

If there are special disclosure regimes for particular types of
securities (such as asset-backed securities, structured products,
ETFs), describe how these rules differ from the general
requirements.

What disclosure requirements apply to standardized exchange-
traded instruments (e.g., options, futures).

16, Questions 5, 6, and 9

Information on the system to review prospectuses, e.g.,
whether all prospectuses are reviewed or just a sample, and if
only a sample, what the criteria are to select the prospectuses
that will be reviewed. Similar type of information should be
provided for the review of periodic reports and material event
disclosures. If such review is carried out by the exchanges or a
SRO, please provide the corresponding information based on
what the exchanges or SRO do.
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Information on the number of prospectuses and listing
documents filed with the regulator (or exchange or a SRO) for
the last three years.

Number of sanctions imposed on issuers and others involved in
the issuing process during the last three years, if possible with a
break down by type of misconduct.

Information on the number of public offerings or listings by
foreign issuers within the jurisdiction for the last three years.

19, Questions 1, 4, 6, and
7 and Principle 20,
Question 7

Information on any oversight program in place for auditors,
with an indication of whether on-site inspections are carried
out on a periodic basis, or only for cause. If on a periodic basis,
include information on the criteria used to select the auditors
to be inspected, as well as inspection cycles.

Information on sanctions imposed on auditors, if possible for
the last three years.

21, Question 4

Information on the system to review financial statements, e.g.,
whether all financial statements are reviewed or just a selection
of them, and if the latter, include information on the criteria. If
such review is carried out by the exchanges or a SRO, please
provide the corresponding information based on what the
exchanges or SRO do.

22, Question 2

Number of inspections carried out in CRAs (if applicable), by
type of inspection (due to regular program, and due to
complaint/cause). It is important that information be included
on the criteria used to select firms, frequency, and scope of
inspections.

24, Question 1(a)

Describe the regulation of CIS only sold to sophisticated
investors (non-retail or wholesale funds) and how it differs from
the regulation of retail funds.

24, Question 1(b)

Cover in your response all entities involved in the operation of
a CIS, including the fund management company, asset
manager, fund administrator, custodian, etc.

24, Questions 8 and 9

For the periodic inspection plan of CIS operators, custodians,
and CIS: number of inspections carried out, with a break down
by type of firm and by type of inspection (due to regular
program, or due to complaint/cause). It is important that
information be included on the criteria used to select firms and
on the frequency and scope of inspections.

Thematic inspections: number and themes. It is important that
information be included on the way the themes are selected.
Number of sanctions imposed on fund managers during the
last three years, if possible with a break down by type of
misconduct.

26, Questions 6, 7, and 9

Information on the system, if any, to review the CIS offering
documents, e.g., whether all offering documents are reviewed
or just a sample, and if only a sample, what the criteria are used
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to select the documents that will be reviewed. Similar type of
information should be provided for the review of periodic
reports and other disclosure documents. If such review is
carried out by the exchanges or a SRO, please provide the
corresponding information based on what the exchanges or
SRO do.

Information on the number of offering documents filed with
the regulator in the last three years.

Number of sanctions imposed on CIS operators and others
involved in the preparation of CIS disclosure documents or
advertisements, if possible with a break down by type of
misconduct.

28, Question 1

Does the jurisdiction have a definition of hedge fund? If so,
please provide it.

28, Question 8

Number of inspections carried out in hedge fund managers/
advisers and/or hedge funds (if applicable), by type of
inspection (due to regular program, and due to
complaint/cause). It is important that information be included
on the criteria used to select firms and on the frequency and
scope of inspections.

31, Question 19

For the periodic inspection plan of intermediaries: number of
inspections carried out, with a break down by type of
intermediary, and by type of inspection (due to regular
program, and due to complaint/cause. It is important that
information be included on the criteria used to select firms and
on the frequency and scope of inspections.

Thematic inspections: number and themes. It is important that
information be included on the way the themes are selected.
Number of sanctions imposed on market intermediaries during
the last three years, if possible with a break down by type of
misconduct.

32, Question 3(d)

Is there a compensation fund for investors or a
settlement/default fund at a clearing house?

e What losses are covered?

e Whois covered?

32, Question 4

If applicable, concrete examples of how the regulator has dealt
with a failure of a market intermediary.

34, Question 1

Information on the oversight of exchanges and trading
platforms, including both off-site reporting and on-site
inspections. For the latter, please include information on the
frequency and scope of inspections.

36, Questions 2 and 3

Information on administrative/civil sanctions imposed during
the last three years on major misconduct, such as market
manipulation and insider trading.

Information on criminal sanctions imposed for major offenses,
such as insider trading and market manipulation.
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0 PRECONDITIONS FOR EFFECTIVE SECURITIES
REGULATION

6. The Annex to the IOSCO Methodology enumerates a set of preconditions necessary for
effective securities regulation (company law, commercial/contract law, taxation law, bankruptcy, and
insolvency laws, competition law, banking law, and a dispute resolution system). Please provide a
brief analysis on whether such preconditions are in place in your jurisdiction, or whether there are
particular challenges in regard to one or more of them that might constrain the regulation and/or

supervision of the securities market.

I SUMMARY GRADINGS

Fully Implemented (FI) 37

Broadly implemented (BI)

Partly implemented (PI)

Not Implemented (NI)

Not applicable (NA) 1
Total 38
Principle 1 - The responsibilities of the Regulator should be clear and objectively stated. FI
Principle 2 The Regulator should be operationally independent and accountable in the -
- exercise of its powers and functions.
Principle 3 The Regulator should have adequate powers, proper resources, and the -
- capacity to perform its functions and exercise its powers.
Principle 4 - The Regulator should adopt clear and consistent regulatory processes. FI
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Principle 5 The staff of the Regulator should observe the highest professional

FI
- standards including appropriate standards of confidentiality.

Principle 6 The Regulator should have or contribute to a process to monitor, mitigate,

. . . FI
- and manage systemic risk, appropriate to its mandate.

Principle 7 The Regulator should have or contribute to a process to review the

FI
- perimeter of regulation regularly.

Principle 8 The Regulator should seek to ensure that conflicts of interest and
misalignment of incentives are avoided, eliminated, disclosed, or otherwise FI
- managed.

Principle 9 Where the regulatory system makes use of Self-Regulatory Organizations
(SROs) that exercise some direct oversight responsibility for their respective
areas of competence, such SROs should be subject to the oversight of the FI
Regulator and should observe standards of fairness and confidentiality

- when exercising powers and delegated responsibilities.

Principle 10 The Regulator should have comprehensive inspection, investigation, and

. FI
- surveillance powers.

Principle 11 - The Regulator should have comprehensive enforcement powers. FI

Principle 12 The regulatory system should ensure an effective and credible use of
inspection, investigation, surveillance, and enforcement powers and FI
- implementation of an effective compliance program.

Principle 13 Regulator should have the authority to share both public and non-public

. . . . . FI
- information with domestic and foreign counterparts.

Principle 14 Regulators should establish information sharing mechanisms that set out
when and how they will share both public and non-public information with FI
- their domestic and foreign counterparts.

Principle 15 The regulatory system should allow for assistance to be provided to foreign
Regulators who need to make inquiries in the discharge of their functions FI
- and exercise of their powers.

Principle 16 There should be full, accurate and timely disclosure of financial results, risk,

. . C . . . .. FI
- and other information which is material to investors’ decisions.

10
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Principle 17 Holders of securities in a company should be treated in a fair and equitable -
manner.

Principle 18 Accounting standards used by issuers to prepare financial statements -
should be of a high and internationally acceptable quality.

Principle 19 Auditors should be subject to adequate levels of oversight. FI

Principle 20 Auditors should be independent of the issuing entity that they audit. FI

Principle 21 Audit standards should be of a high and internationally acceptable quality. FI

Principle 22 Credit rating agencies should be subject to adequate levels of oversight.

The regulatory system should ensure that credit rating agencies whose -
ratings are used for regulatory purposes are subject to registration and
ongoing supervision.

Principle 23 Other entities that offer investors analytical or evaluative services should be
subject to oversight and regulation appropriate to the impact their activities -
have on the market or the degree to which the regulatory system relies on
them.

Principle 24 The regulatory system should set standards for the eligibility, governance,
organization and operational conduct of those who wish to market or FI
operate a collective investment scheme.

Principlei2> The regulatory system should provide for rules governing the legal form FI
and structure of CIS and the segregation and protection of client assets.

Principle 26 Regulation should require disclosure, as set forth under the principles for
issuers, which is necessary to evaluate the suitability of a CIS for a particular FI
investor and the value of the investor's interest in the CIS.

Principle 27 Regulation should ensure that there is a proper and disclosed basis for FI
asset valuation and the pricing and the redemption of units/shares in a CIS.

Principle 28 Regulation should ensure that hedge funds and/or hedge funds [
managers/advisers are subject to appropriate oversight.

Principle 29 Regulation should provide for minimum entry standards for market -
intermediaries.

11
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Principle 30

There should be initial and ongoing capital and other prudential
requirements for market intermediaries that reflect the risks that the
intermediaries undertake.

FI

Principle 31

Market intermediaries should be required to establish an internal function
that delivers compliance with standards for internal organization and
operational conduct, with the aim of protecting the interests of clients and
their assets and ensuring proper management of risk, through which
management of the intermediary accepts primary responsibility for these
matters.

FI

Principle 32

There should be a procedure for dealing with the failure of a market
intermediary in order to minimize damage and loss to investors and to
contain systemic risk.

FI

Principle 33

The establishment of trading systems including securities exchanges should
be subject to regulatory authorization and oversight.

FI

Principle 34

There should be ongoing regulatory supervision of exchanges and trading
systems, which should aim to ensure that the integrity of trading is
maintained through fair and equitable rules that strike an appropriate
balance between the demands of different market participants.

FI

Principle 35

Regulation should promote transparency of trading.

FI

Principle 36

Regulation should be designed to detect and deter manipulation and other
unfair trading practices.

FI

Principle 37

Regulation should aim to ensure the proper management of large
exposures, default risk, and market disruption.

FI

Principle 38

Securities settlement systems and central counterparties should be subject
to regulatory and supervisory requirements that are designed to ensure that
they are fair, effective, and efficient and that they reduce systemic risk.

Not
assessed

Implemented (NI), Not applicable (N/A).

Aggregate Level: Implemented (FI), Broadly Implemented (BI), Partially Implemented (PI), Non-

12
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I DETAILED SELF-ASSESSMENT QUESTIONNAIRE

The following questions have been developed by IOSCO as a tool to assess the level of
implementation of the IOSCO Objectives and Principles of Securities Regulation. To answer them, the
authorities should have as a reference the preamble, scope and explanatory notes included in the
IOSCO Methodology, in connection with each Principle.

Key Questions

1. Are the regulator’s responsibilities, powers and authority:
(a) Clearly defined and transparently set out, preferably by law, and in the case of
powers and authority, enforceable?

The United States Securities and Exchange Commission (SEC or the Commission) is an
independent agency of the U.S. government established pursuant to the Securities Exchange Act
of 1934 (Exchange Act).?> The SEC's responsibilities, powers, and authority are set forth in the
following federal statutes: the Securities Act of 1933 (Securities Act),’ the Exchange Act, the Trust
Indenture Act of 1939 (Trust Indenture Act),* the Investment Company Act of 1940 (Investment
Company Act),” and the Investment Advisers Act of 1940 (Advisers Act).® The SEC's powers and
authority also extend to cases involving public companies arising under Chapters 9 and 11 of the
U.S. Bankruptcy Code.’

Since 1940, various other laws have been promulgated further defining the SEC's responsibilities,
powers, and authority, for example, most recently in the Sarbanes-Oxley Act of 2002 (Sarbanes-
Oxley Act),? the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act),’
and the Jumpstart Our Business Startups Act (JOBS Act).”

http://www.sec.gov/about/laws/sea34.pdf.

http://www.sec.gov/about/laws/sa33.pdf.

http://www.sec.gov/about/laws/tia39.pdf.

http://www.sec.gov/about/laws/ica40.pdf.

6 http://www.sec.gov/about/laws/iaa40.pdf.

7 11 US.C. 88 101-12, 301-08, 321-33, 341-51, 361-66, 501-11, 521-28, 541-62, 701-07, 721-27, 741-53, 761-67,
781-84, 901-04, 921-30, 1101-16, 1121-29, 1141-46, 1161-74, 1201-08, 1221-31, 1301-08, 1321-30, 1502-32.

8

http://www.sec.gov/about/laws/s0a2002.pdf.

o http://www.sec.gov/about/laws/wallstreetreform-cpa.pdf.

10 http://www.gpo.gov/fdsys/pkg/BILLS-112hr3606enr/pdf/BILLS-112hr3606enr.pdf.

13
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SEC Mission, Responsibilities, and Enforceability

The SEC's mission is to protect investors; maintain fair, orderly, and efficient markets; and
facilitate capital formation. The SEC works with Congress, other executive branch agencies, self-
regulatory organizations (SROs) (which comprise securities exchanges, clearing agencies, the
Financial Industry Regulatory Authority (FINRA), and the Municipal Securities Rulemaking Board
(MSRB)), accounting and auditing standards setters, state securities regulators, law enforcement
officials, and many other organizations in support of the agency’s mission. Among other things,
it is the Commission’s responsibility to:

e interpret and enforce the federal securities laws;
e issue new rules and amend existing rules;

e oversee the inspection of brokers, dealers, investment advisers, municipal advisors,
transfer agents, clearing agencies, credit rating agencies (CRAs) registered as Nationally
Recognized Statistical Rating Organizations (NRSROs), and SROs;

e oversee private regulatory organizations in the securities, accounting, and auditing fields;
and

e coordinate U.S. securities regulation with federal, state, and foreign authorities.

The laws administered by the SEC provide for the following: (i) public disclosure of pertinent
facts concerning public offerings of securities, securities listed on national exchanges, and certain
securities traded in the over-the-counter (OTC) markets; (ii) disclosure requirements in the
soliciting of proxies for meetings of security holders by certain companies; (iii) regulation of the
trading in securities on national securities exchanges and in OTC markets; (iv) investigation of
securities fraud, manipulation, and other federal securities law violations, and the imposition and
enforcement of legal sanctions for such violations; (v) registration and the regulation of certain
activities of brokers, dealers, investment advisers, CRAs, and municipal advisors; (vi) supervision
of the activities of mutual funds and other investment companies; (vii) administration of statutory
standards governing protective and other provisions of trust indentures under which debt
securities are sold to the public; (viii) protection of the interests of public investors involved in
bankruptcy cases involving the adjustment of debts of a municipality; and (ix) administrative
sanctions, injunctive remedies, civil money penalties, and criminal prosecution.™

The SEC currently oversees more than 25,000 market participants, including more than 11,000

n See 17 C.F.R. § 200.1. As discussed in more detail in Principle 11 Question 2(c), the SEC is responsible for non-

criminal enforcement of the federal securities laws. The SEC has the authority to refer criminal cases to federal and
state criminal law enforcement authorities.

14
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investment advisers, approximately 10,000 mutual funds and exchange-traded funds, 4,450
broker-dealers, approximately 1,200 municipal advisors, 450 transfer agents, 18 securities
exchanges, 10 CRAs registered as NRSROs, and 7 clearing agencies as well as the Public
Company Accounting Oversight Board (PCAOB), FINRA, MSRB, Securities Investor Protection
Corporation (SIPC), and Financial Accounting Standards Board (FASB). The SEC is also
responsible for reviewing the disclosures and financial statements of approximately 9,000
reporting companies. The responsibilities for this oversight are set out in the statutes described
above and in regulations promulgated by the Commission under those statutes.

SEC Structure and Governance

The SEC consists of five Commissioners appointed by the President and confirmed by the Senate
to serve for a term of five years. By law, no more than three of the Commissioners may belong
to the same political party. The SEC Chair is designated by the President.”

The SEC's functional responsibilities are organized into five Divisions and 23 Offices, each of
which is headquartered in Washington, D.C. The SEC also has 11 Regional Offices, which are
comprised primarily of staff from the SEC's Enforcement Division (Enforcement) and Office of
Compliance, Inspections and Examination (OCIE), the latter of which oversees the SEC's
examination programs. As of the end of fiscal year 2013, the SEC had approximately 4,100
employees.

The SEC has rules regarding its organization, program management and the disposition of
Commission business.”” The SEC also has established Rules of Practice that govern proceedings
before the Commission under the statutes it administers.”

(b) If the regulator can interpret its authority, are the criteria for interpretation clear
and transparent?

The SEC can interpret its authority and the criteria for such interpretation are clear and
transparent. Rulemaking is the most typical interpretive process by which federal agencies,
including the SEC, implement legislation passed by Congress and signed into law by the
President. Rulemaking may also be necessary to apply statutory provisions to specific and
evolving circumstances in the market. The federal securities laws set forth the Commission's
substantive authority to make rules.”

12 Section 1 of Reorganization Plan No. 10 of 1950 (3 C.F.R, 1949-1953 Comp., p. 1006), available at:
http://U.S.C.ode.house.gov/view.xhtml?reg=granuleid:U.S.C.-prelim-title5a-node83-leafl113&num=0&edition=prelim.

13 17 C.F.R. PART 200.

14 17 C.F.R. PART 201.
15

See, e.g., Exchange Act Section 23(a)(1), Securities Act Section 19(a), Investment Company Act Section 38(a),
Investment Advisors Act Section 211(a), and Trust Indenture Act Section 319(a).
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Interpretation Through Rulemaking

The Commission’s rulemaking is governed by the Administrative Procedure Act (APA)'® and by
other statutes that prescribe the manner in which the SEC may undertake to consider or adopt
rules of general applicability. The APA generally requires that the Commission, when adopting
rules, provide adequate public notice of a proposed rulemaking and seek comment from
interested parties.

To promulgate a rule under the APA, a majority of a quorum of the SEC Commissioners must first
approve a detailed rule proposal. A Commission vote on whether to propose the rule generally
occurs at a meeting open to members of the public, which is also webcast at www.sec.gov, but
may also occur through seriatim vote. Seriatim consideration refers to the circulation of matters
among SEC Commissioners for individual voting and generally involves rule proposals not
requiring deliberation among Commissioners. If the Commissioners approve the proposed rules,
the SEC publishes a release in the Federal Register, setting forth the text of the proposed new or
amended rule, a discussion of the issue or problem the rule is designed to address, and a
solicitation of public comment on the proposal. Typically the Commission provides 30 to 60 days
for review and comment. The SEC publishes rulemaking releases, comment letters filed with the
SEC as well as other data or information that is important to the Commission’s consideration of
the rulemaking on its website.

Once the analysis of comments is complete, the SEC staff (Staff) considers whether to make a
recommendation to the Commissioners, and the Commissioners determine at an open meeting
or through a seriatim vote whether to adopt the proposed rules, including any appropriate
modifications in response to public comments. Adopting releases are published in the Federal
Register and posted on the SEC's website. Many rules are effective immediately, but some may
have a specified future effective date. In either case, the date by which the public must comply
with the new or amended rule may be delayed or phased in to ensure a smooth transition.

The SEC generally undertakes rulemakings on its own initiative, in response to requests from the
public, or at the direction of Congress. Staff, sometimes at the request of the Chair or other
Commissioners, identifies issues to be addressed by rulemaking and formulates proposed rules.
Congress may also direct that an agency promulgate rules within certain guidelines.

Other Interpretations
Staff or the Commission may also occasionally provide guidance to regulated entities and

investors by issuing interpretive releases, interpretive letters (including exemptive or no action
letters), Staff legal or accounting bulletins, or less formal guidance such as “frequently asked

16 5 U.S.C. Subchapter IL.

16
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questions.” Staff or the Commission may publish its views and interpret the federal securities
laws and SEC regulations in circumstances where a full rulemaking is not required under the APA
or after a full rulemaking has taken place. These interpretations are posted on the SEC's website
and may also be published in the Federal Register. In some instances, the SEC may also include a
request for public comment, which can result in a revision or reconsideration of the guidance.

() Is the interpretative process transparent enough to preclude situations in which
an abuse of discretion can occur?

The SEC's interpretive process — whether through rulemaking or otherwise — is transparent
enough to preclude situations in which an abuse of discretion can occur. As noted above, the
processes for adopting legally binding rules must adhere to the APA. Moreover, as discussed in
response to Principle 2, Question 7(d) below, any person aggrieved by a final order of the SEC
may obtain judicial review in a U.S. Court of Appeals in which the person resides or in the District
of Columbia Circuit. Parties may request a rehearing of an adverse decision and rehearing en
banc (i.e., before all the judges of the circuit). An aggrieved party dissatisfied with the ruling of a
lower court may also seek judicial review or certiorari before the U.S. Supreme Court. The APA
generally requires that in order to overturn agency action, a court must conclude that the
regulation is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
the law.""’

The SEC is also subject to the Government in the Sunshine Act (Sunshine Act),*® which aims to
ensure transparent procedures in the discharge of SEC business, including rulemakings. The
Sunshine Act generally provides that meetings must be open to the public unless the subject
matter falls within one of several exemptions, and requires the SEC to provide advance notice of
meetings.

The SEC also makes its Rules of Practice available to the public. These rules govern the
proceedings before the SEC under the statutes that it administers. Among other things, they set
forth: rules regarding the initiation of proceedings and prehearing rules; rules regarding
hearings; appeal to the SEC and SEC review; and rules relating to temporary orders and
suspensions.

Finally, as discussed in response to Principle 4 Question 1 below, the SEC is subject to a range of
additional procedural rules and regulations, including several that govern the SEC's rulemaking
activities and interpretations. The SEC is also required to conduct its proceedings with due
process (see response to Principle 2, Question 7(b) below for a further discussion of these
procedural protections).

17 5 U.S.C. § 706.

18 5 U.S.C. § 552b.
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2. When more than one domestic authority is responsible for securities regulation:

(a) Where responsibility is divided among regulators, is legislation designed to avoid
regulatory differences or gaps?

In general, only the SEC has the authority to administer and enforce the federal securities laws
discussed above. Where responsibility is divided among the SEC and other regulators, legislation
is generally designed to avoid regulatory differences or gaps. Aspects of certain types of
products, transactions and functions of financial institutions may also be subject to the authority
of more than one regulator. For example:

SROs

Congress has vested in the Commission the power to supervise SROs as a matter of public
interest and has provided the Commission with several tools to oversee SROs.* For example,
exchanges, clearing agencies, and national securities associations must register with the
Commission, and SROs must file their rule changes with the Commission. In addition, the
Commission has the authority to inspect and examine SROs. For more information regarding
SROs and the SEC's oversight, see responses to Principle 9 questions below.

Banks and Bank Holding Companies

Under applicable federal banking statutes, the Board of Governors of the Federal Reserve
(Federal Reserve), Office of the Comptroller of the Currency (OCC), and Federal Deposit Insurance
Corporation (FDIC) have regulatory authority over bank holding companies and banks, which can
be affiliated with broker-dealers and asset management entities regulated by the SEC. The
federal banking statutes generally do not limit the SEC's authority over such affiliates under the
federal securities laws, and the SEC and banking regulators coordinate on the regulation of
financial institutions that comprise entities subject to different regulations. In addition, some
activities conducted by banks that would be regulated by the SEC if conducted by another type
of market participant are either excluded or exempt from SEC regulation in lieu of regulation by
the banking regulators.® Absent an exemption, bank holding companies that issue securities
must register the transactions under the Securities Act, become subject to the Exchange Act
reporting requirements for at least the fiscal year during which a Securities Act registration
statement became effective, and are subject to the liability provisions of the federal securities
laws, as discussed in response to Question 16. Banks and bank holding companies that register
securities under the Exchange Act are subject to the Exchange Act reporting requirements and
the Exchange Act liability provisions discussed in response to Question 16.

1 See S. Rep. No. 94-75, 94" Cong., 1% Sess. 7, II (1975).
20 See Regulation R at: http://www.sec.gov/rules/final/2007/34-56502fr.pdf.
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Enforcement Authority

The SEC is responsible for non-criminal enforcement of the federal securities laws. The SEC has
the authority to refer criminal cases to federal law enforcement authorities and state criminal law
enforcement authorities. See response to Principle 11, Question 2(c) below. The SEC also
regularly coordinates its efforts with domestic and foreign law enforcement partners, however,
including coordination on parallel criminal investigations conducted by Department of Justice
(DOJ) and the Federal Bureau of Investigation (FBI), among others. See response to Principle 12,
Question 1(c) below.

OTC Derivatives

The 2008 financial crisis highlighted significant issues in the OTC derivatives markets, which had
experienced dramatic growth in the years leading up to the crisis and are capable of affecting
significant sectors of the U.S. economy. The Dodd-Frank Act was enacted, among other reasons,
to promote the financial stability of the U.S. by improving accountability and transparency in the
financial system, including in connection with swaps and security-based swaps (SBS).

Title VII of the Dodd-Frank Act provides for a comprehensive new regulatory framework for
swaps and SBS. Under this framework, the Commodity Futures Trading Commission (CFTC)
regulates swaps, while the SEC regulates SBS, and the SEC and CFTC jointly regulate mixed
swaps. The new framework encompasses the registration and comprehensive regulation of
dealers and major participants as well as requirements related to clearing, trade execution,
regulatory reporting, and public dissemination.”*

Municipal Securities Dealers

The Securities Acts Amendments of 1975% required firms transacting business in municipal
securities to register with the SEC as broker-dealers, required banks dealing in municipal

2 The Commission has proposed a series of rules regarding these matters. See Cross-Border Proposing

Release, 78 Fed. Reg. at 30972 nn. 11-18. Most recently, the Commission proposed rules governing recordkeeping,
reporting, and notification requirements for dealers and major participants. See Exchange Act Release No. 71958 (Apr.
17, 2014), 79 Fed. Reg. at 2519 (May 2, 2014).

The Dodd-Frank Act further provides that the SEC and CFTC jointly should further define certain terms, including
“"security-based swap dealer” and "major security-based swap participant.” See Dodd-Frank Act section 712(d).
Pursuant to that requirement, the SEC and CFTC jointly adopted rules to further define those terms. See Further
Definition of “Swap Dealer,” "Security-Based Swap Dealer,” "Major Swap Participant,” “Major Security-Based Swap
Participant” and "Eligible Contract Participant,” Exchange Act Release, Exchange Act Release No. 66868 (Apr. 27, 2012),
77 Fed. Reg. 30596 (May 23, 2012); see also Cross-Border Proposing Release, 78 Fed. Reg. at 30972 n. 9 (discussing
joint rulemaking to further define various Title VII terms). In June 2014, the Commission adopted the critical, initial set
of cross-border rules and guidance focusing on the swap dealer and major swap participant definitions. See Release
No. 34-72474, Application of "Security-Based Swap Dealer” and “Major Security-Based Swap Participant” Definitions to
Cross-Border Security-Based Swap Activities (June 25, 2014).

2 Securities Acts Amendments of 1975, Pub. L. No. 94-29, 89 Stat. 131 (1975).
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securities to register as municipal securities dealers, and gave the SEC broad rulemaking and
enforcement authority over such broker-dealers and municipal securities dealers.”> Therefore, a
person who engages in the activities of a broker®* or dealer® in municipal securities, and does
not satisfy an exception from the registration provisions of the Exchange Act must register with
the SEC as a broker-dealer and must join an SRO such as FINRA.

A bank transacting business in municipal securities, however, is excluded from the general
Exchange Act definitions of broker and dealer.”® A bank can be a municipal securities dealer
because the term is defined to include “any person (including a separately identifiable
department or division of a bank) engaged in the business of buying and selling municipal
securities for his own account, through a broker or otherwise.”*” A bank that is a municipal
securities dealer is required to register with the SEC.?

All broker-dealers and municipal securities dealers that engage in municipal securities
transactions also must register with the MSRB* and may not act in contravention of its rules.*°
The MSRB rules, among other things, establish appropriate standards for broker-dealers and
municipal securities dealers and are designed to prevent fraudulent and manipulative acts and
practices and promote just and equitable principles of trade.*!

The current statutory framework clearly establishes the regulatory responsibilities of each
regulator and is designed to prevent regulatory difference or gaps. While the MSRB does not
have the authority to enforce its rules, the Exchange Act designates the institutions responsible
for overseeing compliance with the provisions in the Exchange Act relating to municipal
securities and the rules of the MSRB.*? The SEC has broad inspection and enforcement authority

z See, e.g., Exchange Act Sections 15(c)(1), 15(c)(2); 17(a); 17(b), 15B(c)(1), and 21(a)(1). Enforcement activities
regarding municipal securities dealers must be coordinated by the SEC, FINRA and the appropriate bank regulatory
agency. See Exchange Act Sections 15B(c)(6)(A), 15B(c)(6)(B), and 17(c).

# See Exchange Act Section 3(a)(4) (defining "broker” as “any person engaged in the business of effecting

transactions in securities for the account of others”).

% See Exchange Act Section 3(a)(5) (defining “dealer” as “any person engaged in the business of buying and

selling securities ... for such person’s own account through a broker or otherwise”).

2 Banks are excepted from the definitions of “broker” and “dealer” with respect to transactions in municipal

securities. See Exchange Act Sections 3(a)(4)(B) and 3(a)(5)(C).

z See Exchange Act Section 3(a)(30).

2 See Exchange Act Section 15B.

» The Securities Act Amendments of 1975 created the MSRB, an SRO subject to SEC oversight, and granted it

authority to promulgate rules governing the sale of municipal securities by broker-dealers and municipal securities
dealers. See Exchange Act Section 15B(b).

0 See MSRB Rule A-12.

31 Exchange Act Section 15B(b)(2)(C).

32 See Exchange Act Section 15B(c)(5).
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over broker-dealers and municipal securities dealers that engage in municipal securities
transactions with respect to MSRB rules, SEC rules, and the federal securities laws.** In addition,
broker-dealers and municipal securities dealers are subject to regulations adopted by the SEC,
including those regulations adopted to define and prevent fraud.*

FINRA has inspection and enforcement responsibility over its broker-dealer members and federal
bank regulators have this responsibility for municipal securities dealers that are banks under their
respective jurisdictions.*®> Currently, in addition to the SEC and FINRA, the FDIC, the Federal
Reserve, and the OCC all play a role in the enforcement of MSRB rules.®® The MSRB, in turn,
facilitates the enforcement efforts of these agencies through regulatory coordination and
enforcement support programs, which provide the agencies with market information and reports
of potential violations as they become known and consultation concerning its rules.

Federal Versus State Securities Regulation

The division of responsibility between federal and state regulation of certain securities activities
is set forth in the federal securities laws. For example, investment advisers with less than

$100 million in assets under management generally are not required to register with the SEC as
investment advisers but are subject to state regulation. As another example, an offering of
securities must be registered under both the Securities Act and applicable state securities laws,
unless an exemption from registration is available. This dual system of federal-state regulation,
which historically preserved the right of each state to regulate the offering of securities in that
state, was modified by the National Securities Markets Improvement Act of 1996 (NSMIA).*” That
Act amended Section 18 of the Securities Act to create a class of "covered securities" - the offer
and sale of which (through licensed broker-dealers) are no longer subject to state securities law
registration requirements.®® Although NSMIA preempts state securities registration
requirements, NSMIA preserves the right of the states to investigate and prosecute fraud.

3 See generally Exchange Act Sections 15B and 17(b).

3 See Exchange Act Release No. 33741, "Statement of the Commission Regarding Disclosure Obligations of

Municipal Securities Issuers and Others” (Mar. 9, 1994), 59 Fed. Reg. 12748 (Mar. 9, 1994); Exchange Act
Sections 15(c)(1) and (2).

35 Exchange Act Sections 15B(c) and 17(c).

36 See Exchange Act Section 15B(c)(7), which provides that the periodic examination of regulated entities shall

be conducted by (i) a registered securities association in the case of dealers that are members of the registered
securities association, (ii) the appropriate regulatory agency (bank regulators) in the case of dealers that are not
members of a registered securities association, and (iii) the SEC, or its designee, in the case of municipal advisors.

37 Pub. L. 104-290, 110 Stat. 3416 (1996).

3 “Covered securities” include: securities listed (or approved for listing) on the NYSE, AMEX, and the

NASDAQ/National Market, and securities of the same issuer which are equal in rank or senior to such listed securities;
mutual fund shares; securities sold to certain qualified purchasers; certain securities exempt under Section 3(a) of the
Securities Act (including government or municipal securities, bank securities, and commercial paper); and securities
exempt from registration under the Securities Act if sold in transactions complying with Rule 506 of Regulation D
under the Securities Act.
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Offerings of securities that are not “covered securities” continue to be subject to a dual system of
federal-state regulation, including registration and review. Securities offerings made solely
within a single state and where the issuer of such security is a person resident and doing
business within or, if a corporation, incorporated by and doing business within, such states are
not required to be registered pursuant to the provisions of the Securities Act but are subject to
state regulation.

Other Areas

In addition to those areas described above, the SEC shares responsibility with other regulators
with respect to certain other areas such as variable annuities and government-sponsored
enterprises. It also may share responsibility with the Federal Reserve with respect to certain
other entities designated by the FSOC as systemically important non-bank financial companies.
As discussed in more detail below, various mechanisms also exist to ensure proper coordination
in specific contexts.

(b) Is substantially the same type of conduct and product generally subject to
consistent regulatory requirements?

In general, substantially similar conduct and products are subject to consistent regulatory
requirements.* Exceptions and exemptions have been created in some cases, as discussed
below.

Gramm-Leach-Bliley Act and Bank “Broker” Activity

In 1999, The Gramm-Leach-Bliley Act (GLBA)* amended several federal statutes governing the
activities and supervision of banks, bank holding companies, and their affiliates. Among other
things, it lowered barriers between the banking and securities industries, which had been erected
by the Banking Act of 1933 (Glass-Steagall Act).** It also altered the way in which the supervisory
responsibilities over the banking, securities, and insurance industries are allocated among
financial regulators. Among other things, the GLBA repealed most of the separation of
investment and commercial banking imposed by the Glass-Steagall Act.

39

the CFTC adopted a common rule under Section 13 of the Bank Holding Company Act to restrict banking entities —
including banks and their affiliated broker-dealers and investment advisers — from engaging in proprietary trading,
sponsoring hedge funds and private equity funds, or investing in such funds. The common rule (also known as the

For example, the Commission, the federal banking agencies (i.e., the Federal Reserve, OCC, and the FDIC), and

Volcker Rule) includes exemptions for certain permitted activities, including market making-related activities and risk-

mitigating hedging. The requirements of the common rule generally apply consistently to similar conduct and
products.

0 Pub. L. 106-102, 113 Stat. 1338 (1999).
4 Pub. L. 73-66, 48 Stat. 162 (1933).
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The GLBA also revised the provisions of the Exchange Act that excluded banks from broker-
dealer regulation. Congress instead adopted “functional” regulation for bank securities activities,
with certain exceptions from SEC oversight for specified securities activities. Each of these
exceptions permits a bank to act as a broker or agent in securities transactions without being
subject to SEC oversight if it meets specific statutory conditions. In particular, the Exchange Act
provides conditional exceptions from the definition of “broker” for banks that engage in certain
securities activities in connection with third-party brokerage arrangements; trust and fiduciary
activities; permissible securities transactions; certain stock purchase plans; sweep accounts;
affiliate transactions; private securities offerings; safekeeping and custody activities; identified
banking products; municipal securities; and a de minimis number of other securities transactions.

Municipal Securities

See the discussion in response to Principle 1, Question 2(a) above regarding the regulation of
municipal securities dealers.

(0) Are responsible authorities required to cooperate and communicate in areas of
shared responsibility?

As discussed in response to Principle 2, Question 2 below, there are specific statutory provisions
that require various government agencies to cooperate and coordinate rulemaking efforts.
Highlighted below are recent illustrative cooperation efforts imposed by statute. The SEC Chair
is also required to serve on several other boards and groups, as described below.

Financial Stability Oversight Council

In 2010, the Dodd-Frank Act established the Financial Stability Oversight Council (FSOC), a formal
structure for facilitating coordination among the various financial regulators to monitor systemic
risk and to promote financial stability across the U.S. financial system.

The FSOC is composed of 15 members, of whom 10 are voting members and 5 are non-voting.
The voting members of the FSOC include the Secretary of the Department of the Treasury
(Treasury), who acts as the Chair of the Council, the heads of the primary federal financial
regulators — including the SEC, CFTC, the Federal Reserve, FDIC, OCC, Consumer Financial
Protection Bureau, Federal Housing Finance Agency (FHFA), and National Credit Union
Administration (NCUA) — and an independent insurance expert appointed by the President. The
non-voting members include three representatives from state-level regulatory bodies, the
Director of the Office of Financial Research (OFR), and the Director of the Federal Insurance
Office.

The SEC Chair is a voting member of the FSOC, and certain Staff routinely participates in FSOC
committee and working group meetings.
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Financial Stability Oversight Board

The Financial Stability Oversight Board (FinSOB) was established by Section 104 of the
Emergency Economic Stabilization Act of 2008* in order to oversee Treasury's implementation of
the Troubled Assets Relief Program. The FinSOB is comprised of the heads of five agencies - the
Chairman of the Federal Reserve, the Secretary of the Treasury, the Director of the FHFA, the SEC
Chair, and the Secretary of the Department of Housing and Urban Development (HUD). The
Chairperson is elected by the members of the FinSOB from among the members other than the
Secretary of the Treasury. Federal Reserve Chair Janet Yellen currently serves in this capacity.

Federal Housing Finance Oversight Board

The Federal Housing Finance Oversight Board (FHFOB) was established to oversee the FHFA. The
FHFA regulates government-sponsored enterprises, which are financial services corporations
created by Congress. The FHFOB is comprised of the heads of four agencies - the Secretary of
the Treasury, the Secretary 