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FROM: Edwin L. Barber, [11
Director, Office of African Nations

SUBJECT: Response letter to Christopher M. Long of Enron Corporation
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

January 15, 1999

MEMORANDUM FOR SECRETARY RUBIN

FROM: MICHAEL 8. BARR
DEPUTY ASSISTANT SECRETARY
COMMUNITY DEVELOPMENT POLICY

SUBJECT: Letter From Kenneth L. Lay, Enron Corporation

ACTION FORCING EVENT:

Reply to Kenneth L, Lay’s letter regarding endorsement of Houston's Empowerment Zone
application.

the attached letter.

Agree Disagree Let's Discuss

Attachment

Tab 1: Response letter to Kenneth L. Lay
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

October 27, 1959

ACTIOR

ACTION
MEMORANDUM FORSECRETARY SUMMERS /
FROM: Neal 5. Wolinkf

Acting General Counsel
SUBIECT: Response to Letter from Kenneth L. Lay, Chairman and Chief

Executive Officer of Enron Corp.
ACTION-FORCING EVENT
[(D)}(5)]
RECOMMENDATION
[(b)(5)]
BACKGROUND
[(b)(5)]

EXECUTIVE SECRETARAT

00100000000137



[(B)(=)]

ATTACHMENTS

i [

00100000000138



EXECUTIVE SECRETARIAT CORRESPONDENCE COVER SHEET
Thursday, January 17, 2002
ACTION REQUIRED

PROFILE #: 2002 -5E-(0 0543
DATE CREATED:O111 72002

ADDRESSEE: Paul H. O'Meid AUTHOR: Buckley, Allen
i Sacrelary Srmith Halms Mulliss & Moora
SUBJECT: Praposed Enron Pension Legislation

ABSTRACT: Encloses draft legislation to provide greater security for employeas' retirement banafits while protacting
fiduciarias from potential linkility axposune if certain prodectons are provided to employess, such as

Enron.
TASK ASSIGNMENT MEMORANDUM
ASSIGNED TO: David Aufhauser DATE DUE: O1/248/2002
General Counsel

REGUIRED ACTION:  Direct Reply

DISTRIBUTIOM: EXECUTNE SECRETARIAT
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SMITH HELMS MULLISS & MOORE, L.L.P.

Al lafneys Al Law

1355 Peschiree Street, RE

Suiire 75 1 -'T |
Adlnl‘l.'ﬂ-nn'rml BohE L .
(44} 9621000 Y |

divect: 40H-P62- 1042
e 404-262-1200
Allen. Buckley(ESmuthHelbms com
January 15, 2002

VIA UPS OVERNIGHT

Mr. Paul O Neil

Department of the Treasury
Treasury Sccretary

15300 Pennsylvania Avenue, NW
Washington, DC 20220

Re: Proposed Enron Pension Legislation
Dear Mr. O'Meil:

I am an attomey who specializes in retirement plan benefits. Enclosed 1s a il that our
firm has drafted in response to the ENRON situation and similar matters,

The bill relates to retirement plans, and it would amend the Employee Retirement Income
Security Act of 1974 (ERISA). We respectfully request that you consider the bill. A
sponsorship request was made yesterday to the following U.S. Senators: Max Cleland, Zell
Miller, John Edwards, Mike DeWine, Mike Enzi, and Judd Gregg. These materials have been
sent to Dick Wickersham of the Internal Revenue Service, (He informed the undersigned thal he
would forward the materials to officials at the U.S, Department of Labor.)

Also enclosed are: (1) a bullet summary of the bill's provisions; (2) a summary of the
reasons for the bill: and (3) an article authored by the undersigned discussing ERISA's fiduciary
duties applicable to eligible individual account plans (i.c., plans that invest or permit investment
in company stock) under ERISA. The article ties into the fiduciary aspects of the bill.

We believe that the enclosed bill provides needed protection for relirement plan
participants while at the same time fills some gaps in ERISA that nced to be filled to protect plan
fiduciaries and sponsors. Thus, the bill attempis 10 strike a balance between employees' needs
and employers” needs. Simply put, we believe that the enclosed bill is a better bill than those
proposed 1o date, because it analyzes the entire set of problems that exist with respect 1o
company stock in retirement plans and non-diversification in general,

Among other things, the hli:

-reduces employee risks relating to company stock by placing greater burdens on plan
fiduciaries unless cither: (a) a substantial diversified retirement plan is supplied by the

ATLANTS ERARLATTE EREENERRBED RALEVRE WILHIEATAN
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Mr. Paul O"Neil
January 15, 2002

Page 2
employer; or (b) substantial limits are placed on participants’ ability to invest in company
stock; and

-rewards employers who offer a substantial diversified retirement plan.

Your consideration of this matter is greatly appreciated.

Sincerely,
SMITH HELMS MULLISS & MOORE, L.L.P.

CLu¢~53um¢i~},

Allen Buckley

AB/sis
Enclosure
ec:  Ms. Elaine Chaos, Secretary of Labor (via UPS overnight mail w/ encls.)
Mr. Donald Evans, Secretary of Commerce (via UPS overnight mail w/ encls.)
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A BILL

To amend the Employee Retirement Income Secunty Act of [974 1w provide greater
security for employees’ retirement benefits while protecting plan fiduciaries from podential
liability exposure if certain protections are provided to employees.

Be it cnacted by the Senate and House of Represematives of the Untied States of Amernica
in Congress assembled,

SECTION 1. SHORT TITLE
This Act may be cited as the “Retirement Security Act of 2002.”

SECTION 2. LIMITATIONS ON FIDUCIARY LIABILITY EXPOSURE [N THE EVENT
EMPLOYEE RETIREMENT PROTECTION IS PROVIDED.

L. Section 404(a)2) of the Emplovee Retirement Income Sccunty Act of 1974
{(“ERISA™) is amended 1o read as follows:

{2) Subject to the following provisions of this paragraph, in the case of an eligible individual
account plan (as defined in § 407(d}3)), the diversification requirement of paragraph (1)(C) and
the pradence requirement (only to the extent that it requires diversification) of paragraph (1)(B)
is mot violated by acquisition or holding of qualifying employer real propenty or qualifying
employer securities (as defined in § 407(d}4) and (5)). However, the duties described in
subscction (a} 1) shall not apply 1o the acquisition or holding of qualifying employer seeuritics
by any eligible individual aceount plan {including any matching employer confributions accounl
therein invested in qualifying employer securities) if the summary plan description for the plan
thoroughly describes the risks of non-diversified investments (as defined in subparagraph (E))
and explains the impact of bankruptcy or insolvency of any issuer of common stock on the
issucr’s sharcholders (hoth i a manner understandable to participants), and either: {a) (he plan
sponsor of such plan or an affiliate thereol also maintains a substantial retirement plan, as
defined in subparagraph (A) of this paragraph, in which the participants of the eligible individual
account plan are eligible to participate; or (b) the plan sponsor does not maintain a substantial
retirement plan {as defined in subparagraph (A)), but the plan is described in subparagraph (B} of
this paragraph. In addition, if the eligible individual account plan is an employce stock
ownership plan (as defined in § 407(d)}{6)) or a stock bonus plan {as described in subparagraph
(D} of this parageaph), that is fully funded by contributions of the plan sponsor or ils afTiliates,
bul a substantial retirement plan (as defined in subpargraph (A)) 15 not maintained, then,
provided that the summary plan description for the plan thoroughly deseribes the impact of a
reduction in wvalue of gualifying employer secuntics and the implications to the plan of
bankrupicy or insolvency of the plan sponser or other issuer of qualilying employer securitics
under the plan (in a manner understandable to participants), the duties described in the first
gentence of this paragraph (2) shall apply 10 such a plan only in the event of bankrupley or
insolvency (as defined in Intemal Revenue Code § 108(d)(3)) of the company the stock of which
is held by the plan as qualifying employer securities.

Wikanes L1100 E
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{A)  For purposes of this paragraph (2}, the term “substantial retirement plan™ means a plan
that s funded solely by employer contributions and that is either: (i) a defined benefit pension
plan that does not invest in employer securities under which: (a) benefits accrue at a constant
rate, and an accrual is granted to any participant who performs a year of service (as defined in §
202(a{3INA)) during a plan year, (b) annual benefits at Social Secunty retirement age or prior
thereta in the form of a life annuity {or other annuity actuarially equivelant thereto) with respect
to a participant who has accrued benefits for thirty years equal or exceed one-third of the final
average compensation of the participant over the three, four and five year period (as specified in
the plan) immediately preceding retiremnent or termination (or lesser period for an individual who
does not work the minimum three, four or five year period specified in the plan), and (¢) cost of
living adjustments are applied to accrued benefits and pension distributions annually at a rate
which equals or exceeds the cost of living adjusiments applicable to Social Securily retirement
benefits for the year; or (ii) a defined contribution plan that does not invest in employer
securities, and that: (a) is not subjcct to participant direction of investments, and (b) allocates a
contribution equal to six percent {6%) of the participant compensation for each plan year to any
participant who performs a year of service (as defined in § 202(a}(3)(A}) during the plan year.
For purposes of this subparagraph, “compensation” means compensation as defined in Intemal
Revenue Code § 415(cH3).

{(B)  An cligible individual account plan is descnibed in this subparagraph if: (1) participan
contributions {whether elective deferrals under Internal Revenue Code § 402(g) or otherwise)
may be used to purchase qualifying employer securitics; (ii) a participant is not required, under
the plan’s terms, to invest any of his participant contributions account in qualifying employer
secunitics; and (iii) a participant may nol direct thal more than twenty percent (20%) of his
parlicipant contributions account be invested in qualifying employer securities (as defined in §
407(d)(5)). The foregoing provision shall not limil, in any manner, a plan's ability to invest any
portion or all of any employer matching contributions accounts in qualifying employer securilies.

(C) A plan that permits (but does not require) participant contribution accounts 1o be invested
in qualifying employer securitics may convert to a plan described in subparagraph (B) of this
subsection (a)(2) and, in doing so, may utilize the part of the participanis’ respective
coninbutions accounts in excess of the twenly percent (20%) limit of subparagraph (B) (as
determined on any day within one year of enactment of the Retirement Security Act of 2002) to
increase the investment in qualifying employer securities of any existing employer matching
contributions accounts of such participants without participant consent, provided that such action
occurs within two years of the date of enactment of the Retirement Security Act of 2002.

(M} A stock bonus plan is described in this subparagraph (D} if it is designed to invest
primanly or exclusively in qualifying employer securities, and it satisfies the conditions for tax
qualification under Internal Revenue Code § 401 (o) and the other requirements prescribed by the
Seccrctary of the Treasury applicable to stock bonus plans.

(E} For purposes of this subparagraph (E), a non-diversified investment is an investrnent in any
securily, bond, indenture or interest issued by a single organization (or by any organization and
affilinted organizations), and any direct or indirect interest in real estate, provided that an interest
in a real cstate investment trust (as defined in Internal Revenue Code § 856) shall not be a non-
diversified investment. For purposcs of the preceding sentence, an interest inan orguanization

Adlaens 27100
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other than a real estate investment trust (as defined in Internal Revenue Code § B56) that is not
traded on a public stock exchange or similar exchange shall be considered an interest in real
estate if more than fifty percent (50%) of the fair market value of the organization’s assets are
real estate inferests.

(F} The foregoing provisions of this paragraph (2) shall not redece the fiduciary duties of
subsection (a)(1) in the event of a sale, merger, reorganization or similar transaction with respect
1o the 1ssuer of qualifying employer secunties (as defined in § 407(d){(5)).

SECTION 3. SPECIFICATION THAT ALLOWING PARTICIPANTS TO DIRECT
INVESTMENTS INTO NON-DIVERSIFIED ACCOUNTS GENERALLY IS A FIDUCIARY

ACTION.

1. The following sentence is added to ERISA § 404{c)(1), 1o follow the last sentence
thereof:

Notwithstanding the preceding provisions, the provisions of § 404(a)( 1) shall apply to any action
concermning the ability of participanis to invest in non-diversified investments (as defined in
subsection (a)(2)E)), including the determination of the percentage that a parficipant can invest
his individual account in non-diversified investments, unless the summary plan description for
the plan thoroughly describes the risks of nen-diversified investments and the impact of
bankruptcy or insclvency on any issuer of common stock on the issuer's shareholders (in a
manner understandable to participants), and either (i) a substantial retirement plan (as defined in
subsection (a){2)A)) is maintained in which the participants of the plan participate, or (i) the
plan prohibits participants from investing more than twenty percent (20%) of their individual
accounts in any non-diversified investment (as defined in subsection (a2} E)).

SECTION 4. BURDEN OF PROOF IN THE EVENT OF BANKRUPTCY OR INSOLVENCY
QOF SPOMSOR OF CERTAIN ELIGIBLE INDIVIDUAL ACCOUNT PLANS

1. A new subsection (n) is added to § 502, 1o read as follows:

(n)  [fan eligible individual account plan (as deseribed in § 407(d)(3)(A))} is maintained, but a
substantial retirement plan (as defined in § 404(d}2)(C)) that benefits the participamts of the
ehgible individual account plan is not maintained, then, unless the plan is either deseribed in §
404(2){2MB) or is an employee stock ownership plan or a stock bonus plan deseribed in the last
sentence of § 404(a)(2). in any lawsuil alleging breach of the duties of § 404{a)(1) applicable 1o
eligible individual account plans, the burden of proving compliance with such rules with respect
to purchasing or holding of qualifying employer securities shall lie with the fiduciarics charged
with investment oversight of such qualifying employer securities in the event of bankrupicy or
insolvency (as defined in Internal Revenue Code § 108(d)(3}) of the issuer of qualifying
employer securities.

Milamu TR0 3
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ELIGIBLE INDIVIDUAL ACCOUNT
PLANS LEGISLATION PROPOSAL
BULLET SUMMARY

1. If the plan sponsor maintains a “substantial refirement plan” that docs not invest in company
stock, then ERISA"s fiduciary duties of diversification, prudence and lovalty do not apply to any other
plan or portion thereof to the extent that such plan invests, or permits investment in, company stock
{i.e. eligible individual account plans-hereafier, “EIAPS™). Accordingly, there would be no potential
ERISA cause of action with respect to the EIAP(s) of the plan sponsor due to purchase or holding of
company stock, even if the plan sponsor files bankruptcy, assuming: (a) all transactions in company
stock have been at anm’s length, (b) no commissions have been charged with respect to purchases or
sales; and (¢) plan terms have boen followed. A “substantial retirement plan™ is 2 defined ac: (a) a
non-contributory defined benefit plan which docs not backload accruals and that supplies a 33.3% of
final average pay pension plus COLAs for an employee who works 30+ vears; or (b) a defined
contribution plan with a 6% employer contribution which is not invested via participant direction,

2 If #1 docs not apply, and the plan is funded (partially or fully) by employee contributions,
then the plan must plase a 20% lmil on the amount of employes-funded accounts thal can be invested
in company stock in order for the relief from ERISA’s fiduciary duties descnbed in #1 above with
respect 1o company stock to apply. Employees could not be required to invest any portion of their
contributions accounts in company stock. Mo bmits would exist, however, on the amount of
investment in company stock with respect to matching contributions sccounts, Under o transition rele,
excess amounts in emplovee-Tunded sccounts with respect (o 8 plan that permits (but does not requine)
invesiment in company stock could be transferred bo existing maiching contribution sccounts over g 2=
year period wathoul participant consent.  If these limits are nod followed, the duties applicable to
ELAPs under current law would apply, except that the burden of proof would Lie with fidusianies in the
event af a lawsait if the sponsor went bankrupt or became insolvent.

3 If a substantial retirement plan (as deseribed in #1 above) i not supplied, and the plan is an
ESOP or stock bonus plan that &5 fully fanded by emplover contributions, then relicl from ERISA's
fiduciary duties as described in #1 above applies. However, such relief would not apply in the event
that the employer filed bankruptey or became insolvent. Instead, the dutics of prudence and Joyalty
applicable under current law would apply.

4 If the conditions of #] above ane nol met, and a plan allows direction of investments info non-
diversified investments such as individual company stocks, then ERISA’s fiduciary duties apply to the
design feature that allows mvestment indo non-diversified investments, including the percentage of
amy participant’s account that can be mvested in company stock, unless either: () a substantial
retirement plan is maintained; or (b) the plan limits investment in any one non-diversified invesiment
o 20% of participants’ sccounts. Whether the duty has been met will depend on the facis and
circumstances including, but not limited to, the limitations placed on participants” abilities o invest in
non-diversified investments and the disclodures provided to parlicipants about the nisks of lack of
diversification of investments.

The ability of partcipanis and plan trustess to participate in lawsuils brought outside ERISA would
mot be impacted ERISA's fiduciary dutics would continue to apply in all of the above cases in the
event of any corporate reorganization, stock sale or other major transaction invelving the emplover,
The relizfs supplied sbove would apply oaly if summary plan description explaing the risks of
investment in non-diversificd invesiments, including company stock,

51098
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Sumim Com and Di Invesiment Chan

Proposal

Enron corporation’s stock price experienced a precipitous fall in late 2001,
culminating with Enron’s bankruptey filing. Many employces chose to invest in ENRON
stock through Enron’s 401(k) plan. Matching employer contributions under the 401(k)
plan were made in Enron stock.  As a result, the retirement benefits of participants in the
ENRON 401(k) plan that were heavily invested in Enron stock have become almost
worthless

A similar situation recently occurred at Lucent Technologies, although Lucent has
not filed bankruptey. In both the Enron situation and the Lucent Technologies situation,
lawsuits have been filed alleging breach of fiduciary duties under the Employee
Retirement Income Security Act of 1974 (“ERISA™),

Many corporate retirement plans (other than Enron's and Lucent's) allow or
require employees to invest substantially in company stock, thus potentially causing part
or all of the retirement benefits of the employees of the companies that sponsor such
plans to be subject to tremendous risk. The Enron situation or the Lucent situation could
occur at any of these companies.

Aside from the employees’ risk problem, employers who sponsor retirement plans
must appoint fiduciaries to oversee the investments and administration of their plans
Such fiduciaries often are company officers andfor board members. ERISA places
substantial fiduciary duties on such individuals, including the duty to act prudently, and
creates personal hability in the event of failure to fulfill these dutics. Since a substantial
amount of money is often accumulated in retirement plans, to induce officers or board
members to serve as fiduciaries, the employer/plan sponsor typically will indemnify a
fiduciary who is subject to liability under ERISA if the fiduciary has acted in good faith.

The fiduciary duties of ERISA generally require an analysis by an investment
fiduciary of whether it is prudent to purchase or hold investments under a retirement plan,
including company stock. This duty exists even though plans designed to invest in
company stock (e, “eligible individual account plans™) are exempt from ERISA's
genoral fiduciary duty that plan investments be diversified (to reduce the risk of large
losses). Particularly given the interaction of the Federal securities laws with ERISA. it is
very difficult to determine whether this duty has been met, and difficult to act should a
determination be made that purchasing or holding company stock is an imprudent course
of action. The case law to date regarding ESOPs has keld that investment in company
stock 15 presumed to be a prudent course of action, and participants bear the burden of
proving that the fiduciaries acted imprudently. ESOP fiduciaries can be sued even
though, by statute, ESOPs are required to be designed to invest primarily in employer
securities. Stock bonus plans are, similar to ESOPs, designed to invest substantially in
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employer securities. The law in this area, however, is far from clear, and there is no law
defining fiduciary dutics relating to 401(k) plan investments in employer securities.!

Diversification of investments reduces risk.  Sophisticated investors are
knowledgeable of this axiom Generally speaking, however, employee participants in
retirement plans are not sophisticated investors. Given the chance, often based on “tips,”
etc., many of these individuals will invest disproportionately in one or a few stocks in an
effort to accumulate wealth quickly. Such a course of action can be dangerous.

In recent years, the 401(k} plan has become the most popular retirement plan
Previously, most plan sponsors hired fiduciaries to invest the assets of the retirement
plans that they sponsored, in recent years, however, employers have created investment
fund opticns in which employees can individually direct the investment of their accounts
Under ERISA § 404(c), ERISA’s fiduciary duties are presumed to be met with respect to
such a plan if certain conditions are met. Even with this presumption, plan fduciaries
must act prudently when deciding upon investment options to be made available. In
order to satisfy the requirements of ERISA § 404{c), the investment options offered must
be diversified in nature. In very recent years, 2 new trend has arisen with respect to
participant-directed accounts, which often allow participants to invest their accounts in
any manner desired, including investment in stocks of individual companies. Typically,
the amount or percentage of a participant’s account that can be invested in & single
investment option is pof subject to limitation. Many professionals are concerned that
participants, who lack investment expertise, will subject their retirement benefits to
excessive risk by failing to properly diversify their accounts,

Disclosure of the risks of failure to diversify can only help prevent problems.
Howewver, given that many individuals are prone to taking risky actions, it is doubtful that
increased disclosure rules alone will cure the problems relating to investments by
participants in company stock and other non-diversified investments.

Employers may offer only one retirement plan, offer more than one retirement
plan or offer a retirement plan with different components to it — e.g., 2 401(k) component
and a profit sharing component. Ordinarily, plan design actions, including the decision
regarding the type of plan to be offered and the amount of benefits to be supplied, are
plan “settlor” functions which are not subject to ERISA's fiduciary duties. In addition to
plan investment oversight, plan administration matters are subject to ERISA's fiduciary
dutics. Plan sponsors and the courts often find it difficult to distinguish a plan design
action from a plan administration or investment action,

Proposal. Under the Proposal, if an employer sponsors and fully funds a pensicn
plan that does pot invest in company stock, and supplies a significant retirement income
of thirty-three and one-third percent (33145%) of final average compensation over the 3-5
year pericd preceding retirement (plus cost of living adjustments after retirement) for an
employee who has worked 30 or more years, then any other retirement or deferred

! Conceming ESOPs, see Moench v Robertson, 62 F.3d 553 (3rd Cir. 1995) and Kuper v, lovenka, 66 F.3d
1447 (6™ Cir, 1995),
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compensation plan of the employer that invests in company stock should be subject to a
relatively low standard of expected rate of return requirements, because the employer has
fully funded and provided for substantial retirement benefits. The term “non-diversified
investments™ generally refers to a plan investments such as real estate or a single
company’s stock that are not an internally diversified investment medium, such as a
mutual fund, If a company uses such a plan (called a “substantial retirement plan”), any
benefits provided under any other retirement plan its sponsors, such as an eligible
individual account plan, would simply serve to supplement the sufficient retirement plan
income. Under the Proposal, if a substantial retirement plan is maintained, then FRISA's
fiduciary duties do not apply to the purchase or holding of company stock by any eligible
individual account plan of the employer (provided that plan terms are followed, no
commissions are charged with respect to sales or purchases of company stock and sales
transactions relating to company stock are at arm's length). For these purposes, a defined
contribution plan will qualify as a substantial retirement plan if it does not provide for
participant direction of investments and such plan provides an annual allocation as a
percentage of Internal Revenue Code section 415 compensation which equals or exceeds
six percent (6%) of such compensation. Furthermore, if a “substantial retirement plan” is
maintained, provided adequate disclosures about the risks of failure to diversify are
supplied, any defined contribution plan that allows employees to direct their investments
into non-diversified investments would be exempt from ERISA's fiduciary duties with
respect to the structure of such component and investments offered, provided adequate
disclosures are made to employees regarding the risks of non-diversification

In the cases where the employer does not sponsor a substantial retirement plan,
the employee's retirement income is less secured, and additional security is necessary.
Under the Proposal, in such a case, if the plan is a 401(k) plan or other plan partially
funded by employee contributions, the plan shall be deemed to satisfy ERISA's fiduciary
duties with respect to purchasing and holding of company stock only if no more than
twenty percent (20%) of any participant's elective deferrals (or employee contributions)
account can be invested in company stock. Employees could not be required to invest in
company stock. Excess funds in an employee's elective deferrals account (or employee
contributions account) currently invested in company stock in excess of the above
limitation would need to be transferred to other investments within the two-year period
beginning on the date of enactment and such transfers must commence within one year of
the date of enactment. Maintenance of the 20% limit would be necessary whenever
investment changes are permitted. If a plan that required or permitted investment of
employee contributions in company stock did not follow these parameters, then ERISA's
duty of predence would apply to purchases and holding of company stock: however, in
the event of bankruptcy or insolvency of the plan sponscr, in any lawsuit, the fiduciaries
would bear the burden of proving that they acted prudently with respect to purchasing
and/or holding of company stock in any lawsuit. In addition, if the plan allows (but does
not require) investment in company stock, then the plan can provide that shares of
company stock required to be divested from an employee's elective deferrals (or other
contributions) account because they are in excess of the above 20% limitation could, in
licu of being divested, be exchanged for investments in the matching contributions
account not invested in eompany stock, without participant consent,

Chalotte 453585 2 3
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In the situation described in the preceding paragraph, any portion of such plan
consisting of employer-provided matching contributions could be invested in company
stock. This could be done cither voluntarily by the employee or inveluntarily pursuant to
plan terms, The employer could establish any parameters with respect to investment of
matching contributions, including complete investment of the matching contributions
account in company stock without participant consent.

Also under the Proposal, if an employer does not maintain a “substantial
retirement plan” bul maintaing an ESOP or stock bonus plan, and all contributions to such
plan are made by the employer, then ERISA’s fiduciary duties are considered met with
respect to purchasing or holding of company stock if plan terms are followed, no
commissions are charged with respect to purchases or sales and all transactions are at
arm's length. However, in the event of bankruptey or insolvency, as under current Law,

participants could challenge a fiduciary”s actions under ERISA’'s duty of prudence, based
on the facts and circumstances.

Participants and the trustee of any retirement plan could, as under current law,
participate in any other lawsuits with respect to company stock held. In all of the above
cases, ERISA’s fiduciary duties would apply in the event of a sales or reorganization
transaction of the plan sponsor. In any case not described above with respect to any
retirement plan not covered above, the ordinary, current law ERISA fiduciary duties
would apply, except that fiduciaries would have the burden of proving that they acted
prudently with respect to purchasing and/or holding of company stock in any lawsuit if
the employer files bankruptcy or becomes insolvent.

While ERISA’s fiduciary duties do not ordinarily apply to plan design matters,
they often apply to actions relating to plan investments. Because most participants are
unsophisticated with respect to investments, plan design features which allow participants
to invest in non-diversified investments such as an indivival company’s stock may be
subject to ERISA's fiduciary duties. (It is not cerfain whether such a design feature
would be subject to ERISA's fiduciary duties under current law.) Under the Proposal,
such a design feature is an action that is subject to ERISA's fiduciary duties unless if
adequate disclosures regarding non-diversified investments are provided to participants
and either: (a) a substantial retirement plan is maintained for the pam-mpmls, or (b) the
maximum percentage that a participant’s account can be invested in non-diversified
investments does not exceed twenty percent (Z20%). The delermination of whether the
fiduciaries have acted prudently will be based on all of the facts and circumstances,
including, but not limited to, the limits provided by the plan on participants’ ability to
invest in non-diversified investments and disclosures provided to participants regarding
the risks of lack of diversification of invesimens.

Fiduciaries are always concerned with potential liability under ERISA for breach
of fiduciary duties. As a resull, many employers may find it beneficial 1o redesign their
plans as necessary to fall within the exemptions from the fiduciary duty rules supplied by
the Proposal

Charlegic 4635852 4
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In any case, in order for the fiduciary relief provisions described above to apply, if
the plan invests in company stock or allows participants to direct their investments into
any non-diversified investments (including, but not limited to, company stock), the plan's
summary plan description would need to explain the risks inherent in investment in a
single stock and in non-diversified investments in general. The explanation would
mclude a summary of what happens when a company becomes insolvent andior files

bankruptcy.

Charloiic 461585 2 g
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Eligible
Individual
Account Plans
and ERISA’s
Fiduciary Duties

By ALLEN BUCKLEY

—

What are an ERISA fiduciary’s duties when dealing
with on eligible individual eccount plan? This arficle
explores ihal question, fo which thers is no dear

WY,

—
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i Aduamia, Ceorgis, specislizing in employee benelil lne The
muihor wishes o eaprest hiv pracioude oo Brad Tarmer, Esq,, o
Tromtmam Samders LLP for his helpwith the seoaritics Liw apeces
ol Blvis @i le
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ARTICLE

[magine youve just been hired as the invesimen fidu-
ciary of an employes stock owncrship plan {(ESOP) of
a large company (XYZ Corp.} that has been in exis
tence in a stable indusiry for a long time. In Year | of
Your engagemtent, the company is not daing well b
is nowhicre near bankruptoy. In accordance with plan
Lerms, snl!m::ndal‘lr all of the ESOMs assers are in
vested in company stock. Legal counsel has adviged
that you need not diversify the assets as would ordi
narily be necessary for a typical retirement plan, ba:e
you must act prudently. Counsel has also informed
you that you could be personally lable for any losses
Incurred by plan participants as a result of a breach of
your fduciary duty.

The average of the month’s high (ask} price and
the month's low (bid) price (hereafter, the average
price) for the company stock held by the ESOP for
December of Year 1 is $18.125, Thereafter, ¥Y7's
situation worsens. The average price for the month of
JulyolYear 2is $10.875. The average price for Decem-
ber of Year 2 is $8.993.

Things then get worse. The first sentence of an
article of a December of Year 3 edition of Newssask
magazine reads: “For months XYZ Carp. has been
inching elaser to bankrupucy, dragged down by asales
curve that seemed Lo slip anather notch with £Very
fresh headline on the Company’s crisis.” The same ar-
ticle states that XYZ Corp.'s daily losses are Purkring
berween $6 million and $8 million. The average price
for the month of December of Year 3 is $6.85.

As the fiduciary overseeing this eampany's ESOP,
should you now, at the end of Vear 3, sell the company
stock of the ESOP (or begin selling} and then diver-
sily the proceeds so as i artempt to produce 2 re-
spectble return for the partcipants? If you sell now,
will you be questioned for not having sold in Year 17
Or in Year 32 Could you have already falled 1o act pru-
denty by not selling before things gat this bad?

You don't s={l. haping the company will come
back. In Year 4, the company's stock price eantinues
o fall, bue the company continues o avaid bank-
ruptcy. For December of Year 4, the average price is
$5.50. Time to sell?

In Year 5, things even get worse. The stock con
tinues to fall. The average price for December of Year
5 i3 $3.07. You Fear thar if you don’t sell and the com
pany gees bankrupe, you'll surely be swed for not hay
ing sald and produced something worthwhile for the
participanes. You ask yoursell, why didn't I sell in Year

17 Or at least in Year 2 You could have utilized the
mles proceeds of the company stock o prurchase Bluc
chip mutual funds. You ask yourself, why haven 1 al
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ready been sued? Time to sell so as 1o get something for
the participants? (Surely if you sell now you'll be ques-
toned for mot having sold earlier for a higher
price—the Mavswesk article looms in your mind.}

In ¥ear 6, you begin attending seminars on
wealth preservation with titdes such as *0Ofhare
Trusws: Come Join the Pary!™ Somehow, things seag-
nate, Then, things begin 1o turn around. By Decem-
ber of Year 6, the average price has rebounded 1o
$14.83, Thank goodness you didn't sell at §3.07)

Year 7 is even better, For December of Year ¥, the
average price i3 $2T.75. For December of Year 8,
the average price is §29.57. For December of Year 9,
the average price is $44.575. The success continwes
thereafter. Whan if you had sold at $3.077 What about
an $13.185 or $6.657

Although the ESOP is imaginary, the story is oth-
erwise true, The company is Chrysler Corp., and Year
| was 1977, (The name Chirysler was included in the
Newswerk quotation, not XYZ Corp. [Tom Nicholson
et al., "Will the Bailout Leak ™ Mrsmoesk, Dec. 31,
1aval)

I.'I'l.'."hrFL:r maintained an ESCOP araother Elig"lhlr
individual account plan {e.g., a stock bonus plan}
that invested exclusively or primarily in company
stock, under current law its liducianies would likely
have agonized over what direcdon they should pur-
sue a8 the company contnued o decline, Each day
could have been the allume low (the worst day on
which 1o sell) preceding a tumaround, or could have
been the day before the day bankmupicy proceedings
began. [uis the law relating (o this company stock sce-
mario that this amicle primarily examines. Related s
sued are also discusied.

(The pendulum may have recently begun 1o
swing back the ather way for Chrysler—now Daimler
Chrysler, An article in the January 31, 2001, editon of
The Atlerta fourmal-Constitution is diled *“Chiryaler plan
b cst 26, 0HM) fobs revives memvoricd of late 1970.%)

ERISA's GENERAL RULE

Under Secdon 404(a) (1) (B} of the Employes Retdre-
menl Ineome Security Act of 1974 (ERISA), a fiduwet-
ary in charge of nvestment of a retirement plan’s
aszets penerally must make sure that the plan’s assets
are diversificd »0 a3 to minimize the sk of large
losses. A fiduciary of a2 retrement plan is defined in
ERISA Section 3{21) to incude any perwon wha exer-
cises any discretionary authority or contral fespect-
ing management or disposition of the plan or s
aszets, I, however, a plan is an eligible individual ae-
count plan (ETAP} under ERISA Section 407{d}, and

JoAmEMAL OF PRSHN DENTITTS

the plan so provides, the assews may be invested pri-
marily or exclusbeely in common stock of the plan
sponsor, provided such investment (and continued
investment) does not run afoul of ERISA’ duty to act
prudenily. As explained below and exemplified
above, the prudence sue can present a conundrm
for plan fducianies,

Under ERISA Section 407T(d) (3), EIAPS can take
the form of ES0Ps, stock banus plans, or profit shar-
ing plans. Under [nternal Revenue Code {Code) Sec-
tion 4975{e} (7}, 2 money purchase pension plan can
be part of an ESOFP. Technically, an ESOP can consist
of a stock bonus plan and a money purchase pension
plan, Quite often, an ELAP will be invested exchusively
ar almest exclusively in company stock. Under Code
Secton 4975(e) (7}, an ESOP must, by its terms, be
I‘I':#'E:g‘ﬂ'.‘d o e imeested prirna.r]ljr incertain -:mFlgT:r
securitics. Failure wo be so invested over a significant
period of time could cause a plan to fail to qualify as
an ESOF potentally resulting in significant deuri-
menial By consequences.

ERISA™ FIDUCIARY DUTIES AND EIA Ps

Under ERISA Section 404(a) {1)}(B}, a fiduciary of a
pension plan must act with the care, skill, prudence,
and diligence under the circumstances then prevail-
ing thai a prudent person acting in a like capaciy and
familiar with such matters would wie in the conduct of
an enterprise of like character and with like aims. Un-
der ERISA Section 404(a){1){C). a plan fduciary
generally must diversify the investments of a pension
plan g0 a5 to minimize the risk of large lostes, unless
under the dircumstances it is clearly prudent not to
do so. ERISA Section 404(a)(2), however, provides
that in the case of an EIAP, the diversification requine-
ments of ERISA Secdon 404(a3(11{C) and the piu-
dence requirement (Lo the extent tat it requires
diversification) of ERISA Secton 404(a)(1)(B) are
nod violated by the acquisition or holding of qualify-
ing emplover securities.

Under ERISA Section 404{a){1){D}, a fduciary
miusl act in accardance with the documents and in-
struments governing the plan insofir as such docu-
ments and instruments are consistent with the
provisions of Titkes T and IV of ERISA. If a plan provi-
siom vielates the generally applicable fiduciany rales,
it cannot be followed. For example, 3 plan that pro-
vides that all of its assets or a specific subset or portion
thereof is to be invested in company stock would be
lawful provided that such investment did not violate
the etherwise applicable Aducinry duties of ERISA
Under ERISA Sccton 408(), for purchases or sales
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to qualify for exemption from the prohibited transac-
ton rules, the sales price must be for adequate con-
sideration and no sales commissions can be charged.

A duty of loyalty to plan participants also exists
under ERISA. Under this dury, the fiduciaries must
act for the participants” best interesis, even ifdoing so
is contrary o the plan sponsors or the fiducianys hest
imteresis,

When combined, the miles described in the pre-
ceding paragraphs lead to the conclusion that an
EIAF that is desipned {by ins terma) o invest exclu-
sively or virmually exclusively in employer stock can be
so invested by the fiduciaries with respect to bath the
existing trust fund and any future contributions 1o
the trust, provided that such actons would be taken
by a pradent fiduciary familiar with ELAPs and invest-
ments in general when acting under the same eircum.-
stances, given that the ordinarily applicable duty to
diversify is eliminated from the fiduciary analysis
equation. The question is, since an EIAP is designed
1o be invested in companystack, when is the (limited)
prudence standard applicable o EIAPs violated?
A vislation could mean lzability for breach of fiduci-
ary duty.

THE QUESTION

The bssue of EIAP prudence begs the queston of
whether the company gtoek held by the trust of the
plan must be a prudent investment under the applica-
ble ERISA standards, or whether a lesser standard
might apply. Forexample, the prudence requirement
(i.e., that the fiduciaries aet prudendy) might simply
require that the plan's terms concerning purchases
and percentages of company stock holdings be
followed, sufficlent liquidity be retained, required
securities law and ERISA disclosures be made, and
ERISA's requirements that (1) no sales commissions
be charged on purchases (or sales) and (2) no more
than fair value be paid for company stack be followed,
To the author's knowledge, there is no clear answer to
the question. As discussed further below, the limited
case law o date dealing with ESOPs has presumed
that compary stock needs to be a prudent investment
under the applicable ERISA standards,

If ERISA's duty of prudence requires merely that
plan terms be followed, disclosure requirements be
satisfied, sufficient liquidity be rewined, and pur-
chases and sales be made for fir value without com-
mission charges, there should be no magic to
compliance with the law. If an EIAP provides that all
of it5 aseees can be invested in company stock, then,
subject o liquidity needs, provided purchases are

made ata price that docs notexceed fair market valye
and gales are likewise made ar fair marker value, and
no commisionsare charged, up to 100 percental the
plan’s assets could be invested in campany stock. [fin-
vestment of employee contributions were required or
allowed, compliance with certain disclosure rubes un-
der federal securities laws would also be (CCESEATy, &5
further disclosed balaw,

If the correct interpretation of the satutory lan-
Buage is that company stock must be a prudent inves-
ment, the question of exacily what constintes a
prudent investment must be analyzed. As seated
above, without really analyzing the question pre-
sented above, the limited case law to date has pre-
sumed that company stock must be a pruden:
investment under ERISA standards.

LEGISLATIVE HISTORY

The legislative history of ERISA does not provide a
clear answer to the foregoing question. The Senate
Beport 1o ERISA pravides the following:

The committee bill generally prohibius employes
bencfit plans from scquiring Mock or ather geeu
rithes of the employer. This is provided beocause
gencrally invetss in an onployers srourifier sub.
prcti frian partbapends o @ dowubte risk af foss. If an e
Ploper has sewere firancial reverser, .ﬁi;;w“,
mol gl lase their jobs {and the seploper s contributions
Jor thei petirement muy subitantislly dorease), but they
sy aleo nulfer @ Loag from dacrmases im the gecaorities”
watur anal dividends, Also, if the wust i3 permised
to invest in securities of the employer, the fiduci
ary may well be subject 1o great pressere o dme
thee pusrchases and zales g0 as to improve the mar-
ket in thase securities, whether or not the inter-
o of protecting retirement benefiu of plan
participants may be adversely alfecied,

Howeves, the bl provides a special rule for prfit.
sharing plarcs broouse the eoncapd of thees plarnes dr that
emplopors should shave fa frsfis through desddends
and apprreciation as well ar trvugh espliper corstrify-
Horik dut of prafits, Asarenuld it ds mot & edobation of this
secuiritics-of-the-emploper rule for @ prafit-sharing plam
fo imvest all or asy port of its axiets i securities of the
empiloyer if it soeuritios ave readidy tradadie in am entad
lishad socveritios market. Hossever, wiiere te securites
are nat tradable on an establiahed market, diem no
mare than 10 percent of the profitsharing trua's
ausetd B b consist of thie emplover’s seounitics. This
lievit is meeded because of the grester difficuley i
“"-"ﬂ.ﬂ wich secunitess and iherefore e grealer
risk Ivarbeed in this situstion,

Mureours, dhe bill daes nor Bevit aoqwivifion af s idury-
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s atack by iteck bonacs plans, simce Emitations in these
cases would be inconeintend with the matuer of thas

plani

5. Rep. Mo, 93-383 (1974), mprinted in 1974
U5SC.CAN, 4850, 4983 (emphasis added)]

The Conference Report to ERISA provides as
follonws:

However, a special rule is provided for individual
sccouniil plans which are profivaharing plans,
siock bonui plans, employee sock ownership
plans, or thrift or savings plans, since these plans
commaonly provide for substannal investments in
employer securitics or real property...

In recognition of the special purpase of these in-
dividual account plans, the 1 percent limitation
with respect 10 the scquisition or holding of em-
ployer securitics or employer real property does
mot apply to such plans if they explicity pravide
for greater investment in theic asses, In adsition,
the diversification requirements of the substitute and
iy disvrrifleaiion primoiple ihat weay divwlsp in the aj
Plication of the prudeml man rwle i ned & reateie in-
vestmunds by eligible individual account plans in
qualifying emploper securities or qualifying emplayer
vl oy

[H.R. Conf. Rep. No. 931280, (1974), reprinted in
1974 U500 AN, 5098, 5097 (emphasis added)]

Concerning the prudent man rule, the Confer-
ence Report o ERLISA provides:

The conferees expeet thar the courts will inter-
pret ll'l-i:l-Fl.'\.Ld.lEI:II man rule (and the other fduc-
ary itandards) bearing in mind dve special nature
anid purposs of employee bonefin plans.

[ILE. Conf. Rep. No. 93-1280, (1974), reprinted in
1974 US.C.CAN. 5038, 5083.)

[Tlhe diversification requirements of the subat-
pite and mny divensification principle that may
develop in the application of the prudent man
rule i ot 1o festriel [nvesimenis by eligible indi-
vidual account plans in qualifing employes seou
ritles or qualifying employer real property.

{HLB. Conf. Rep. Mo, 93-1280 (1974}, reprinted in 1974
USCOC AN 5038 5097.)

AUTHORITTES ON FIDUCIARY DUTTES

The decision to establish a plan that invests in em-
ployer securitics f2 2 setilor function and oot 2 Gdaei-
ary function. Settlor functions include plan design as
well as cstablishment and termination decision mak-

- — B

ing by the plan sponsor. [ See Lockheed Corp, v. Spink,
517 ULS. 882, 116 5. Ci 1785, 135 L. Ed. 24 153
{1996).] If a th that directs that mvestment be
made in employer securities qualifics as an ETAP, the
ledwerary must act with the care, skill, prudence, and
diligence under the croumstances then prevailing
that a prudent person acting in a like capacity and fa-
miliar with such matters wouold wse i the conaduwct of
an enterprise of like characier with like 2ims.

Labor Regulations

ERISA requires tha a plan fiduciary act prudently.
Labor Begulations Section 2550 404a-1 (b)) provides
that the prudence rule is sausfied if the fduciary
{1} has given affrofmale eonddenmiion 1o the facis and
circumstances the lduciary knows or should know
are relevant to the particular invesument of nvesk
ment courss of actian nvalved, including the role of
the investment in the plan's portfolio, and {2) has
acted accordingly. Hence, the Gduciary would pre-
sumahly need to analyze the financial situation of the
employer, the industry outlook in general, and all in-
formation it has orshould have in making its decision
at o whether investment (or cantimeed investment)
in company steck s prodent. As discussed below, if
the plan’s investment oversight fiduciaries are com-
pany “insiders,” an e exises as o whether inside
information should be utilized when I'I'L'I.HI'IE Errvean-
ment decisions regarding company stock.

Dbviously, the decision of whether to divest all of
the company stock of a plan thay, by its terms, is de-
signed to be invested in company stock would require
significant consideration. Butwhen does such consid.
ertion need to be given? Quarterly? Annually? Daily?
When the stock is up? When it is down?

It is uncertain whether the answer o the pru.
dence question relating to company stock produces
an all-arnaothing result. If the question is whether
company stock isa prudent investment under ERISA,
it appears that a nogative answer would mean full di-
vestiture. lmay be, however, that prudence would re-
quire anly cesadon of the purchase of company
stock. Oddly enough, such a situation might eccur
when the stock was trading at an all-time high, or
when the company was tectering on bankmupicy, Inei-
ther ease, the all-ornothing conclusion appears to be
the most bogical, although it may not be feasible, (See
securities law discussion below, )

Labor Regulations Section 2550, 4040-1(b) pro
vides that "appropriate consideraion” shall include,
base mast bre limieed to, {A) derermination by the Dadoci
ary that the particular investment or invesiment
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eouse af action i reasanably designed, as pan of the
portfolio, to further the purpases of the plan, taking
into consdideration the risk of loss and the opporiu-
mity for gain (or other retiirn ) associated with the in-
vestment of investment course of acton, and (B} has
comsidered the following factors: (1) liguidiny, {2) re-
i relative (o the lunding objectves of the plan,and
(%) diversification. It is important w note that this
regulation was drafied o apply to plans in general,
nod ke cover EIAPs that invest primarily in employer
gecurities specifically. Therefore, the regulation must
be “toned down” to deal with EIAP:. Accordingly, for
g:.a..mplz, the diversificaon factor does mot i.FpI}".

Concerning (A}, determining that the invest-
ment is reasonably designed to further the purposes
of the plan, mking into consideragon potential nisk of
logs and oppontunity for gain, EIAPs which are ES0Ps
or stock bonus plans ordinarily are designed to cause
ithe participants to share in the fortunes of the com-
pany, good or bad. Also, as stated above, ERISA Sec-
ton 404{a) (1) (B) requires that the liduciary use the
care, skill, prudence and diligence under the circum-
stances that a prudent man acting in like capacity and
familiar with such matters would use in the conduciof
an enterprise of ke character and with “like aims.” As
noted in the legislatgon history, the "aim” of an EIAF
is for the participant to share in the fortune of the em-
ployer company. That aim would be diflficult o
achieve withour investing substantially in company
stock.

Concerning liquidicy, if the company stock af the
plan sponsor held by the EIAFP is traded daily on a
public steck exchange, this Bcor should be met I
the company stock is not publicly raded, the liquidiry
of the stock will require an analysis of the faen sur-
rounding the investment. The stock of most private
companies is illiquid in the short ternm. Given dhat
substantial legislation exists encouraging the forma-
tion of ESOPs, and almost all ESOPs relate 1o small
companies, it would appear 1o be unfair to apply the
liquidiey Cactar ta ESOPs.

Labor Regulations Section 2650.404a-1(b) pro-
vides that the remaining requirement, retuwrmn relative
to the funding objectives of the plan, must be ana-
Iyzed b light of the nature and objectives ol the plan.
It & difficult to determine what this requirement
wonld mean for an EIAP that invesis exclusively or al-
mioal exclusively in company stock. It appears from
ihie foregoing discussion [rom the legislative history
{and accepunce of Congress thar EIAPs resuli an
sharing in the company™s risk and retum) that the re-
turn could be appropriately geared solely torward the

company’s success, thus making the factor com-
pletcly irrelevany, IF so, then, for a publicly taded
company, the stricter standard (i.e., thar the in-
westment be prudent) would be identical to the mare
lenicnt standard that plan terms be followed, discho-
sures be made, and so forth. Alternarively, it might be
thai the appropriate return Bactor is the rate of returm
for the industry in which the company conducs busi-
ness, I thar case, private companies might need 1o
COMmpdre themaelies wath Fuhli.-l: ;mnpi.niej. i e
same imdustry,

The proposed regulations under ERISA Section
4040a) (1) (B) listed volatily as a factor, The pream-
ble to the final reguilations discusses the exclusion of
volatility as a factor under the final regulations, The
preamble suggess tiarsuch factor i part of the “role
ol the investment in the pl:.n':. Pun[n!iu.' The pream-
ble states that volatility must be considered as part of
the prudence equation when volatlity i present
however, since this factor was nogacoeally included in
the final regulatons, it appears that volanlity need
nol be scparately consbdered. Some stocks, such as
those of public udlicy companies and real estate in-
westmient orusts (RETTs), ordinarily experience insig-
nificant volaulity. Volaulity 13 particularly relevant
when a pardcipant’s distnboton amount is deter
mined a8 of a particular day, and a distribution is pay-
able upon a particular event, such as termination of
employment. If company stock is experiencing a
downiurn when a pardcipant terminates employ-
ment {or i mveluntanly terminated], the distriba-
tion amount payable to the participant will be
relatively low, Since a plan ordinarily cannot distrib-
ute vested accounts in excess of §5,000 without par-
ticipant consent, this ssue ordinarily presents a
problem anly if & cash-out provision exiats as o small
sccounts, such as one applicable upon ermination of
employment. (A problem could exist in other cases.
For example, a profit sharing plan might require
thae & divribution be taken ol normal retirement
age. Most plans, however, do nat require that bene-
it be distributed wpon atminment of normal retire-
ment age.}

Case Law

Apparentdy realizing the dilemma fiduciagies face,
the case law has been very profiduciary. A degree of
Tatitude has been granted to ESOPs by two LS. cours
nl'.:.Fp-L-.lll.. A siated alyowe, E;l-:r;ululz ESOPsare |_:||'.'II'|!
thait are 'dﬂlgnrcl o invesd primarly™ in cmph!rﬂ' iz
curitics, These words are required to be included in
thiee lampmaage aof ESOP documenis, Case Liw bas recog
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nized thae ESOPF iduciaries must struggle with the
stattory ESOP duty to invest primanly in employer
securities and ERISA's fiduciary duty of prudence.
Two LS. cirewit courts have resslved this conflict by
ruling that an ESQF fiduciary’s investment in em-
Poyer stnck is presumed prodent, but a participant
{ar pi.tl..i-l:i.p:lnuil can overcome iLhis Fruumpl.inn bf
showing that a prudent fiduciary acting under similar
circumstances would have made a diferent invest-
ment decisian., | S Moench v, Robergon, 62 F. %4 555
(3d Cie. 1995); Kuper v lovenks, 66 F53d 1447 (Gth
Cir 1995); see afro Eocles and Gordon, “3rd and Gth
Carcuits Apply Abuse of Discretion Sundard o Fail-
ure af ESOF Fiductaries o Diversify Plan Assets,” 4
ERISA Livgaton Rep. 16 (Dec, 1995).] In light of the
Chsler comeback disoussed above (and similar
comebacks) and the legislative history of ERISA, it is
difficult to imagine a situation in which participanits
would be able to overcome the presumprion,

In Kuper v, Tovenks [66 F.3d 1447 (3d Cir. 1995) ],
o class action lawsuit, the panicipant plaineiffs al-
leged, among other things, that the ESOFP hiducianes
breached their fiduciary duties by failing to diversify
the FL'I.I'I'!- atier when a substantal bass in walue o
curred, The stock dropped from a price in excess of
$50 per share to a price slightly more than §10 per
share, The fiduciaries had access to several items of fi-
nancial and other information (eom which they eould
gauge potental changes in stock value.

The Gduciarics in Kuperargued that the terms of
the plan did not grant them discretion to diversify the
plan’s assets. Concerning this isswe, the cour muled
that the “purpose and nature of ERISA and ESOPs
precludes a plan’s per se prohibiton against diversifi-
cation or iquidation.” [Kuper, 66 F.3d at 1457] The
court also noted the dual natre of ESOPs, which
serve bath as an employee retirement benefin plan
and a technique of corporate finance, The court
stated:

Becauie af these dual purposes, ESOPE are not
degigned 1o puarantes retirement benefits, and
they place employee retirement assets at much
grcater risk than the iypical diversified ERISA
plan.

[ Eupeer, 66 F.3d at 1459 {citng Moench v. Roberson,
62 F.5d 555, 571 (3d Cir, 1904 ]

Adter thoroughly analyeing both Congress's in-
tention to encourage ESOPs and ERISA's fiduciary
duties, the court ultimarely balanced ihe two pur-
proses by adopting Meench’s position that

an ESOP fiduciary who invest the astets in em-
ployer stock b entided 1o a presumption diat it
scted eansitenity by virtse of that decision. How-
ever, the plainill may evercome that presuwimp-
tian by cuablishing that the Gduciary abrused it
discretion...

(]

Other Authorities and Means of

Dt rimiindlion

Before the enactment of ERISA, stock bonus plans
that were mot ESOPs were granted latiude by the IRS
with respect to retum requirements. In Revenype Rul-
ing 6365 [1969-1 C.B. 114], the IRS ruled that stock
banus plans that require investment exclusively in
employer stock are exempt from the requirement
thar they eam a “fair retuen commensurate with
the prevailing rate.” This fair returmn requirement
was announced in Revenue Ruling 57-372, [1957.2
C.B, 256]

It is uncertain whether a prafit sharing plan (in-
cluding a profit sharing plan that includes a cash or
deferred amangement under Code Section 401 (k) )
that is an EIAP is entitled to a presumption of pru-
dence. To be conservative, sinee the courts have thus
far required that company stock be a prudent invest-
ment, a profit sharing plan’s hduciaries in charge of
invesunent oversight might assume the presumption
of prudence does not apply, and that the decision o
invest in company stock must be based on the general
prudence sandard, thar is, relative ta other invest.
ment aptions that are available. Whether a presump-
tion of prudence exists or not, the prudence issue
should remain the same.

If the prudent investment standard applies,
some mechanism must be cstallished o determine
prudence. In this regard, courts generally measure
prudence by the process by which a decision was
made, and not by the resule. Often, professional ana-
lysts of brokerage companies track the stock of pub-
licly wwded companies as an investment aption,
Ratings such as buy, hold, and sell are commeonly ap-
plied. Since the analysts are professionals whose fae
is ed o their advice o their cliens, if & sulficien:
numbr of analysts track a stock and most of thoie
analysts rate the company’s stock as 2 hold or a bay or
the equivalent thereal, it would seem that the fiduei-
aries could wiilize such resulis for a finding of pre-
dence. Presumably, the analysts adlize all public
information available when maklng their determina-
tions and recommendations, Ofcourse, since analysis
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rarely give sell ratings, interpretation of recommen-
dations muight be necessary. In this regard, in June
2001, the Securities and Exchange Commission
(SEC) issued a warning that analysts” reports may no
e unbdased as a rewale of canflicts of interese

In sum, in the author's opinion, 4 present there
it no absolute law on the macer. The limited case law
fram the LLE, couns of appeals to date {applicable o
ESOPs) has presumed that a relatively subjective in-
vestmenl standard applies, but has then placed the
burden an participants (o prove that the standard has
been wiolated by an abuse of discretion.

INSIDER TRADING RULES

Ii the persons monitoring prudence are company in-
siders, an issue exists as o whether any inside infor-
mation they acquire must ar can be uilized in their
prudence analysis, The interaction of two rules causes
adilemma when company insdders are the fiduciaries
who oversee invesument of the company’s retirement
plans, if company stock is a plan investment:

1.  ERPSA rule Fiduciaries muse act pmrtmﬂr and
far the exclusive benefit of participants.

2. SECrule Rule 10b-5, promulgated under Section
1L} of the Securities Exchange Act of 1934, as
amended (the Exchange Act), among other
things prohibits company insiders from purchas
ing or selling securities “an the basis of material,
nanpublic information” concerning a company,
Thus, any insider can purchase or sell securities
while in possession of such information only if he
or she first discloses such information. [See Chi-
arella v United Staces, 445 US. 229, 227-35
{1960).] Material nonpublic (ie., inside) infor-
mation is iInfarmation that a reasonable investor
would likely consider sigmificant to an invest-
ment decision and that has not been dissemi-
nated o the investing public, A classic example
of inside information is a forthcoming earnings
report

The apparent rationale behind Rule 1085 &
that an insider shouwld not be absle w wiilize his or her
l-up-l:rim' I.n-:-hlédgc o the detriment af an onkmow
ing purchaser. Rule 10b-5 is of particular concern to
pubdicly waded companics, since open market trad-
ing in the company’s securities is more likely o in-
volve an infermational advantage on the part of
company insiders than s a privately negotiated
[ransacion,

ERISA Section 5l4(d} provides that ERISA will

notalter, impair, modify, invalidate, or supersede any
other federal law, ar any rule or regulation issued une
der any other federal law. [Ser alio Chiarella v, Uniied
Statcs, 445 U.S. 22, 230-34 (1980): Feldman v.
Simking Indus., Inc., 679 F2d 1299 (9th Cir. 1982).)
Based on this provision, a fiduciary should not be re-
quired to violate Rule 10b-5 in order to comply witl
ERISA. The author, hawever, could find no case law
that supports ar refutes this positon,

As 2 practical matter, it is unrealistic 1o think that
samenne can “tune out” a portion of his or her brain
when performing a prudenee analysis. This practical-
ity is one more reason why the lesser standard of pru-
dence should be applied.

A few cases have addressed what happens when a
comflict arises between a general non-ERISA fiduciary
duty and the insider trading rules. One eourt has
ruled that if a conflict arises between the two duties,
the fiduciary must remove him- or herself from the
conflict or face potendal liability to elther or bath
partics 1o whom he or she owes a duty. [Cede & Co, v
Technicolor, Inc., 634 A 2d 345 {Del. 1992} ] It should
also be noted that under state law, officers and direc-
tors generally have a doty of loyalty 1o the company
they serve. [See id ] They have a duty not to disclose
confidential information of the company thar cauld
cause harm (o the company, and informing potential
purchasers of company stock of negative information
could be harmful toa company. For example, such in-
farmation could reduce the company’s credit mating,
thereby increasing its cost of capital. Federal securi-
ties baws similarly recognize the duty owed by officers
Lo the company o refrain from disclosing material in-
lormation because *[i]nformation can be ETGE T
corparation s mostvaluable asses.” [SeeUnived States
v. Chestman, 047 F2d 551, 576-78 & n5 (2d Cir
1991} (e bane) (Winter, |, conourring in partand dis-
senting in pan).]

There is no statutory definition of the term in-
sider for Rule 10b-5 purpates, bat the courts have de-
fincd the term to include corporate officers and
directors and other persans whao have access to confi-
dential information intended o be dwilable only for
A corparate purpase. [ See Chiarclla v. United Siates,
445 LIS 299, 98034 {1980): Feldman v Simkins In-
dus, Inc., 679 F2d 1299, 1304 (9th Gir, 1933); 5FCw,
Fox, 654 F. Supp, 781, 790 (N.D. Tex, 1986).] Olten,
corporate officers with access o inside information
are the plan’s Gduciades in charge of investment
overight. Under ERISA, company officers can serve
as plan fduciaries. When acting as plan fiduciaries,
however, they must follow the ERISA fiduciary duty
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rules, and must ardinarily put any duty to the corpa-
ratan aside to the extent thatduoyls ineonsistent with
ERISA's duciary duties.

It appears from the ERISA statute alone that in
the case of a traditional EIAP in which participants
cannot direct investiments wo or from company siock,
2 prudent fiduciary who is a corporate afficer would
need to utilize all of the information at his or her dis-
posal in deciding whether company stock remains a
prudent investment. Under the prudent investment
standard discussed above (if it applies), if the inside
information led the Giduciaries o conclude that com-
pany stock was no leager a prudent investment, the
obligation v sell would presumahbly exist. Rule 10b-5,
however, would require a disclosure of the negative
inside information o povential buyers. Disclosure of
this information would presumably cause the paten-
tial buyers (o refuse to buy at the then-current marke
price. Hence, the only price at which the stock would
sell would be a new market value, as adjusted down-
ward to ke into account the inside information, and
the loss that the fiduciaries would be arempting to
avert would not be prevented. IF the fGductanes did
not affer the stock for sale, the value would evenitually
be reduced when the inside information became pub-
lic knowledge,

An argument could be made by partcipants that
not selling on the basis of ingide information, when
the information is available to the fiduciary insiders,
or aliernatively, disclosing the information to poten-
tial purchasers, would be a violation of ERISA’s duty
ta act prudently and for the exclusive benefit of par-
deipants. The argument would be thar the duty 1o act
for the exclusive benefit of partcipants would require
acting on the basis of all information available to the
fiduciaries, not just public information, and would
further prohibit disclosure of such information to po-
tential purchasers, which diselosure would lower ithe
price received upan sale, (It is important 0 remem-
ber in this regard that "bad® information that might
cause the price of company stock o go down is not
something that should result in a sale of company
stock, Only bad infonmation diatwould lead a reason-
able person, knowledgeable a2 w investmenis, 1a con-
clude tha it would be imprudent to continue b invest
in company stock should result in a sale of company
stock.) As swated above, informing the third party of
such informanan would effectively foreclase the pos
ljhill-['[I al a 2ale w such person, at least ail the thenp-
market value. Uulizatgon, however, of such informa-
ton withowt informing the tiedpany purchasers
swoiild pesult in a violation ol the ﬁrlul:in.q"l dul::,r (1=]

such purchaser under Rule 10b-5. Again, ERISA does
not require such an action.

Olien the werms of the governing plan provide
that the fiduciaries are indemnified IJ].- the COmpany
for actions taken in good faith. If one assumes the
liductaries acted in good fail, and assumes the
enforceability of such indemnificatian Provisiomn:
(which would likely be far from elear in reality), in the
event of a sale of company stock and a boss by a third-
party purchaser when material negative inside infor-
matien was not disclosed, Followed by liability of the
fiduciaries, any reimbursement by the company to
the fiduciarics for their liability o third-party pur-
chasers should be for an amount approximately equal
to the stock’s decline in wvalue since the iransaction.
(Motwithstanding the foregoing, the SEC is author-
ized, under Section 21A of the Exchange Act, 1o seck
restitution of up to three times the profit gained or
loss avoided as a result of insider trading.) This Pay-
out would, inmum, reduce the aesets of, and hence thie
value of, the company. All shareholders would he
harmed, aad all £ &Fr: |?-"I'l"4l'r'1".Ii'"'""I:'|i could be
iﬂda*-qt.l'-_r ar MEI

If inside information were not wilized, and no
sale occurred when utilization of such infarmation
would have resulted in a sale {and hence no liability
existed with respect ta any third party), participants
might sus based on a claim that the fduciades acted
improperly by notselling the stock when utilization of
inside information would have led a reasonable per-
sofi 10 conclude that the stock was no langer a pru-
dent investment. I'n such a case, in the unlikely event
of liability, the fiduciaries should still be indemnified
for their actions if governing documents so provided
and if they acted in good faith. The good-faith argu-
ment would be thata sale would have required disclo-
sure of the ingide information, which would have
reduced market value, Hence, the lass would have
been incurred anyway. Therefore, under either ap-
proach, the company’s resources could be depleted,
and this would reduce the value of the company ta all
sharcholders. (A very difficult queston would be
raised in the very unlikely event that the recovery of
the third-party purchaser or the participants from the
company was forcclosed becawse of the bankrupicy of
the company, The question would be, which party
shiould sustain the losak)

Mothing would prevent the company from dele-
gating the obligation o analyze the prudence ol
investment in company stock to a third-party profes-
sienal. Such a delegation should prevent the ERISA-
SECEsue from arising, because the third party shuld

¥Corroction b be mads i the Wiater Jo0i-2 taifioen
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not posiess ingide information. The downside of the
independent Aduciary approach B esst. Depending
on the value of the company stock in isue, an inde-
pendent fduciary would likely charge a substantial
sum to deal with such a high-risk task an an ongoing
hasis. [t is likely that these costs could technically be
charged o the plans as a cost incldent 1o maintaining
plan investments, Query, hawever, whether parucs-
pants would really benefit from such an expense,
Charging their accounts for such an expense could -
sell arguably be a breach of fiduciary duty, especiallyif
no or litle additional value would be provided by the
independent fiduciary, Charging such an expense 1o
the employer would reduce the employer's net warth
and the expense would thereby have a much smaller
(and indirect) impact on participants.

Although nething in ERISA technically prohibits
a third party [rom acting as the sole fiduciary with re-
spect to investment oversight, the independent Adu-
ciary approach may raise the issue of a potential
ERISA viclation simply because of the transfer of the
decision-making process from someone with supe
riar knowledge to someone with inferior knowledge.
{This could be true even if no inside informaton ex-
isted.) This issue would be particularly acute if the
prudent investment standard is applicable and the
transler was made ata dime when the {additional) in-
side information would lead a reasonable person 1o
conclude that the investment status of the stock has
gone lrom prudent 1o imprudent. The plan fiduciar-
bes could argue that taking such action was necessary
ta avoid a conflict,

It should also be noted that if a lawsuit arose un-
der any of the scenarios presented, technically the
seller would ordinarily be the trustee, I the irustee
did not possess inside information, a violatbon would
probably also exist under the securitics laws if, for ex-
ample, participants were notified of inside informa-
tion that would cause a reasonable investor o believe
that the stock has ceased to be a prudent investment,
and the panicipants subsequenily directed the trus-
tee to sell company stock. A directed trustee would or-
dinarily seek indemnification from the company for
any loss it incuwrred.

Based on the foregoing authoritics, it appears
that there is no “correct” answer, and poasibly no bess
solution o the ERISA fiduciary dutics/SEC Rule
10L-5 issue. Under recently promulgated SEC Rule
10b5-1, & purchase or sale s presumed to have been
made “on the basis of” inside information if the per-
son making the purchase or sale wasd auare of the
information when making the purchase or sale. Al

.

35

though this presumption & subject ta certain affirma-
tve defenses, it negates the need to prove that an in-
sider “utilized” information in deciding to wrade,
Thus, instructing insider fiduciaries to consider all
knowledge except inside information in performing
their prudence analysis would be of no real utiliey in
dealing with this apparent conflice. Ukilization of an
outsider should help prevent the possibility of liabil-
ity b pariicipanis or third parties. The benefits of uil-
izing an outsider would need to be weighed against
the detriment incident wo wsing an outsider, particu-
larly if the fees of the third party would be charged w
the plan. 1t might be that the costs are such that a P
dent fiduciary would notineur them, Ifa third party is
retained, the conservative approach would be o have
the company pay the fees.

SEC MSCLOSURE RULES

A toe-qualified plan may allow volunary employee
contributions to be invested in company stock. SEC
disclosure rules exist 1o protect the employee. For
companies that file reports with the SEC under the
Exchange Act, the company shares that are available
for "purchase™ by employees under such plans {as
well as “interests”™ in such plans) must generally be
registered with the SEC under the Securitdes Act of
1933, as amended (the Securities Act), The relatively
simple Form 58 can generally be utilized for this pur-
pase. Because an 58 filing incorporates ather SEC fil-
ings of the company by reference, it is relatively casy
to assemble. Fees must be paid to the SEC, based an
the number of shares registered.

If the Securities Act registration requirements
apply, 2 prospectus must be issued to the eligible par.
ticipants who may buy company stock. Often, plan
sponsors and/or administrators combine the pro-
spectus with the plan's summary plan deicription
(SI'DY). Every participant mast receive an SP0. (Much
of the information required by the prospectus re-
quirements will be supplied in a typical 5PN} The
combined document will ordinarily state thae it (s
hath an SFD and pan of a prospectus under the secu-
rities laws. One of certain specified documents, such
asanannual report or Form 10-K containing the maost
recent annual financial statements of the company,
must ordinarily be issued with the prospecius. There-
after, each participant investing in employer stock
must be treated az a sharcholder for disclosure pur-
poses. Accordingly, such participants must receive
copies af annual reports, proxy statcments, and the
like. In addition, upon the fling of a Form 548, (he
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plan itsell will become subject to a duty 0o file its an-
nual financial statements with the SECan Farm 11K

For companics thatdo not have a reporting duty
under the Exchange Act, SEC Bule 701 may offer re-
lief from these registration requirements. Rule 701
can be uilized v exempr ot company stock and in-
fcreats in tax-qualified and ather benefic plans Mrom
registration under the Securities Act. No filing with
the SEC is required if Bule 701 applics, although a fil-
ing under applicable state securities laws may be re-
quired, Limits exist on the amount af emplayer
securites that can be sold pursuant to Rule 700, IF
Buile 701 can be utilized, eertain disclosure mules will
:.FFI:,L If sales nfumpln:.r:r securites under Bule 701
do not exceed $5 million in any 12-month period, the
:mphp:r must deliver anly a copy af the 'ph.ﬂ. dacu-
ment to participants. If the plan is subject to ERISA,
this requirement is stisfied by (1) delivering the
SPD and any summaries of material modifications
(SMMs} and {2) making the plan document available
for copying and inspection upon request. [Wsuch sales
do exceed $5 million in any such periad, the em-
plover must also deliver (o participants certain finan-
clal infermation and a description of risks inwolved in
investing in the securites. Compliance with Rule 701
does not necessanly insure compliance with the anu-
fraud standards of the feder securities Laws.

401{K) PLANS

There are no ll:l-l'.'il:il.'l rules ar r:m:tp[ian: fewr 400 (k)
plans. If company stock is an investment optian, it
must meet the prudence stundard, whatever it might
b, If one assumes that the standard is that campany
stock must be a prudent investment, query how the
equatdon is impacted if (1) investmenis can be
changed daily, and/or (2) numerous other divers-
fied investment options such as mutual funds exise
For a 401 (k) plan that provides for daily investment
changes and makes numerous diversified investment
options available, itwould seem that compliance with
SEC dizclosure muiles, plan terms, and ERISAS pur-
chase and sale mules (e, no commissions, f@ir valoe)
should suffice to satisfy ERISA's fiduciary duties. A
present, however, there is no "law® ta thiz effect.

For plans subject to ERISA Section 404(c), thor-
augh, specific rules apply if company stock is an in-
westment aption, The preamble to the final ERISA
Secuon $04{c) regulntions, hiowever, states that Fidu-
ciaries must act prudently when choosing investment
alternatives. Modt practitloners believe that the pre-
amble is a corcect interpretation of the law; that is,
whether or not ERISA Section 4H (<] applies, Gduci-

- e ———————

aries mist act prudenily when choosing investment
oplions to be offercd. Since (1) the language in the
preamble is not part of the final regulations, and
{2) the ERISA Section 404 (<) regulations concerning
company stock are thorough, it i possable tatan in-
dependent analyss of the prudence of offering com-
pany sock as an investment aliernative may be
URMECEsEaTY,

Company stock can be somewhat of 3 circular
equation. Many companies hope that their employ-
ces will invest therein Two possitde reatons might in-
clisde increased effor/proaductisity (with resulting

increased stock price) and increased demand for the

stock (thereby increasing siock price). When a cam-
pamny which sponsors a paricipant-directed plan in-
duces a participant to invest in its stock, presumably
no ERISA issues or potential exposure exises if: (1)
the company is noca lduciary, {2) the participant is
free to choose from & partfolio which includes com-
pany stock and several diversified investmeni options;
and (3) the participant is supplied with informadon
about the 401 (k) plan's other diversified investments
and about the risk-reducing benefis of diversifics-
tion, However, if bes2 than all three of the foregaing
condidons exis, it would seem that a fiduciary duty
breach could possibly exist, depending on the faces.

Loncerning prudence, it is relatively easy ta pick
a mutual fund that is prudent. Most mual fusds
carry tens to hundreds of stocks and Sor bonds, Thias,
if a few of the invesiments go bad, the impact on the
overall fund will noybe devastaing. Similarly, itk o
difficult to act prudentdy when choosing a mix of mu-
el funds to be ofered. Most plans offer, at min-
musn, & money market fund, a luge company equity
fund, and a balanced fund. IF these oplions are sup-
plied, it is unlikely that a prudence challenge could
b mounted based on the mix offered.

Then comes company stock. It B8 not diversified.
Thus, relative to mutual fonds, it is a much riskier in-
vestment. But, as the legislative history to ERISA
Fnllil‘_'l. out, ELAP: serve a different prurpEse. The em-
ployes who works at the company and gets a feel of
the buginess can decide whether he or she wanis to
risk some of his or ber capital based an his or her feel
for and knowledge of the one campany with which he
ar she ks ey (ammiliar. Thos, muiual funds and com-
pany stock are "apples and omnges,” and any at-
wempled comparison would be unreasonable,

SMALL OOMPANIES
There mie Do separate rules For small cn:p|n}trﬁ
maintaining ELAIs. The rules descrilsed above apply
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Investment in company stock would need 1o be pru-
dent, since diverstfication is not part of the equation.
What does this mean for 3 small company with a sig-
nificant networth that produces litidle or no profi for
is shareholders? Docsa duty exit tosell the company
stock and invest the proceeds in investments that pro-
duce reasanable refumms, such as blue chip muwual
fumnds? Or does the EIAP nawre negate the need 1o
consider such a passibility? Does it mawer if the plan
is an ESO0P To the author's knowledge, there are no
answers o these questions. Presumably, Rduciaries of
small companies need not shop their company re-
gardless of the level of profiability, but should con-
sider any purchase offers chat arise. In this regard, all
companies hope to, and plan to (at least eventually),
make a profic

UNWORKABILITY

If the law is that company stock must be a prudent in-
westment, regardless of the wrustee’s awareness of in-
side information, the limited prudence requirement
putsa fiduciary in a difficult situation. When the stock
isatan all-time high, a sale would produce a relatively
great returm. Under the waditonal “buy low/sell
high™ mentality, the ELAF would have served its pur-
pose—thie employess” efforis presumably caused the
stock o increase, and the sale will reap them rewards
that can then be diversified and held for retdrement
For most ELAPs, the plan would need o be amended
o allow for diversification. Onee the stock reackhes an
all-ime high, oddly, some might argue it is an impoe-
dent investment, because it has a relatively weak po-
tental upside, thus necessitdng a sale of the stock
with ar without permissive plan terms, Although all
stocks go through ups and downs (to the author’s
knowledge, no publicly traded stock has ever only
gone up in value), simply because a stock is crading a
an all-ime high does not mean i will not contnue o
increase in value, In this regard, every company is dif-
ferent. A duciary who seeks to sell the stock that has
been rising could be questioned for his or her ac-
tions—it was doing so well, so why did you sell? A sale
aften s the "end of the line.” !vl.:n;r ESOPs relaie o
small privie companies, where the ESOPs trust ownas
all or 3 subagantial portion of the stock of the sponsar
campany. A sile to another company would ordinar-
ily cause the company 1o be a subsidiary of a larger
entity—a drsic :h.:ng'r. Caould ERISAs duty of pru-
dence require such a change? Decisions o "sell out™
or merge ordinarily fall outside of ERISA. When the
company i wholly owned by an EIAP, however, ERISA
fiduciary responsibility will come into play when a

purchase offer is received. Absent an amendment, an
ERISA fiduciary duty challenge could potentially
arise for failing to fellow the plan's terms, The G-
ary might argue, in certain cases, that the offer was
ane that no prudent Bduclary would refuse. [ See Cen-
tral Trust Co. v. American Avents Carp., 771 F. Supp.
871 (5.D. Ohio 1989).]

I the ESOF (or ather EIAP) relates 1o a publicly
traded company, and the ESOF owns a minarity inter-
estin the company, amending the plan (if necessary)
and selling the company stock when it is trading at a
relatively high price could be difficult. Depending on
variaus factors, the ESOP would likely be an “affiliae™
of the company for purposes of securities laws, and
thus unable to scll all of the stock at once in the apen
market. This would force the plan to sell the stock
gradually over ime in accordance with SEC Bule 144.
Furthermare, if corporate insiders recommend o
management that the plan be amended o convent
From ELAP status, the message o the market might be
harmful to the stock's price. Specifically, investors
could interpret such a move as indicating that the
stock will not appreciate further, thus potendally
easing a sell-off that would reduce the stock's market
value, Lawsuin eould be andcipated.

In contrast, when a company experiences finan-
cial difficulties, a fiduciary is put in a difficult position
il the plan is an ESOP or other EIAP that swns all or a
subsantial portion of the company's stock. A sale ata
law price will produce a relatively poor retumn. If the
steck is cloge wo worthless, any potential funure loss
would be insignificant, As noted above, a sale to an-
ather campany will result in a change of control, and
the return on the sale may be relatively low. The fidu-
ciary could be questioned for not having acted ear-
lier. But, at any given paint in time, the future of 2
company cannot be foreseen. Consider the Chrysler
situation described at the beginning of this article.
Many people credit much of Chrysler's turmnaround o
the efforts of Lee laccoca. Recently, Chrysler merged
with Daimler Mercedes Benz, Was invesmment in
Chryster siock a prudent action in 1981, when the
watlue was near H T ghare and the ORI RAELY WS Tee-
tering on bankruptey? Looking back, it sure was, If,
hawever, Chryster had maintained an EIAP and sold
out when the stock was at an all-tdme low, thar judg-
ment call would surely have been questioned {ar least
it almost cerainly would be in today's litgious envi-
ronment]. probably in the fomm of a class actbon
Lawsuin

Chrysler is but one example of a tarmaroand, [n
recent years, TBM stock [ell drasiically belore 158
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matinted a comeback. More recently, ATET has come
upean hard tmes.

Contrast Chrysler with Boston Market, Inc., far-
merly Boston Chicken, Inc. {BC}. The siock of BC
daubled on the day of its initial public affering (1PO)
in 1995, [n 1996, the company opened its ane thou-
gandch store, and its annual sales were $1.2 bil-
lion—47 percent higher than 1935 sales. The stock
traded ar §41.50 per share in December 1996, Despite
the growth, debt always burdened the company, and
profits never came. The stock began to dl"l'-'l-[-'l- B‘h’jllr'ld
1, 1998, it had dropped to §2.16 per share, [n June
1998, BC's chiel executive afficer was quoted: *1 re-
main fully committed to doing cverything necessary
to achicove a turnaround for this company.” Would he
be BC's Lee [accoca? Would BC's stock rebound? The
answer ta both questions isno, The tumaround never
came, and in October 1998, the company filed bank-
rupicy. Before the bankruptcy, in May 1998, Arthur
Andersen LLP, BCs auditors, Bsued an awditopinion
questioning the company’s ability to remain in busi-
ness. Immediately following the issuance of that opin-
ion, the company’s shares losr more than one-third of
their value. [Ser Stacy Roth, “"Running Out of Cluck?
Boston Chicken Stock Takes Big Hie® Daily News of
L AL May 30, 1998, ac B1.] If company stock must be a
prudent investment, query whether such an apinion
could be the turning point when sales need o begin.
{The author has personal feclings about BC's de-
mise—having baught in ar §5 per share in 1998 and
later sobd in the same year for §0.88 per share.) As in
the Chrysler situation, however, each day that BC's
stock dropped could have been thie sltimate low, BC
eaild have been Chrysler. Tt wasn'L

What the future will hold for any company can
never be determined. There simply are too many vari-
alles {e.g., new technology, law changes, natural dis-
asters, political unrest) that factor into any company's
fare. A com le situation exists with the “dou
coma” of the warld. In 1999, they were the darlings of
the investment world; today, most of those that re-
mizain are in bankrupicy or are experiencing financial
troubile,

POLICY
When an employee tkes a job, he or she buys the en-
tire package of compensation and benefits. If com-

pany stack i a retirement plan investment, the em-
ployee should live with the results—good or bad, SEC
ritles exist o allaw employees raking their own funds
to make infarmed inveitment decisions. ELAPs
should not become a “heads | win, dails you lose™
garme with plan fiduciaries on the losing side. EIAPs
are part of what inspires employees to do a good job.
They should not be wtilized as a mechanism for
Munda-r-mnmkng qmﬂtthﬂtﬂng- Ba far, the couwurts
have been unwilling to hobd Odwcianes accounable,
It is wnforounate that 4 more cermin standard does
not apply 20 that fiduciaries would not be left with a
constant uneasy state of mind.

In any event, an EIAP plan sponsor thar main-
taing a separate, diversified retirement plan that pro-
vides relatively substan tial retirement bencfi should
be exempt from any “higher” standard of care de
scribed abave. In such a case, the ather plan presuma:
bly provides the retirement security sought by ERISA,
allowing the ELIAF (o serve as a pure equitysharing
device.

COMCLUSTON

Whart exactly must be done by an ERISA fiduciary to
comply with ERISA when dealing with an ELAF is not
ecerain. If company swock must be a prudent invest-
ment vis-i-vid other investment opdons available,
many ELAPs could casily violate this standard, poten-
tally subjecting their hiduciaries to Labality. In con-
erasd, if the standard is a more realistde sandard of
merely ensuring that plan terms are met, Lguidicy
nesds are satsiied, necessiry dizclosures are made,
and purchases and dispositdons of company stock are
properly executed, then the standard is realistically
attainalbde by EIAR.

Given the constantly uncertain future of any
campany, and the ability of any company’s fate and
value to change, the ERLSA standard should be the
lower standard—{ollowing plan terms, ensuring li-
quidity needs are met, making necessary disclosures,
and execuing ansactions appropriately. For every
hankrptoy, there is a tumaround. [T the disclosures
required under securities laws are made to partci-
pants, this standard should be applied even if the
EIAMs assiets are composed of Both com pany and par-
iin:i.pml. caontributinons.
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lan=15-41

fi:idem  Frow T=1TT P.MLAED F-THET
2 JounzAL OF PEsa0e Deserri
and hopelully won't have to rodo Pmeectioned David Levin ear through. | apolagize 1o Lormine

my l;-:-n.i:u.g [rgams Fril:u' FEATE:
(Culpt) Adong similar Lnes, 1
have possuaded Lonie Hassel 1o
write about the infamous Code
Section 4011}, the section In the
code dealing with nsset sanifecs
in corponite ansactons

I da like 1o menton ous ool
ammnlsts wha eu:p-nn.d lom of dene
ancl encrgy to come wp wicth pichy
eolicmns four wnos per year I've
already menoped some, but will
vlzborzwe on others who have a
colunin in this bsuc,

Tess Fervera, in her plan fde
cary cohimi, hao addreses a ques
tan aboar good Samarions e,
the service providers who discover
fuluciary becachetand wke stepie
roceify thetn. Will they becoans 1
ducarks becauie of thelr acdons®
Will they siclate eliens eonlidleni
alicy by reparting sich breaches w
the D1 Resd on for anmwers o
these nimgEing questions

CORRECTION TO ALLEN
BUCKLEY'S ARTICLE IN
JOURNAL OF PENSION BEN-
EFITS VOLUME 9 NUMBER
1, ALTTLINEN 2001

On page 34, I the G full pare-
graph in the right hand colume,
the last sentence (which begins
ANl sharcholders would be...%)
slioisld have read as Rollows: “Al
sharcholders would he harmed,
and all empleyes paricipanes
cotild b indircetly hamed,”

licr. He hat been writing our Les
gal Develapnwnts oslumn since
v srmrted [PR in 199%, T doa 't be-
liewe he's mised & column and
I'm wery gracelal for his continu-
ing suppert "QDRO§, 404(c)
Mans, and a Bear Masket or
The Inceedible Shrinking Di-
vorde Doeree®™ diseusses bad
thimgs that can bappen when di-

Cvorced get wgly and the marke: i

poang down,

ve have 3 mew columiniii
Lisa Germans, Uz, whe patw-
by e diced the monthly newidener
“The Pension Flan Administras
tas” will be bringing her skills 1o
J¥B and wridng aur Man Admins
isradon calumn. In this ke, 1he
discusses the newsomall plan nwdl
requirements. Cur previous col-
umnist, Lomafng Porm, sdll be
maving aver 1o the Plan Compll-
grce eodumn. Due wo my gool,
Locraine's column oJid a0t got

A

and our readers and encourmge
yees b lonk for Larmins's colusmn
in the Sprinyg isyue.

Chris Comuming, our Tas-Ex.
empt Entities columalsy, has writ
ten abow the we of auremanc
earcliment ia 903(h) plass. Fred
Reish and Joe Faucher, our
401 (k) Invesument lasues ealum-
nhics have tuthored a plece on the
subject of whether plans are re-
guired 1o have an invesanens pal-
icy statement Mike Meakal, our
aiual Flan Ievestments colums
nist, hos inscead penned a leoner
o the edlor this Bme abour the
Baehner lnvesument Advice bill

I sead my good wished to all
oiar readers for a happy, henldhy,
pnd prosperous B0H

Jown Cueetard!
Junwears, JOZ
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ENR TAX HAVENS, AND

[(e)5)

&I’ISWE[:
[(B}S5)]

Background
[(b)(5)]

Sec 1/24/02 NYT article included in background materials.
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Question: [(B)(S)]

Answer:

[(B)S)

001000000007 22



Question: [(b)(5)]

Answer;

[(e)S)]
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Question: [(b)(5)]
AnFWer;

[(B)(S)

Background
[(B)5)]
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Question: [(b)(5)]
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Question: [(b)(5})]

Answer;
[(B)(5)]

Background
[(b)(S)]

See 1/15/02 WS article included in background materials.
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Ouestion: [(BY5)]

TI5Y

[(B)(3)]

See 1/17/02 NYT article included in background materials.
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Question: [(b)(5))

Answer;

[(B)(5)]

00100000000728



Question: [(b)(5)]

Answer:

[(b)(5)]

See 1/19/02 St Petersburg Times article included in background material.
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From: LaKritz, Robb

Senl: Tucsday, December 11, 2000 1:42 PM
To: Harvey, Reavie

Suhject: FW:

Can you please clear Jim Langdon in for 3:15 at have him report to your office. T will
come down and mesr him then.

Thanks .

Robkb [aKritz

-----0Orlginal Mepsage=-=-===

From: Langdon, Jim [mailto:ilangdon@hEINGUMP . COM]
Bent: Tuesday, December 11, 2001 1:41 PM

To: "Robb.La¥ritzédo.treas.gow!

Subject: RE:

in the event sur meeting sctill works...[(D)(B)] PR L2

-----0Original Mesgage-----

From: Robb.La¥ritrédo.treas.gov ([mailto:;Robb,LaKriczedo.treas.gov]
Eenc: Tuesday, December 11, 2001 10:30 AM

To: jlangdondhETHGUMP . COM

Subject: RE:

Juat gend me your S84 and birthdate.
Thanka.
Robk LaKritz

c====0riginal Mesmage-----

From: Langdon, Jim [mailto:jlangdonaiXTIHGUMP . COM]
Sent: Tuesday. December 11, 2001 10:30 AM

To: *Robb.lakrliczedo.treas.gov®

Subjece: RE:

That would be great..... I will mes you at 3:30 ...jecl

----- Original Mesgages--=-=

From: Robb.LaFricpédo,treas.gov [mailto:Robb.laKritzéde.treas, gov]
Sent: Tuesday, December 11, 2001 9:33 AM

To: jlangdon@hEINGUME . COM

Bubjmct: RE:

How i 3:30 p.m, here at Treasury?

Thanks,

Robb LakKeitz

----- Original Messagg-=-=---

From: Langden, Jim [mallto:]langdonshAKINGUMP . COM]
Sent: Tuesday, December 11, 2001 9:331 RM

Ta: 'Rabb. Lakriczadd. Treas.gov!
Subiect :
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Robb....I hope you have found your way back homs by now and have readjusted
to this time zone....no longer is this easy for me! I would like to wvieit
with yau ak r convenience on this credit crunch igsus in the energy
BECEOr. . .- [{Eﬁl

S

ybeae regarde,,.jcl

The information contained in this e-mail =essage is intended only for the
poersanal and confidential use of the recipient (s} named above. This message
may be an atcorney-client communication and/or work product and as such is
privileged and confidential. If the reader of this message is not the
intended recipient or an agent responsible for delivering it to the intended
recipient, you are hereby pnotified that yeou have received this document in
error and that any review, digsemination, distribution, or copying of this
mesaage is strictly prohibited. If you have received this comsunicaticom ino
error, please notify us immediately by e-mail, and delete the original
MEsSage .

The information containsd in this e-mail message ia intended only for the
perscnal and confidential use of the recipient (s} named abowve. This message
pay be an actorney-client coemunication and/or work product and as such is
privileged and confidential. If the reader of this message is not the
intended recipient or an agent respensible for delivering it to the intended
reciplent, Eu are hereby notified that you have received this document im
error and that any review, digsemination, distributien, or copying of this
eessage is stricely prohibiced. If you have received this communbication im
error, please notify us immediately by e-mail, and delete the original
megsage .

The information contalned in this e-mail message is intended only for the perscnal and
confidential use of the recipient{s) named above. This message may be an artorney-client
communication and/for work product and as such is privileged and confidential. If the
reader of this message is not the intended reciplent or an agent respoasible Lo
delivering it te the intended recipient, you are hereby notlfled that you have received
this document in error and that any review, dissemination, diseribution, or copying of
this meassage is strictly prohibited. If you have received this commnication in error,
please notify us immediately by e-mail, and delete the original message.
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[QUTSIDE SCOPE]
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Dam, Ken

 — —
Froam: Dam, Ken
Sent: Tuasday, January 08, 2002 3:54 PM
To: LaKritz, Robb
Subject: RE:
| hope os. P'd ke to, Check with Reavie.
ree—-Chrigginiaal Messae-—-

From: Lasritz, Robb

Seniz Tuseschyy, January (8, 2003 2:4% P

T Peie, Shisila

e MoCardedl, Dan; Adams, Tim; Dam, Kerg Grods, Jared; Kugfer, Jelfrey

Subject:

Shella,

Do yeu have time comorrow to meet with Dan MoCardell and me to discuss an internal
poliey roundtable we are hoping put together on issues related to the Emron situation
and ancillary developmenta?

Thanks.

Robb Lakribz
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BRIEFING

MEMORANDUM FOR UNDER SECRETARY GEITHNER

FROM: Meg Lundsager
Deputy Assistant Secretary for Trade & Investment Policy

SUBJECT: OPIC Financing for the Cuiaba Bolivia-Brazil Pipeline

ISSUE: [(b)(5)]

- [(b)3)]

OFTIONS:

[()}S)
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CONCLUSION:

[(BX(3)]

AGENCY VIEWS:

[{B)(=)]

TELEPHONE CALLS:
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[(B)(5)]

ANALYSIS:

[(B)(5)]
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[(b)}5)]

G.ChristopulosTTL/OPIC/ Cuiaba-opt

Cleared by:
GHSillsTT1
JEichenbergerIDB
WSchuerch/ID
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PDohlmanDesk

ce: MColby/TDB
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DRAFT

[(b)(5)]
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[{(B)5)]
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[(BX3)]
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G.Chnstopulos TTIOPIC/Cuiaba-opt

Cleared by:
GHSillsTTI
JEichenberger/TDB
WSchuerch/ID
PDohlman/Desk

ee: MColbyw/IDB
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Draft /9
BRIEFING
MEMORANDUM FOR UNDER SECRETARY GEITHNER

FROM: Meg Lundsager
Deputy Assistant Secretary for Trade & Investment Policy

William Schuerch
Deputy Assistant Secretary for Development, Debt & Environment Palicy

SUBJECT: OPIC Financing for the Cuiaba Bolivia-Brazil Pipeline

Issue: [(B)(5))

Recommendation: [{B)(3)]
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((b)(5)]
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[(B)S)]
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[(b}(S)]

Dirafted by:
G.Christopulos/TT]
Cleared by:
HWalsh/IDB
CGHSillsTTI

ce: MColby/IDB
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gatfopic/Culaba
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Questions for US Embassy in Indonesia re CalEnergy Project

[(B)(5)]

ITI; 1/23/98

glit'memos'calen.g

[(b)5)]
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[nformation

MEMORANDUM FOR ASSISTANT SECRETARY GEITHNER

FROM: Meg Lundsager

Deputy Assistant Secretary for Trade & Investment Policy
SUBJECT: [(B)(5)]
Introduction

[(B)5)]
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(M=)
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[(b)(3)]

00500000000196



[{b)(5)]
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[(b)(5)]

Drafied by:

Reviewed by:

GChnswopulos/TTI

GHoar, DirectonTTI
COuellemeTTI

M Muench/GCT
GSampliner/GCI
MM onders TDD
SSager/TDA
BSemer Ml
JCentinaTDB

. IWeiner&PWest/Intl Tax Counsel
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BOLIVIA-BRAZIL GAS PIPELINES

Talking Points

[(B)}5)]
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Bolivia-Brazil Gas Pipeline & ENVIRONMENT [SSUES

Introduction

[(B)(S)]

Other Environmental Issues

[(B)(S)]

Main Bolivia-Brazil Gasoducto

[(B)S)]

Cuiaba Gasoducto

[(B)(S)]
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L]

[(B)(5)]
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bol-bre}.doc, by Michael Colby]DVE, S22-1541, | 172299,
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BRIEFING
MEMORANDUM FOR DEPUTY SECRETARY EIZENSTAT

FROM: Timothy F. Geithner
Under Secretary (International Affairs)

SUBJECT: Call From OPIC President Munoz

[B)(=]
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[{b)(3)]
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e
From: Sillg, Gay
Soent; Thursday, July 12, 2001 5:41 PM
To: Rao, Geslha; Berg, Katie; Grewe, Maureen; Resnick. Bonnie; Christopulos, Grag; Sampliner,

Gary
Donawvan, Meg; Mills, Marshall, MeDonald, Lary, Radelat, Steve

Ce:
Subject: RE: Dabhol meeting on Enron'DPIC project al NSC
O WITH ME
==—Lrigingl Message——
From: Raa, Gestha
Sent: Thisrsciay, July 12, 2001 5:39 PM
To Sills, Gay, Berg, Kabie; Grese, Haureen; mmmmmm
Co Donovan, Meg; Hills, Marshall; McBonald, Larry; Radelst, Seve
Subject: RE: Dabiol mecting on EnnonOPIC project at B5C
Importamce: Mgk

We have a final set of talking points for both Treasury and Statle to send over to NSC by COB today ..., please
comment by & pm boday if you have any concerns...... it is line with what we had suggested. We've also posed some
questions o OPIC, Thanks! and soery for the short deadling!

==ee=0riginal Messagg-====

From: Speck, Janet G [mailto:SpeckiGestate.gov)

Sent: Thursday, July 12, 2001 5:20 P

To: 'Rao, Geetha'; Darey, Gary 5r Gadzinski, Peter 5; Shub, Adam MIE);
Walker, M EKaren: 'brocks, jo'

Cc: Scholz, Wesley 5; Delare. Thomas L; Bay, Janice F

Subject: TALKING POINTS FOR US EMBASSY- INDIA

Attached are talking points for the Embassy to deliver to the GOl re Dabhol.
They have besn revised as per Treasury's suggestlons. Please let me know
agap if you have further comments so that we can forward them to the KSC
tonight. Thanks.

<< Filg: Emblalky1 Dabhol nev.dos »»

~==-Jniginal Message-——-

From: 5k, Gay

Sent:  Thursday, hufy 13, 2001 318 PM

Taz Rao, Geetha; Berg, Katle; Grews, Maunesn; Resnick, Bonnda; Christopuics, Greg; Sampilinar, Gary
Cer Doncwan, Még: Mil, Marshal; McDonald, Lamy; Radeiet, Shewe

Subject: RE: Dabhal mesting on Ennon/OPIC project 8t NSC

[(B)(S))
—eOriginal Mesiige—
PFroam: By, GaesEha
Sentz Thursdiny, Jufy 12, 2000 1100 AM

Toc Rbo, Gestha; Berg, Katke; Sils, Gay; Grewe, Maunsen; Resrick, Bonree; (Prishapulod, Greg; Sampliner, Gany
Gz Donovan, Mege Mils, Marshall; McDonald, Lamry; Radalet, Steve

Subjedt RE: Dubhal meting o0 EnranOPIC project ot NSO

Importance: High

Attached are the talking points that State seni over this moming. Please review and send back an
comments by 1:30 pm TODAY, We need to submit a joint set of TPs loday.  Also note that [{I:I'_il[)Iﬁ}]
any other suggeslions?
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=< Filg; Embialky 1 Stabe.doc ==

—-—Criginal Mestage-—-
From: Rac, Geetha
Sent; Wednesidiny, July 11, 2001 4:13 PM
Tar Beng, Eatie; Slls, Gy, Grewe, Maureen; Resnick, Boneee; Christopuios, Greg; Sampliner, Gany
Ceonervan, Mg, MElls, Marshal; McDonald, Larmy; Radebs, Stewe
Subject: RE: Dabial meeting on Enron/DPIC aroject &8 NSC
Kate, [(D)(3)]
Thanks io all.
wee=LHHGEING] MESERGE—=-
From: Berg, Kabie
Sent: Wednesday, July 11, 2000 &:0% -
Taoc Sills. Gay: Rao, Geetha; Grevee, Maunesn; Besnics, Donne; Cheistopulos, Greg; Samplines, Gary
== Doncvan, Meg: Mils, Marshall; McDonald, Laery; Radeled, Stewe
Suhject: RE: Dasbhol mssling on EncondOPIC prajisct bl ST

| must admit to newver hauﬁg hward of this problem. Geatha's revised talking poinis look good to mea,
L

but | wiould suggest tha

5N

—{riging Mestage——
Froam: S, Gay
Sent: Wietnesday, July 11, 2000 3.5 PM
Ta: Ras, Gestha; Grews, Maureen; Resnick, Bannie: CPristapulas, Grey: Sempliner, Gary
Ces Dorsovan, Meg: Mils, Mersnell; McDonald, Lary; Fadelsat, Steve; Deng, Kate
Subject: FE: Dabhol meeting on Envon/OPIC project at N5C
i thinkit is [(B}(5)] am adding katie berg. she
does expor credits. and eximbank
se=iginal Message----
Fram: R, Gootha
Sant: Wecnesday, July 11, 2001 1259 P4
T Grawen, Mauresrn; Slls, Gay, Resnick, Bonnie, Chriglopuiod, Grag; Samplingr, Gary
Cex Dongvan, Meg; Hitls, Marshal; McDonald, Lasry) Radelel, Sheve
Subifect: RE: Dabmal masting on EnrontOPIC pradect ot BSC

Importance:  Hgh

Attached are the revisions to the OPIC talking points that OPIC sent over late yesterday.

[(B)S)]

The Charge from the US Embagsy will most likely defver the poinis to the GDI.  Please
comment asap. Thanks,

=< Fila: Emblalky 1.doc »>

—wuw—
Grewe, Mauresn
ﬂuﬂ: ‘Wednesday, ety 11, 2001 12:52 PM
Ta: Sis, Gay; Resnick, Bonnie; Christopulos, Greg; Sampliner, Gary; Fao, Gottha
Co: Dongvan, Meg; Mills, Marshall; McDongid, Lamy; Radefet, Stove
Subject: Dabhol meeting on EnnondORIC project at N5C

Tmspartans! High

This is & readout of the meeting at NSC this moming. There is also an ACTION request.
USG agencies are requested 1o gel back to NSC by cob temarrow with camments an

QPIC's suggested talking points for a demarche lo the GOI by the Charge in Dalhi. |
talked 1o the State reps after the meeting (from South Asia bureau, Invesiment office and
Larson's office) and they seem o be basically in the same place as | was on whal an

Frs
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appropriate message mighl be. My proposed plan is that Geatha will take a first crack al
comments on the talking pulnla and ::lru.llal-a lhanmﬂun Tmuur:.r as oarly as possibla

| LI I| EH RS
wa can E-IIT.IJlEl! our mmmanls I'.u S:IEIE and h]rtn nnma up w.ﬂ'r Idrﬂwmaﬂ poinds 1o

gubmit to MEC by cob tomomow, Pleass el me know il you have any concerm:s about
thig plan,

Readoyt of meeting:

Attendees: NSC, Stala (EB front office and investment office, South Asia Bureau),
Treasury (Grewe, Fao, Sampliner), Commerce, OPIC (President Peder Watson, GG Ron
Jonkers and several athers)

[(B)}3)]
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[{(B)(3)]

Gesiha will circulate revised points today. Please commant as quickly as you can and by
cob today if pessible, so we can bry to coordinate with State. Call me or Geetha if you
have any guestions or nead olheér background.

Thanks.
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TALKING POINTS FOR US EMBASSY- INDILA
Re: Mecting with Ministries of Finance and Power and Dabhol Lenders® Steering Commitice

[Follow.up to meeting berween Principal Seeretary and National Security Advisor Mizshra and
OFIC Presidenr Watson (n Waalifngton)

[(B)(5)]
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[(B)5)]
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I:h:m:.'mrnnI Hgg

From: Sills, Gay
Sent: Thursday, July 12, 2001 4:10 PM
Te: Rao, Geealha
Cc: Donovan, Meg
Subjeet: RE: Dabhol meating on Enron/OPIC projact at NSC
ak with me
L~ T —

Froam: B, Gessthn

Sent: Thursday, katy 13, 2000 3:58 PM

Tou S, Gay

Ces Doncrean, Mg

Subject:  EE: Dabhel meeting on Enon/OPIC prolect at NSC
[(B)(5]

<< Filg: Emblalky State 2 doc >=

e gin Mg
Fram: Sk, Gay
Sent:  Thumsday, July 12, 2001 3:44 PM
T&: R, FEathg
Donovan, Meg
il.ll!il:l FW: Dabihol mesting on EreondOFIC projoct ot KSC

——Originl Mesaage-—

Fromm:  Donossn, "w

Senk:  Thesscay, July 12, 2001 3:21 PM

To: Sl Gay

Subrject: RE: Dathal meating an ErvonfORIC project at KSC

[(B)S)]

_..m m-uu
From: S5, Gay
Sont: Thursday, July 12, 2007 3:18 P
Ta: Hag, Gestha; Beng, Kate; Gréves, Mauresn; Aednics, Bonrke: Chrigtapulos, Grag: Sampliner, Gary
Cc: Dongvan, Meg; Hills, Marshall: MeDonald, Larry: Radelsr, Steve
Subject: RE; Dabhol meeting on EnconOFIC project &t KEC
[(B)(5)]
e rigral MEsERgE
Frosm; Rao, Goetha
Sanl: Thisrsckay, by 12, 2000 11:00 AM
Tex Fao, Geetha; Berg, Katke; Sills, Gay, Grewe, Mavreen; Resnick, Bonnie; Christopaics, Greg; Sampingr, Gany
Co Donowan, Meg; Hills, Marshal; McDonald, Lamry; Radelet, Stove
Subject: HE: Dabiwl mesting on EnrpnfOPIC project ab KNS
Importance:  Hgh

Aftached are the 1alking poinis that State senl over this moming. Please review and send back any
comments by 1.30 pm TODAY, We need lo submil a joint set of TPs today. [(b)(5)]
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[(b)(5)] any other suggestions?
<« File: Embtalky 1 Stale doc >=

.-.mrm w..“

From: Rag, Geotha

Sank: Wndnesday, Juy 11, 2001 4:13 PH

To: fheryg, Kate; Sils, Gay; Grewe, Hasreen; Resnick, Bonnle; Christopulos, Greg; Samgliner, Gary

Cc: Bongwan, Meg; Mils, Harshall; McDonald, Lamy; Radelet, Steve

Subject: RE: Dabhol meeting an Ereon/0FIC project at BSC

Kakia, [{b}{ﬁ}] W'l o ahead
Thanks 1o all.

[Firgams! Berg, Kok

Sanl: Wadnescay, July 11, 2001 4:09 P

T Sk, Gary; Rag, Geetha; Greene, Maureen; Resnck, Boannde; Christopulcs, Greg; Samplingr, Gary
Cicz Doncan, Meg; Mills, Maeshall; MoDonald, Larry; Racleiet, Stre

Subject: RE: Dabho! maeting on Ereon/OFIC project at NSC

[(B)(5)]
——Criginal Mesisge——
Fram: iy, Gy
Sent: ‘Wedmesday, July 11, 2001 3:54 PM
Tex Hag, eetha; Grevwe, Maunson; Resnick, Bonnie; Chiistopulos, Greg; Sampliner, Gary
oo mummm,m;m.uﬂnmm:m,m
Subject: RE: Dabhol mpetng on EnrgnOP[C prodect a8 NSC
Eb]{ﬁ}lm am adding katie berg. she
i) credits. and eximbank
mﬂiu-nalr-'lﬁsage-u
R, Geptha
IllIt: Wednesday, July 11, 2001 1:54 P
Ta: Grevee, Mauneery; Sills, Gay; Resnick, Bonne; Dwistopules, Greg; Sampliner, Gany
Ce: Danmrean, Meg; Mills, Marshal; McDonald, Lerry; Radelet, Steve
Subject: RE: Dabidd mpting om Ennon/OPIC project ot KSC
Importance: High
[(b)(5))

The Charge from the US Embassy will most likely deliver the points 1o the
GO, Pleasa comment asap. Thanks,

<< Fila: Embtalky 1.doc »>

—{0riginal Message—--

From: Grevwee, Maunssn

Sent: Wednesday, July 11, 2001 12:52 P

Ta: Sils, Goy; Raesnick, Bonnie; Chrishopuios, Greg; Sampiner, Gary; Raa, Gietha
€ Donovan, Meg; Mills, Marshal; McDonaid, '-lﬂh'. Raclelgt, e

Subject: Dabhol mecting on EnvondORIC project at N5C

Importancge:  High

This is a readout of the meeting at N3C this moming, There is also an ACTICH
egquest, USG I'I':I-E"E are requasied o get back lo MSC by cob tomormow wilh
commenls on W5}

00500000000479



[(B)(S)]

M i
wmm&m Ell'l:l.lml-ﬂl.ll' comimisnls 1o Stale and

fry to come up with jgl
let me know kuhavﬂﬂny r:mcamabwtm r.'Han

Readout of meeting;

Aftendees: NSC, State (EB from affice and Investment afice, Soulh Asla Bureau),
Treasury (Grewa, Rao, Sampliner}, Commaerca, OPIC (President Peter Walson, GC
Ron Jonkers and several others)

[(B)(5)]
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[(B)5)

Geetha will circulate revised points loday. Please comment as quickly as you can
and by cob loday If possible, so we can try to coordinate with State, Call me or
Gaetha if you have any guestions or need other background.

Thanks.

0050000000048



Donova n, Mag N

Fram: Taboui, Ramin
Sont: Tharsday, July 12, 2001 9:00 Ak
To: Grewe, Maureen: Donavan, Meg
Subject: RE: Dabhol mesting on Enron/OPIC progect at MSC
Thank you balh,
s=e=iiginal Message-——
From: Grewe, Maunsen
Senk: Trursday, July 12, 2001 9:00 &M
Tos Doncrean, Meg: Tokul, R

Subject:  RF: Dabhol meeting on EncryOPIC project at NSC

Mope, that's prelty much night

Ramin = wea are going o do an info note on the Dabhol project, just so John has some idea about i, in case it needs
highier level attention at somse point. Thanks.

——Crigingl Mesage——

From: Domsvan, Heq

Santt  Thursday, July 12, 2001 8:08 &M

Ta: Todoui, Raming Grrane, Maieean

Subject: RE: Dabhol meeting on Enmn/OFIC project at H5C

[(B)3)]

Mausreen - did | garble that too badhy?

——-Driginal Message--—-
From: Teiid, Ramin

Sent: Waanesday, by D1, J000 @04 PN
To: Donovan, Meg: Ghiwe, HMauresn
Subject: RE: Dsbihel meeting on EreenyORIC projec at WSO

Didn't gl 1o raise will JBT belone the end of the day, Should | wait until we have points for him 1o review?

-,.....m

From: Donovan, Meg

Sent: Wedhnesday, haby 11, 2001 1:00 PM

Tao: G, Maunsen

Cet T, Fasmin

Subject: RE: Dabhol mseting on EnrondOFIC propect of K50
thanks Maurean, .

[(b}5)]

Assieme we should wail until the talking points Bre avallable to bring this o JBT's attention?
1

r ol
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—Un;-nuﬂungtm

Grimad, Hioroedn
!-1I: Wednesday, iy LI, 2000 12:52 PH
Tos Sibs, Gay; Resrick, Boneie; Chistopulos, Greg; Sampliner, Gary; Rao, Goetha
Ce: Dongyan, Meg; Mils, Marshall; McDonaid, Lary; Radelet, Steve
Subject: Dabhol preeting on Enron/OPIC projoct at NS
T portamna: High
This is a readout of the meeting al NSC this moming. There (s also an ACTION reguest. USG

agencies are requested to get back to NSC by cob tomomow with comments on OPIC's suggested
talking points for a demarche o the GO by the Charge in Delhi, | talked to the Stata reps afler the
meating (from South Asia bureaw, Investmant office and Larson's office) and they seam o ba
bagically in the same place as | was on whal an appropriate message might be. My proposed plan is
that Geatha will ake a first crack al commants on s ulhlngpmﬂ.s and -n-m'lahu tham within
Treasury as early as possible this afternoon, | am reguesting il :
cob today, mﬂmtmnanmlamwmm”unhtﬁﬁmmﬂnthnmmuupvﬁmw
points 1o submit 1o NSC by cob tomorrow. Please let me know If you have any concerns about this

plam,

Readoy of meeting:
Atlendees: NSC, State (EB fronl office and investment office, South Asia Bureau), Treasury (Grews,
Rao, Sampliner), Commaerce, OPIC (President Peler \Watson, GC Ron Jonkers and several others)

[(B)(5]
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interests might diverge.

[(e)5)]

Geatha will circulate revised poinis ioday. Please comment as quickly as you can and by cob today if
possible, 5o we can Iry ko coordinale with Stale. Call me or Geelha i you have any questions or
need alher background.

Thanks.

00500000000484



Donovan, HB«E

=
From: Teboui, Ramin
Senl: Wednesday, July 11, 2001 B:43 PM
To: Daonovan, Mog; Grewes, Maureen
Subject: RE: Dabhol meating cn Enron/OPIC progect al NSC

Didn't get to raise with JBT before the end of the day. Should | wait until we have points for him fo review?

--—-Oiriginal Mess e —

Froam: Drcrean, Mig

Senkz ‘Wednescay, July 11, 2001 1200 FM
T CFewal, Maneen

e Tadkowi, Ramin

Subject: EE: Dabhol mesting on Ennan/OFIC projec a8 NSC

thanks Mauseen,,.

Ramin - we should probably bring JBT into the loop on this? Background is that [(D)(5)]

Assume we should wait until tha lalking poinis are available (o bring this to JBT s attention?

~——riginal Mt age-——
From:  (Grews, Maunsen
Sent:  Wednesday, July 11, 2001 12:52 PH

Tar Sills, Gay; Resnick, Bormie; Chisiopulos, Giig; Samgdner, Gary; Fag, Goitha
Cet Doncwan, Heg: Mills, Marshall; Mclicnald, Lamry; Radelet, Stewe
Subject: Dabhal mesting on EnronOPIC praject at NSC

Importance:  Hgh

This is a readout of the meeting at NSC this moming. There is also an ACTION reguest. LUSG agencies are
requested to get back bo NSC by cob lomamow wilh comments on OPICs suggested talking pomis for a
demarche to the GOI by the Charge in Delhi | talked fo the State reps afier the meeting {from South Asia
bureau, Investment office and Larson’s office) and they seem o be basically in the same place as | was on whal
an appropriate message might be, My proposed plan is that Geetha will take a first crack at commenis on the
talking points and circulate them within Treasury as early as possible this afternoon,

[} &0 that we can circulate our comments to Stale and try o come up
with joint suggested points 1o submil to NSC by cob lomarrow._Please let me know if you have any concams
about this plan.

Readout of meating:
Allendess: NSC, State (EB front office and investment office, South Asia Bureau), Treasury (Grewe, Rao,
Samplinar), Commerce, OPIC (President Peler Walson, GC Ron Jonkers and several olhers)

[(B)(3)]
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[(B)(5)]

Geetha will circulate revised poinis today, Please comment as quickly as you can and by cob today if possibla,
S0 W Can iry o coordinate with State, Call me or Geatha if you have any questions or nead other background,

Thanks,

00500000000486



Donovan, Me

From; Rao, Gealha

Sent: Wednesday, July 11, 2001 413 PM

T m Kalie: Sits, Gay; Grawa, Maureen; Resnick, Bonnie; Christopulos, Greg: Sampliner,
Cc: Daonovan, Meg: Mills, Marshall; McDonald, Lamy; Radelet, Steve

Subject: RE; Dabhol meeting on Enfron/OPIC project al N3G

Kate, [(D)(S)]

Thanks to all.

saseJriganal Message--—-
From: Beng, Katie
Sent: Wednesday, July 11, 2001 4:04 PH
Ta: Sy, Gay; Rba, Gaetha) Grewe, Mauress; Resnick, Bonnig, Christopuios, Greg; Samplingr, Gary
Cet Donovan, Meg: Mils, Marshall; McDonsid, Larry; Raceiol, Stove
Subject AE: Danhol mesting an Ervon/OFIC project ot WG
I rmust admit T mvg: having heard of this problem, Geatha's ravised talking points look good to me, bul | would
suggest that [(D)(5)]

gl Hessage—

From: S5, Gay

Senbr  VWednesciay, July 11, 3001 3:54 PM

To: Ena, Geetha; Grews, Mauresn; Resnick, Bonnie; Christapules; Greg; Samelingr, Gary
e Dorcretn, Meg) Mills, Marshall; McDonald, Larry; Radeiet, Steve; Berg, Kalie
Subject: RE: Dabhol meeting on EnronfOPIC praject a2 NSC

i thinkit is [{bY(5 am adding katie berg. she does export credits.
and exmind )

s===}iginal Message——

From: Ry, Genriiem

Sank: Wodnesday, July 11, 2000 1:54 MM

Too Grewe, Maureen: Silis, Gay; Resnick, Bonnie; Cheistopuiics, Greg; Samplines, Gary
Cex Donovan, Megs Mils, Marshall; McDonald, Larry; Radelet, Seve

Subject: HEM#MMHW#W#;HC

Importance:  High

Attached are the revisions to the OPIC talking points that OPIC sent over late yesterday. [(b)(5)]
[(B)(5)]

Plaase comman] asap, Thanks.

<« Filg: Embialky 1.dog ==

e PSS =

Froma Girgere, Maureen

Senks Wednesdiy, July 11, 2000 12:52 PM

Tad Siils, Gay: Resnick, Bonnig; Crwsbopulos, Greg: Sampliner, Gary, Raa, Geetha

Cc Donovan, Meg; Mills, Marshal; McDonald, Lacry; Radeiet, Siove

Subject: Cizishol mesting an Encon DPIC projed 84 HSC

Impartance: High

This Is a readout of the meeting at NSC this moming. Thers is also an ACTION request, USG agencies

are raquesled 1o get back 1o NSC by cob tomomow with comments on OPIC's suggested talking points
for @ demarche 1o the GO| by tha Charge in Delhi. | lalked to the State reps after the meeting (from South
Asia bureau, lmvestment office and Larson's office) and they ssem to be basically in the same place a8 |

1
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was on whal an appropriaia message mighl be. My proposed plan is that Geetha will take @ first crack al
mmanuunmumngnmum:nmamwlmew as parly as possible this afternoon. |

: mﬂmlmmnwmlemummmmn
i . Please |at ma

Slaluandlrgrlumnuupwﬂn' i i3
know il you have any mnmnsabuulhlsplm

Readoul of meeling;
Altendees: M3C, State (EB front office and investment office, South Asia Bureau), Treasury (Grawe,
Rao, Samplinar), Commearca, OPIC {Prasident Paler Waison, GC Ron Jonkers and saveral othars)

[(R)(S]]

Geetha will circulate revised points inday, Please comment &s quickly as you can and by cob today Il
possible, so we can bry to coordinate with Stale. Call me or Geetha if you have any questions or need

F)

00500000000488



othar background.

Thanks,
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Donovan, Meg = == ——

From: Samphiner, Gary

Sent: Wednesday, July 11, 2001 2:38 PM

To: Rao, Geetha; Grewe, Maureen; Sills, Gay, Resnick, Bonnie, Christopulos, Greg
G Donavan, Meg: Mills, Marshall; McDonald, Lairy, Radelal, Steve

Subject: RE: Dabhal meeting on Enron/OPIC project at NSC

| think the revisions [(DN5])]

~-=Ciriginal

From: Hap, Goetha

Sanl: Wecnesday, July 11, 3001 1:54 PM

Tor Grewe, Mauroer; Sils, Gy, Resnick, Bonne; Chintopulos, Gregu Sampliner, Gary

e Diororvan,
Sulbject: RE: Dabhol mesting o Enton'OFIC project ot N5C

Meg; Mk, Marshall; McDonald, Larry: Fadelst, Steve

Importance: Hon

Aftached are the revisions to the OPIC talking points thal OPIC sent over [ate yesterday, [(D)(5)]

Please comment asap. Thanks,

<< File: Embtalky1.dog ==

This is a readout of the meeting at NSC this morning. There is also an ACTION request USG agencies are
requesiad to got back lo NSC by cob tomaomow with comments on OPIC's suggested talking paints for a
demarche to the GOl by tha Charge in Delhi, | talked to the State reps afler the meeating {from South Asia
bureau. Investment offics and Larson's office} and they séem 1o be basically in the same place as | was on what
an appropriate message might ba. My proposed plan is that Geatha will take a first crack at comments on the
talking points and circulate them within Treasury as early as possible this aflermoon. | am requesting thal
gyveryong provide comments by cob today, so that we can circulale our comments 1o State and Iry lo come up
cob tomarrow, Please lel me krow if you have any concems

oint sugoesher
about this plasn,

Reagoul of meeling.
Afandess: NSC, State (EB front office and investment office, South Asia Bureau), Treasury (Grewe, Rao,
Sampliner), Commerce, OPIC (President Peter Watson, GC Ron Jonkers and several others}

[(b)S)]
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[(B)}5)]

Geatha will circulate revised poinis loday. Please commani as quickly as you can and by ¢ob loday i possible,
£0 we can Iry 1o coordinate with State. Call me or Geetha if you have any questions or nead ather background.

Thanks,

0050000000049



Donovan, Ma

Fram: Rao, Gealha

Sent: Wednesday, July 11, 2001 1:5¢ PM

To: Grewe, Maureen; Sills, Gay; Resnick, Bonnie; Christopulos, Grag, Sampliner, Gary
Ce: Donovan, Meg, Milis, Marshall; McDonald, Larry, Radelal, Steve

Subject: RE: Dabhal meating on Enrea/OPIC project at NSC

Importance: High

Attached ara the revisions 1o the OPIC taking points that OPIG sent over late yesterday. [(D)(S)]

Please cammant asap, Thanks.

w]

Eromsiy i des

Fram: Grewer, Mauneen

Senits Wednescay, July 11, 2001 12:52 PH

Tao: Shis, Gay; Resnick, Bonnie; -Lmumhs,ﬁmg,ﬁunpiw Gary, s, Giethe
Ce Dongvan, Meg; Mils, Harshall; MoDonald, Lamy; Sadelst, Stewe

Subject: Diabhol meeting on Ennary ORI project al NSC
Importancs: High

This is & readout of the meeting at NSC this moming. There is also an ACTION request, USG agencies are
requestid 1o gel back to NSC by cob lomarrow with comments on OPIC's suggested lalking points for a demarche fo
the GOl by the Charge in Delhi. | talked 1o the State reps after the meeting (from South Asia bureau, Investment
office and Larson's office) and they seem to be bagically in the same place as | was on what an appropriala message
might be. My proposed plan is that Gaamumuhhurhlm:kﬂwmmﬂmmmnmw points and circulate them
within Treasury as earty as possible this aternoon. | am gsting that everyong provide comments by cob today,
WMWMHWMWBWEBWWWMMHPWM&WM
cob tomotrow, Please el me know if you have any concerns about this plan.

Readout of masting;
Attendeas: MSC, State (EB front office and investment office, South Asia Bureau), Treasury (Grews, Rao,
Sampliner), Commerce, OPIC [President Paler Watson, GC Ron Jonkers and several athers)

[(b){5)]
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[{B)3)]

Geestha will circulate revised points loday. Flease comment as quickly as you can and by cob today if possibie, 50 we
can try to coordinate with State. Call me or Geetha if you have any questions or need other background.

Tharks,

005000000004593



TALKING POINTS FOR US EMBASSY- INDIA
Re: Mecting with Ministries of Finance and Power and Dabhol Lenders” Steering Committee

[Follow-up to meeting between Principal Secretary and National Security Advizsar Mishra and
OPIC President Watsow (n Washingion)

(b))

00500000000454



[(B)(5)]
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From: Rao, Geslha
Saent: Thursday, July 12, 2001 2:25 PM
To: Danovan, Meg _
Subject: RE: Dabhol mesting on Enron/OPIC project at NSC
[(B)(5)]

——Origral Message===-

From: Dorgran, Meg

Sent: Thursday, July 12, 2001 1:54 PM

Ta Rag, Goetha

Subject: P Dabhol meeting on Enron/OPIC project at NSC

Importance: Hgh

| couldn't resist. [(B)(5)]

s==s=piginal Message-—-
ek mThlﬂliH 200 11:01 AM
) iz,
ﬁn mﬁ,m:?mnuu cill Gay: Groewae, Maoreen; Resnick, Bonnie; Christopuios, Grag; Samgliner, Lary
Co Danervan, Mieg; Mills, Marshali; McDonaid, Larry; Radelet, Seve
Subject:  RE: Dabhol meeting on Enrony DPIC project ot NSC
Importance: High

Attached are the talking points that State sent over this morning. Please review and send back any comments by
1:30 pm TODAY. We reed to submil a joint set of TPs today. [(D)(5)]

any other segpeslions?

< Fila: Embialky 1 Stale dog >=

=eeiCiriipnal WEgEAgEe s
From:  Eao, Goitha
Semt:  ‘Wednesday, July 11, 20601 4:13 P

Toz

By, Katie; Sils, mﬁmmmmmmmﬂw

iz Dianevan, Mog; Hill, Marshall; McDonaid, Laery; Padele?, Steve
Subject: AE: Dabhal mesting on Encon/OFIC project at KSC

Katie, [(D)(5)] We'll go ahead and send

00500000000496



farward the points to State to push for a joint agreament on talking points... Thanks to all,

e Cirig A RBSE B -
From: Barg, Kate
Sent: Wednesday, July 11, 2001 4:09 F4

To: Sils, Gay; Rao, Geetha; Grewe, Maunesn; Resnick, Bonnle; Christepalos, Greg; Sampliner, Gary
Ce: Dongwan, Meg; Mills, Marshall; McDonaid, Larmy; Radelst, Steve

Subject:

RE: Dabhol meating on ErvonfORIC project at KSC

| must admit to never having heard of this problem. Geetha's revised talking points ook good o me, but |
would suggest that [{h]{ﬁ}]

S, Gay
Wednescay, July 11, 20010 354 PM
i , Mauncen; Resnick, Bonnie; Chistopulos, Greg; Sampliner, Gary
Cxorcan, Meg: Mils, Marshall; MoDonald, Lary; Radelot, Sbews; Borg, Kate
RE: Dubhol mesting on Enon/OPIC projed at NSC

am adding kalié berg, she does export

—-Diruginaal Message-—-
Froami Fag, Geetha
Sants Wednesdy, July 11, 2007 154 FH
To Grewe, Maurssn: Sits, Gay; Resnick, Bonnie; Christapulos, Greg; Seenplnes, Gary
iz Doncean, Meg; Mille, Marshal; McDonald, Lamy; Radelet, Stive
Subjet: RE: Dubhod meting on EnreeiOPIC project ak NSC

Importance:  High

Altached are the revisions to the OPIC talking points that OPIC sent over late yesterday. [(D)(5)]

Tha

Charge from the LiS Embassy will most likely deliver the points to the GO Please commant agap,
Thanks,

<< Fila: Embialky1.dog ==

mereeCiigNA] MEIERGE-——

Firom: Greswe, Hairosn

Sant: Wednesaay, My 11, 2001 13:52 PH

Ta: Sifis, Gay; Reseick, Bonnie; Christopulcs, Greg; Sampliner, Gary) Rac, Geetha
Ce: D, Mg Mils, iMarshall; McDankic, Larry, Radeiet, Shoee

Subject: Drabhel meeting on EnenyOPIC project at NSC
Importance: High
This is a readout of the mesting a1 NSC this morning, These ks also an ACTION reguest, USG
agencies are requested 1o get back 1o NSC by cob tomorrow with comments on OPIC’s
suggested talking points for a demarche to the GOl by the Charge in Delhi. | talked to the State
reps after the meeting (from South Asia bureau, Investment office and Larsen's office) and they
seem to be basically in the same place as | was on what an appropriate message might ba. My
plan is (hat Geetha will tlake a firs! crack at comments on the talking pomis and
circulate them within Treasury as early as possibla this atternoon, | am requesting that avervone
provide comments by cob today. so that we can circulate cur commants fo Stale and try 1o come
up wilh joind sucgasted pod  subrnit to M vy cob lomoreow, Please let me know if you
have any concams about this plan.

Readout of meating;

Abendees: NSC, State (EB front office and invastment office, Soulh Asia Bureau), Treasury
{Grewe, Rao, Sampliner), Commerce, OPIC (President Peter Walson, GC Ron Jonkers and
saveral others)

[(B)(5]
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[(B)5)]

Geetha will circulate revised points today. Please commaent as quickly as you can and by cob
today if possible, 5o we can Iry 1o coondinate with State, Caill me or Geetha if you have any
guestions or need other background.

Thanks.

00500000000498



ﬂanuvag, Haﬂ

From: Grinwe, Mauraen
Sant: Wadnesday, July 11, 2001 1:23 PM
To: Donovan, Meg
Subject: RE: Dabhol mesting on EnreriOPIC project al NSC
great, thanhs!
~Original Fessage--——
From: Donovan, Meg
Sent: Wednessay, Sty L1, 2000 1:22 PH
Ta: Grisws, Haureen
Ce: Todoui, Ramin
Subject:  RE: Dabhol mesting on Enioe/OPIC project at NSC
thanks Maursen,.,
Ramin's call on the info mame. but it sounds [(D)(S)] On talking points you're probably
righa.

Il give Ramin the background on the OPIC seat as soon as he has time to breathe.

el Meseagea s
Frosm:  Gneves, Maureen

Sentz  Wednesday, July 11, 2001 117 PH
Tox: Donovan,

Cicx Todoul, Ramin

Subject: AE: Dadhol mecling on ErsonCPIC project ol NSC

Happy lo be guided here. Mot sura John really needs fo see these particular points i we succeed in making them
more general (would be in keeping with typical USG points). Bt let me know if you wani him to see it and M
make sure they gel to you.

Probably an ifo memao is a good idea though't YWhal do you think?

Do we know if Treasury has filled its seal on OPIC's Board that used 1o be occupled by St Eizenstal? Larson is
on the OPIC Boand and will be reviewing the points.

——Criginal Meszage——

From: [Diarumiian, Mg

Senit: Waeddnesday, Juby 11, 2001 2:00 PH

Ta: Grewe, Maunsin

Cc: Toloul, Ramin

Subject: RE: Dabhal mesting on Ercon/DPIC praject st NSC

thanks Mauraen...

[B)S)]

Assume we should wait until the talking points are available to bring this to JBT's altention?

weriginal Mespge—

Froam: Grews, Maureen

Sent: Wednesdey, July 11, 2001 12=52 PM

To: Sills, Giy; Ressnick, Bonnie: Chistopulos, Gregu Samplner, Gary, Rao, Goetha
Cic Dondavan, Meg; Hilk, Marshal; McDonald, Lanry; Radeel, Steve

Subject: Cabhal mesting on Enron ' OFIC project a8 NSC
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Importance; High

This is a readout of the meeting at NSC this moming. There is also an ACTION request. USG 3
are requesied to gel back to NSC by cob tomormow with commants an OPICs suggested Lalking paints
for a demarche to the GOH by the Change in Delhi. | talked 1o the State reps afler the maating (from South
Asia bureau, Invesimend office and Larson's office) and they seem o be basically in the same place as |
wias on whal an appropriate message might be. My proposed plan is that Geetha will lake a firsl crack al
mmrnunls nn the lalking paanls and circulale them within Treasury as early as possible this alternoon, 1
ide comments by cob , 50 fhat wa can circulate our commants lo
Eialaandhyh:mmmmn b0 sk . Pleass lel me

know if you have any concerms al:t:lu: Ihls plm
Readout of mesling:

Aftendess: MSC, State (EB front office and investment office, Soulh Asia Bureau), Treasury [Grewe,
Rao, Sampliner), Commerce, OPIC (Presiden Peter Walson, GC Ron Jankers and several othars)

[(B)(S)]
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[(b)(5)]

Geatha will circulale revised points today. Please commant as quickly as you can and h-j'_c-uh today if
possible, 50 we can try to coordinate with Stale. Call me or Geetha if you have any questions or need
other background.

Thanks,
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Donavan, Meg

Fram: Grawe, Maurean

Sent: Wiedngsday, Juby 11, 2001 1:17 PM

To: Donovan, Mg

Cc: Taloul, Ramin

Subject: RE: Dabhal meeting on Enron/OPIC project at NSC

Happy to be guided hera. Mot sure John really needs to see these pariscular points if we succead in making them more
general (would be in keeping with typical USG points). But lat ma know if you want him to see it and Il make sure they
el lo you.

Probably an info mama is a good idea though? What do you think?

Do we know if Treasury hae fillad its seat on OPICs Board that used lo be ocoupied by Stu Eizenstal? Larson is on the
OPIC Board and will be reviewing the points.

gl Mg

P rosm; Donoan, Meg

Sent: Wecnesday, July 11, 2001 1200 P
Tor Grewee, Mauneen

e Tokn, Ramin

Subpect: HE; Dabihol meeting an EreondOFIC project at KEC
thanks Maurean. ..

[(B)(5)]

Assume wa should wait until the talking points are available fo bring this to JBT's attention?

From:  Grewes Mauisen

Sentr  Wednsdsy, July 11, 2001 12752 PM

To Cille, Gary: Peesnick, Bonnie; Chrictopulos, Greg; Sampliner, Gary; Rag, Goctha
Cic: Donovan, Meg; Milts, Marshall; McDonald, Laery; Radsiel, Sove
Subject: Dabiol meeting on EnronOFIC praject st K&C

Importanoe: High

This is & readoul of the mesaling at NSC this morning. There is aisg an ACTION reguest. USG agencies are
requested Io get back lo NSC by cob tomormow with commants on OPIC's suggested talking points for 3
gamarche o the GOI by the Charge in Dethi. | ta’ked to the State reps after the meeting (from South Asia
bureay, Investment office and Larson's office) and they seem 1o be basically in the same place as | was on what
an appropriate message might be. My proposed plan is that Geetha will take a first crack al comments on the
talking points and circulate them within Treasury as eary as possible this afterncon, | am

50 that we can circulate our comments to S1ate and try 1o Comé up

amaraw. Please ol me know il you Rve any Concems

Readout of meeting:
Aftendeas: NSC, State (EB front office and investment offica, South Asia Bureau), Treasury (Growe, Rao,
Sampliner), Commerce, OPIC [President Peler Watsan, GC Ron Jonkers and several olhers)

[(B)E)]
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[(B}S)]

Geetha will circulate revised points loday, Please comment as quickly as you can and by cob today if possibla,
so wa can Iry 1o eoordinate with Stata, Call ma or Geetha if you have any questions or need other background.

Thanks.
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Donovan, Meg s

From: Grewe, Maureen

Sent: Wednesday, July 11, 2001 12:52 PM

To: Sills, Gay; Resnick, Bonnie; Chrstopulos, Greq; Sampliner, Gary; Rao, Geetha

Cc: Donovan, Meg: Mills, Marshall, McDonald, Larry; Radalet. Steve

Subject: Dabhol meeting on Enfon/OPIC project at NSC

Importance: High

This is a readout of the meating at NSC this moming. There is also an ACTION request. USG agencies ane requesiad bo

get back lo NSC by cob tomorrow with comments on OPIC's suggesied talking paints for a demarche to the GOl by the
Charge in Dedhi. | talked to the State reps after the meeting {from South Asia bureau, Investment office and Larson's
alfice) and they sesem to ba basically in the same place &s | was on what an appropriate message might be. My proposed
plan is that Geetha will take a first crack at comments on the lalking points and circulate them within Treasury as early as
possibla this aftemaon. | am requesting thal evensgng provide o loday, so that we can circulate our
comments 1o State and try to come up with joint suggestad poi b {emi

if you have any concerns about this plan.

Readoul of mesting;
Altendees: NSC. Stale (EB front office and invesiment office, South Asia Bureau), Treasury (Grewe, Rao, Sampliner),
Commarnce, OPIC (President Peter Watson, GG Ron Jonkers and several othars)

[(B)(S)]
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[(B)(3)]

Goetha will sirculate revised points today. Please comment as quickly as you can and by cob teday if possible, so we can
try to coordinale with State. Call me or Geetha If you have any questions or need other background,

Thanks.
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T 25-2001 13:48 F.a1

CEPASTMENT CF THE TREASURY
WADINaETEN

Offcs of Maitia mﬂﬂ-ﬂw&m (OASIA/IDE)
L1500 Pennsylvamia Avenue, LW,

Tel #
FAX # =
From: éggﬂbiﬁdz_ {:;égggr’

_-

"'IJ Ci-;ﬂ’l-q--—--i—-E.ﬁ-c.&-E’ /?_?'7‘#'&5? ?Lﬁ_ 7:‘.*-.-'1.-&&#-'

Z) Bz Jo % o sl op lir=
F;;F;'L'F
f.

00800000000028



Bradshaw, Tar;'q

— — e ——
From: Fress_Office@iinance-rep senate.gov
Sant: Menday, January 14, 2002 5:18 PM
To: Jill_Gerber@inance-rep.senale gov

Subject: Enron, retirement plan nules

For Immediate Release
Monday, Jan. 14, 2003

Grassley Explores New Protections for Retiremont Plan Participants

WASHINGTON - Sen. Chuck Grassley, rarking member of the Committes on
Finance, is pursuing whether Congress should tighten up protectionms for
retirement plan participants in light of Enron's collapse.

“Millions of Americans have hundreds of billions of dollara invested in
e=ployer-sponsored retirement plans,® Grassley said. “Thess plang receive
favored treatment under the federal tax code. The Committes on Finance has the
primary responsibility, under its jurisdiction, for makinrg sure retirement plana
comply with the tax code and other laws, Our comzittes also has che
responsibility to fix any weaknosses that might leave retirement plan
participants in trouble if their employer goes under.®

Gragsley said the detalls of the Enron retirement plans are still
forthcoming. However, he said, some areas already are emerging as targets for
aerut bny. Specific areas Grassley ip looking inte are:

Company stock. Under current rules, a cospany can reéstrict a recirsmest
plan participant from selling the mateh received in company stock through an
erployee stock ownership plan. (Enron employees' cospany stock matches were
restricted.] Grassley is researching whether smployess should be able to change
this investment choice prior to an arbicrary age.

Mandated purchases of company stock. Current law allows a plan sponsor to
cospel employees to purchase up te 10 percent of employer stock as a condition
of participating in a 401(k) plan. Orassley said he thinks this rule should be
eliminated.

Fiduciary rules. These rules snsure that companies properly invest and
handle retirement plan money, including spending the money for the exclusive
bencfit of their emplovees. Retirement plans ars tax-favored vahicles,
authorized under the Internal Revenus Code, Gracgley sald he wants to learm
whether Enrcn officials viclated their fiduciary duties and in general, whether
Congress should change the existing rules.

Black-outs. A “black-out® or *lockdown® occurs when a plan la shut down
for & pericd of time to allow, for example, change to another plan
administrator. Enron had such a "black-cut," though the lengeh of time is
disputed. GCrassley sald he wants to get the Facks on this event becauss ie may
coincide with the decline in the company's steek value.

Mandated diversification of stocks in retirement plans. Some legislation
kags been introduced thar mandates employees hold no more than a certain
percentage of stock in their 401(k) plan. Diversification in one part of the
plan should indicate that all investments should be mandated. Grassley said he
has an cpen mind, but chinks mandates are net desirable nor parcicularly
feasible.

Gragsley sald he is pursuing these ideas with experts from outside groups
and agencies such ag the Treasury Department, the Labor Department and the
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