






cause any covenant or agreement of the Company contained in this Agreement not to be
complied with or satisfied in any material respect and (ii) except as Previously Disclosed, any
fact, circumstance, event, change, occurrence, condition or development of which the Company
is aware and which, individually or in the aggregate, has had or would reasonably be expected to
have a Company Material Adverse Effect;prOliided, however, that delivery of any notice
pursuant to this Section 3.4 shall not limit or affect any rights of or remedies available to the
Investor; proliided,further, that a failure to comply with this Section 3.4 shall not constitute a
breach of this Agreement or the failure of any condition set forth in Section 1.2 to be satisfied
unless the underlying Company Material Adverse Effect or material breach would independently
result in the failure of a condition set forth in Section 1.2 to be satisfied.

3.5 Access, Information and Confidentiality.

(a) From the Signing Date until the dale when the Investor holds an amount of
Preferred Shares having an aggregate liquidation value of less than 10% of the Purchase Price,
the Company will pennit the Investor and its agents, consultants, contractors and advisors (x)
acting through the Appropriate Federal Banking Agency, or otherwise to the extent nece~sary to
evaluate, manage, or transfcr its investment in the Company, to examine the corporate books and
make copies thereof and to discuss the affairs, finances and accounts of the Company and the
Company Subsidiaries with the principal officers of the Company, all upon reasonable notice and
at such reasonable times and as often as the Investor may reasonably request and (y) to review
any information material to the Investor's investment in the Company provided by the Company
to its Appropriate Federal Banking Agency. Any investigation pursuant to this Section 3.5 shall
be conducted during nannal business hours and in such manner as not to interfere unreasonably
with the conduct of the business of the Company, and nothing herein shall require the Company
or any Company Subsidiary to disclose any information to the Investor to the extent (i)
prohibited by applicable law or regulation, or (ii) that such disclosure would reasonably be
expected to cause a violation ofany agreement to which the Company or any Company
Subsidiary is a party or would cause a risk of a loss of privilege to the Company or any Company
Subsidiary (provided that the Company shall use commercially reasonable efforts to make
appropriate substitute disclosure arrangements under circumstances where the restrictions in this
clause (ii) apply).

(b) From the Signing Date until the date on which all of the Preferred Shares and
Warrant Shares have been redeemed in whole, the Company will deliver, or will cause to be
delivered, to the Investor:

(i) as soon as available after the end of each fiscal year of the Company, and
in any event within 90 days thereafter, a consolidated balance sheet of the Company as of
the end of such fiscal year, and consolidated statements of income, retained earnings and
cash flows of the Company for such year, in each case prepared in accordance with
GAAP and setting forth in each case in oomparative ronn the figures for the previous
fiscal year of the Company, and which shall be audited to the extent audited financial
statements are available; and
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(ii) as soon as available after the end of the first, second and third quarterly
periods in each fiscal year orthe Company, a l;Opy of any quarterly reports provided to
other stockholders of the Company or Company management.

(c) The Investor will use reasonable best efforts to hold, and will use reasonable best
efforts to cause its agents, consultants, contractors and advisors to hold, in confidence all noo­
public records, books. contracts, instruments, computer data and other data and information
(collectively, "Information") concerning the Company furnished or made available to it by the
Company or its representatives pursuant to this Agreement (except to the extent that such
information can be shown to have been (i) previously known by such party on a non·confidential
basis, (ii) in the public domain through no fault of such party or (iii) later lawfully acquired from
other sources by the party to which it was fumished (and without violation of any other
confidentiality obligation»; provided that nothing herein shall prevent the Investor from
disclosing any Information to the extent required by applicable laws or regulations or by any
subpoena or similar legal process.

(d) The Investor's information rights pursuant to Section 3.5(b) may be assigned by
the Investor to a transferee or assignee of the Purchased Securities or the Warrant Shares or with
a liquidation preference or, in the case of the Warrant, the liquidation preference orthe
underlying shares of Warrant Preferred Stock, no less than an amount equal to 2% of the initial
aggregate liquidation preference of the Preferred Shares.

Article IV
Additional Agreements

4.1 Purchase for Investment. The Investor acknowledges that the Purchased Securities
and the Warrant Shares have not been registered under the Securities Act or under any state
securities laws. The Investor (a) is acquiring the Purchased Securities pursuant to an exemption
from registration under the Securities Act solely for investment with no present intention to
distribute them to any person in violation of the Securities Act or any applicable U.S. state
securities laws. (b) will not sell or otherwise dispose of any of the Purchased Securities or the
Warrant Shares, except in compliance with the registration requirements or exemption provisions
of the Securities Act and any applicable U.S. state securities laws, and (c) has such knowledge
and experience in financial and business matters and in investments of this type that it is capable
ofevaluating the merits and risks of the Purchase and of making an infonned investment
detision.

4.2 Legends.

(a) The Investor agrees that all certificates or other instruments representing the
W,ln'ant will bear a legend substantially to the following effect:

"THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD
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OR OTHERWISE OISPOSED OF EXCEPT WHILE A REGISTRATION
STATEMENT RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LA WS OR PURSUANT TO AN EXEMPTION
FROM REGISTRATION UNDER SUCH ACTOR SUCH LAWS.

THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN. A COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT WILL BE VOID."

(b) In addition, the Investor agrees that all certificates or other instruments
representing the Preferred Shares and the Warrant Shares will bear a legend substantially to the
following effect:

"THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE NOT SAVINGS
ACCOUNTS. DEPOSITS OR OTHER OBLIGATIONS OF A BANK AND ARE NOT
INSURED BY THE FEDERAL DEPOSIT INSURANCE CORPORATION OR ANY
OTHER GOVERNMENTAL AGENCY.

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933. AS AMENDED (THE
"SECURITIES ACT"). OR THE SECURITIES LAWS OF ANY STATE AND MA Y
NOT BE TRANSFERRED. SOLD OR OTHERWISE DISPOSED OF EXCEPT WI·ilLE
A REGISTRATION STATEMENT RELATING THERETO IS IN EFFECT UNDER
SUCH ACT AND APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO
AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUCH LA WS.
EACH PURCHASER OF THE SECURITIES REPRESENTED BY THIS
INSTRUMENT IS NOTIFIED THAT THE SELLER MAYBE RELYING ON THE
EXEMPTION FROM SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE
144A THEREUNDER. ANY TRANSFEREE OF THE SECURITIES REPRESENTED
BY THIS INSTRUMENT BY ITS ACCEPTANCE HEREOF (I) REPRESENTS THAT
IT IS A "QUALIFIED INSTITUTIONAL BUYER" (AS DEFINED IN RULE 144A
UNDER THE SECURITIES ACl1. (2) AGREES THAT IT WILL NOT OFFER. SELL
OR OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY THIS
INSTRUMENT EXCEPT (A) PURSUANT TO A REGISTRA TION STATEMENT
WHICH IS THEN EFFECTIVE UNDER THE SECURITIES ACT. (B) FOR SO LONG
AS THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE ELIGIBLE
FOR RESALE PURSUANT TO RULE I44A. TO A PERSON IT REASONABLY
BELIEVES IS A "QUALIFIED INSTITUTIONAL BUYER" AS DEFINED IN RULE
144A UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS OWN
ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER
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TO WHOM NOTICE IS GIVEN THAT THE TRANSFER IS BEING MADE IN
RELIANCE ON RULE 144A, (C) TO THE ISSUER OR (D) PURSUANT TO ANY
OTHER AVAILABLE EXEMPTION FROM THE REGISTRATION
REQUIREMENTS OF THE SECURlTIES ACT AND (3) AGREES THAT IT WILL
GIVE TO EACH PERSON TO WHOM THE SECURITIES REPRESENTED BY THIS
INSTRUMENT ARE TRANSFERRED A NOTICE SUBSTANTIALLY TO THE
EFFECT OF THIS LEGEND.

THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURJTIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURJTIES AND THE
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURlTlES REPRESENTED BY THIS INSTRUMENT MAY NOT
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT WILL BE VOID:'

(e) In the event that any Purthased Securities or Warrant Shares (i) become registered
under the Securities Act or (ii) are eligible to be transferred without restriction in accordance
with Rule 144 or another exemption from registration under the Securities Act (other than Rule
144A), the Company shall issue new certificates or other instruments representing such
Purchased Securities or Warrant Shares, which shall not contain the applicable legends in
Sections 4.2(a) and (b) above; provided that the Investor surrenders to the Company the
previously issued certificates or other instruments.

4.3 Certain Transactions. The Company will not merge or consolidate with, or sell,
transfer or lease all or substantially all of its property or assets to, any other party unless the
successor, transferee or lessee party (or its ultimate parent entity), as the case may be (if not the
Company), expressly assumes the due and punctual perfonnance and observance ofeach and
every covenant, agreement and condition of this Agreement to be performed and observed by the
Company.

4.4 Transfer of Purchased Securities and Warrant Shares; Restrictions on Exercise of
the Warrant. Subject to compliance with applicable securities laws, the Investor shall be
pennitted to transfer. sell, assign or otherwise dispose of ("Transfer") all or a portion of the
Purchased Securities or Warrant Shares at any time, and the Company shall take all steps as may
be reasonably requested by the Investor to facilitate the Transfer of the Purchased Securities and
the Warrant Shares; prOVided that the Investor shall not Transfer any Purchased Securities or
Warrant Shares if such transfer would require the Company to be subject to the periodic
reporting requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934 (the
"Exchange Acf'). In furtherance of the foregoing, the Company shall provide reasonable
cooperation to facilitate any Transfers of the Purchased Securities or Warrant Shares, including,
as is reasonable under the circumstances, by furnishing such information concerning the
Company and its business as a proposed transferee may reasonably request (inclUding such
information as is required by Section 4.5(k») and making management of the Company

-17-



reasonably available to respond to questions of a proposed transferee in accordance with
customary practice, subject in all cases to the proposed transferee agreeing to a customary
confidentiality agreement.

4.5 Registration Rights.

(a) Unless and until the Company becomes subject to the reporting requirements of
Section 13 or 15(d) of the Exchange Act, the Company shall have no obligation to comply with
the provisions of this Section 4.5 (other than Section 4.S(b)(iv)-(vi»;providedthat the Company
covenants and agrees that it shall comply with this Section 4.5 as soon as practicable after the
date that it becomes subject to such reporting requirements.

(b) Registration.

(i) Subject to the terms and conditions of this Agreement, the Company
covenants and agrees that as promptly as practicable after the date that the Company
becomes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act
(and in any event no later than 30 days thereafter), the Company shall prepare and file
with the SEC a Shelf Registration Statement covering all Registrable Securities (or
otherwise designate an existing Shelf Registration Statement filed with the SEC to cover
the Registrable Securities), and, to the extent the Shelf Registration Statement has not
theretofore been declared effective or is not automatically effective upon such filing, the
Company shall use reasonable best efforts to cause such Shelf Registration Statement to
be declared or become effective and to keep such Shelf Registration Statement
continuously effective and in compliance with the Securities Act and usable for resale of
such Registrable Securities for a period from the date of its initial effectiveness until such
time as there are no Registrable Securities remaining (including by refiling such Shelf
Registration Statement (or a new Shelf Registration Statement) if the initial Shelf
Registration Statement expires). Notwithstanding the foregoing, if the Company is not
eligible to file a registration statement on Fonn 5-3, then the Company shall not be
obligated to file a Shelf Registration Statement unless and until requested to do so in
writing by the Investor.

(ii) Any registration pursuant to Section 4.5(b)(i) shall be effected by means
of a shelf registration on an appropriate fonn under Rule 41 S under the Securities Act (a
"ShelfRegislration Statement"). lfthe Investor or any other Holder intends to distribute
any Registrable Securities by means ofan underwritten offering it shall promptly so
ad\·ise the Company and the Company shall take all reasonable steps (0 facilitate such
distribution, inclUding the actions required pursuant to Section 4.5(d); provided that the
Company shall not be required to facilitate an underwritten offering of Registrable
Securities unless the expected gross proceeds from such offering exceed (i) 2% of the
initial aggregate liquidation preference of the Preferred Shares if such initial aggregate
liquidation preference is less than $2 billion and (ii) S200 million if the initial aggregate
liquidation preference of the Preferred Shares is equal to or greater than 52 billion. The
lead underwriters in any such distribution shall be selected by the Holders of a majority
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of the Registrable Securities to be distributed; provided that to the extent appropriate and
permitted under applicable law, such Holders shall consider the qualifications of any
broker-dealer Affiliate of the Company in selecting the lead underwriters in any such
distribution.

(iii) The Company shall not be required to effect a registration (including a
resale of Registrable Securities from an effective Shelf Registration Statement) or an
underwritten offering pursuant to Section 4.5(b): (A) with respect to securities that are
not Registrable Securities; or (B) if the Company has notified the Investor and all other
Holders that in the good faith judgment of the Board of Directors, it would be materially
detrimental to the Company or its securityholders for such registration or underwritten
offering to be effected at such time, in which event the Company shall have the right to
defer such registration for a period of not more than 45 days after receipt of the request of
the Investor or any other Holder; provided that such right to delay a registration or
underwritten offering shall be exercised by the Company (I) only if the Company has
generally exercised (or is concurrently exercising) similar black-out rights against holders
of similar securities that have registration rights and (2) not more than three times in any
12·month period and not more than 90 days in the aggregate in any 12-month period.

(iv) If during any period when an effective Shelf Registration Statement is nOl
available, the Company proposes to register any of its equity securities, other than a
registration pursuant to Section 4.5(b)(i) or a Special Regisrration, and the registration
fonn to be flied may be used for the registration or qualification for distribution of
Registrable Securities, the Company will give prompt written notice to the Investor and
all other Holders of its intention to effect such a registration (but in no event less than ten
days prior to the anticipated filing date) and will include in such registration all
Registrable Securities with respect to which lhe Company has received written requests
for inclusion therein within ten business days after the date of the Company's notice (a
"Piggyback Regisrration"). Any such person that has made such a wrinen request may
withdraw its Registrable Securities from such Piggyback Registration by giving written
notice to the Company and the managing undernrriter, if any, on or before the fifth
business day prior to the planned effective date of such Piggyback Registration. The
Company may tenninate or withdraw any registration under this Section 4.5(b)(iv) prior
(0 the effectiveness of such registration, whether or not Investor or any other Holders
have elected to include Registrable Securities in such registration.

(v) If the registration referred to in Section 4.5(b)(iv) is proposed to be
underwritten, the Company will so advise Investor and all other Holders as a part of the
written notice given pursuant to Section 4.5(b)(iv). In such event, the right of Investor
and all other Holders to registration pursuant to Section 4.5(b) will be conditioned upon
such persons' participation in such underwriting and the inclusion of such person's
Registrable Securities in the underwriting if such securities are of the same class of
securities as the securities to be offered in the underwritten offering, and each such
person will (together with the Company and the other persons distributing their securities
through such underwriting) enter into an underwriting agreement in customary form with
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the underwriter or underwriters selected for such underwriting by the Company; provided
that the Investor (as opposed to other Holders) shall not be required to indemnify any
person in connection with any registralion.lfany participating person disapproves of the
terms of the undcn.vriting, such person may elect to withdraw therefrom by written notice
to the Company, the managing underwriters and the Investor (if the Investor is
participating in the underwriting).

(vi) If either (x) the Company grants "piggyback" registration rights to one or
more third parties to include their securities in an underwritten offering under the Shelf
Registration Statement pursuant to Section 4.5(b)(ii) or (y) a Piggyback Registration
under Section 4.5(b)(iv) relates to an underwritten offering on behalf of the Company,
and in either case the managing undcnvriters advise the Company that in their reasonable
opinion the number of securities requested to be included in such offering exceeds the
number which can be sold without adversely affecting the marketability of such offering
(including an adverse effect on the per share offering price), the Company will include in
such offering only such number of securities that in the reasonable opinion of such
managing underwriters can be sold without adversely affecting the marketability of the
offering (including an adverse effect on the per share offering price), which securities
will be so included in the following order of priority: (A) first, in the case of a Piggyback
Registration under Section 4.5(b)(iv), the securities the Company proposes to sell, (B)
then the Registrable Securities of the Investor and all other Holders who have requested
inclusion of Registrable Securities pursuant to Section 4.5(b)(ii) or Section 4.5(b)(iv), as
applicable, pro rala on the basis of the aggregate number of such securities or shares
owned by each such person and (C) lastly, any other securities of the Company that have
been requested to be so included, subject to the terms of this Agreement; provided,
however, that if the Company has, prior to the Signing Date, entered into an agreement
with respect to its securities that is inconsistent with the order of priority contemplated
hereby then it shall apply the order of priority in such conflicting agreement to the extent
that it would otbcnvise result in a breach under such agreement.

(c) Expenses of Registration. All Registration Expenses incurred in connection with
any registration, qualification or compliance hereunder shall be borne by the Company. All
Selling Expenses incurred in connection with any registrations hereunder shall be borne by the
holders of the securities so registered pro rata on the basis of the aggregate offering or sale price
of the securities so registered.

(d) Obligations of the Company. Whenever required to efTect the registration of any
Registrable Securities or facilitate the distribution of Registrable St:curitics pursuant to an
effective Shelf Registration Statement, the Company shall, as expeditiously as reasonably
practicable:

(i) Prepare and file with the SEC a prospectus supplement or post-effective
amendment with respect to a proposed offering of Registrable Securities pursuant to an
effective registration statement, subject to Section 4.5(d), keep such registration
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statement effective and keep such prospectus supplement current until the securities
described therein are no longer Registrable Securities.

(ii) Prepare and file with the SEC such amendments and supplements to the
applicable registration statement and the prospectus or prospectus supplement used in
connection with such registration statement as may be necessary to comply with the
provisions of the Securities Act with respect to the disposition ofall securities covered by
such registration statement

(iii) Furnish to the Holders and any undelWriters such number of copies of the
applicable registration statement and each such amendment and supplement thereto
(including in each case all exhibits) and of a prospectus, including a preliminary
prospectus, in conformity with the requirements of the Securities Act, and such other
documents as they may reasonably request in order to facilitate the disposition of
Registrable Securities owned or to be distributed by them.

(iv) Use its reasonable best efforts to register and qualify the securities covered
by such registration statement under such other securities or Blue Sky Jaws of such
jurisdictions as shall be reasonably requested by the Holders or any managing
undelWriter(s), to keep such registration or qualification in effect for so long as such
registration statement remains in effect, and to take any other action which may be
reasonably necessary to enable such seller to consummate the disposition in such
jurisdictions of the securities owned by such Holder; prov;ded that lhe Company shall not
be required in connection therewith or as a condition thereto to qualify to do business or
to file a general consent to service of process in any such states or jurisdictions.

(v) Notify each Holder of Registrable Securities at any time when a
prospectus relating thereto is required to be delivered under the Securities Act orthe
happening of any event as a result of which the applicable prospectus, as then in effect,
includes an untrue statement of a material fact or omits to state a material fact required to
be stated therein or necessary to make the statements therein not misleading in light of
the circumstances then existing.

(vi) Give written notice to the Holders:

(A) when any registration statement filed pursuant to Section 4.S{a) or
any amendment thereto has been filed with the SEC (except for any amendment
effected by the filing of a document with the SEC pursuant to the Exchange Act)
and when such registration statement or any post-effective amendment thereto has
become effective;

(B) of any request by the SEC for amendments or supplements to any
registration statement or the prospectus included therein or for additional
infonnation;
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(C) of the issuance by the SEC of any stop order suspending the
effectiveness of any registration statement or the initiation of any proceedings for
that purpose;

(D) of the receipt by the Company or its legal counsel of any
notification with respect to the suspension of the qualification of the applicable
Registrable Securities for sale in any jurisdiction or the initiation or threatening of
any proceeding for such purpose;

(E) of the happening of any event that requires the Company to make
changes in any effective registration statement or the prospectus related to the
registration statement in order to make the statements therein not misleading
(which notice shall be accompanied by an instruction to suspend the use of the
prospectus until the requisite changes have been made); and

(F) if at any time the representations and warranties of the Company
contained in any underwriting agreement contemplated by Section 4.5(d)(x) cease
to be true and correct.

(vii) Use its reasonable best efforts to prevent the issuance or obtain the
withdrawal of any order suspending the effectiveness of any registration statement
referred to in Section 4.5(d)(vi)(C) at the earliest practicable time.

(viii) Upon the occurrence ofany event contemplated by Section 4.5(d)(v) or
4.5(d)(vi)(E), promptly prepare a post-effective amendment to such registration statement
or a supplement to the related prospectus or file any other required document so that, as
thereafter delivered to the Holders and any underwriters, the prospectus will not contain
an untrue statement of a material fact or omit to state any material fact necessary to make
the statements therein, in light of the circumstances under which they were made, not
misleading. If the Company notifies the Holders in accordance with Section 4.5(d)(vi)(E)
to suspend the use of the prospectus until the requisite changes to the prospectus have
been made, then the Holders and any underwriters shall suspend use of such prospectus
and use their reasonable best efforts to return to the Company all copies of such
prospectus (at the Company's expense) other than permanent tile copies then in such
Holders' or underwriters' possession. The total number of days that any such suspension
may be in effect in any 12-month period shall not exceed 90 days.

(ix) Use reasonable best efforts to procure the cooperation ofthc Company's
transfer agent in settling any offering or sale of Registrable Securities, including with
respect to the transfer of physical stock certificates into book-entry form in accordance
with any procedures reasonably requested by the Holders or any managing
underwriter(s).

(x.) If an underwritten oLTering is requested pursuant to Section 4.5(b)(ii),
enter into an underwriting agreement in customary form, scope and substance and take all
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such other actions reasonably requested by the Holders of a majority of the Registrable
Securities being sold in connection therewith or by the managing underwriter(s), ifany,
to expedite or facilitate the underwritten disposition of such Registrable Securities, and in
connection therewith in any underwritten offering (including making members of
management and executives of the Company available to participate in "road shows",
similar sales events and other marketing activities), (A) make such representations and
warranties to the Holders that are selling slockholders and the managing underwriler(s), if
any, with respect to the business of the Company and its subsidiaries, and lhe Shelf
Registration Statement, prospectus and documents, if any, incorporated or deemed to be
incorporated by reference therein, in each case, in customary form, substance and scope,
and, if true, confirm the same if and when requested, (8) use its reasonable best efforts to
furnish the underwriters with opinions of counsel to the Company, addressed to the
managing underwriter(s), if any, covering the maners customarily covered in such
opinions requested in underwritten offerings, (C) use its reasonable best efforts to obtain
"cold comfort"letters from the independent certified public accountants of the Company
(and, if necessary, any other independent certified public accountants of any business
acquired by the Company for which financial statements and financial data are included
in the Shelf Registration Statement) who have cenified the financial statements included
in such Shelf Registration Statement, addressed to each of the managing undcr.vriter(s), if
any, such letters to be in customary fonn and covering matters of the type customarily
covered in "cold comfort" letters, (0) if an underwriting agreement is entered into, the
same shall contain indemnification provisions and procedures customary in underwritten
offerings (provided that the Investor shall not be obligated to provide any indemnity), and
(E) deliver such documents and certificates as may be reasonably requested by the
Holders of a majority of the Registrable Securities being sold in connet:tion therewith,
their counsel and the managing undcrwriter(s), ifany, to evidence the continued validity
of the representations and warranties made pursuant to clause (i) above and to evidence
compliance with any customary conditions contained in the underwriting agreement or
other agreement entered into by the Company.

(xi) Make available for inspection by a representative of Holders that are
selling stockholders, the managing underwriter(s), if any, and any attorneys or
accountants retained by such Holders or managing underwriter(s). at the offices where
normally kept. during reasonable business hours, financial and other records, peninent
corporate documents and properties of the Company, and cause the officers, directors and
employees orthc Company to supply all information in each case reasonably requested
(and of the type customarily provided in connection with due diligence conducted in
connection with a registered public offering of securities) by any such representalive,
managing underwriter(s), attorney or accountant in connection with such Shelf
Registration StatemenL

(xii) Usc reasonable best efforts to cause all such Registrable Securities to be
listed on each national securities exchange on which similar securities issued by the
Company are then listed or, ifno similar securities issued by the Company are then listed
on any national securities exchange, use its reasonable best efforts to cause all such
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Registrable Securities to be listed on such securities exchange as the lnvestor may
designate.

(xiii) If requested by Holders of a majority of the Registrable Securities being
registered and/or sold in connection therewith. or the managing underwriter(s), if any,
promptly include in a prospectus supplement or amendment such information as the
Holders of a majority of the Registrable Securities being registered andJor sold in
connection therewith or managing underwriter(s), if any, may reasonably request in order
to permit the intended method ofdistribution of such securities and make all required
filings of such prospectus supplement or such amendment as soon as practicable after the
Company has received such request.

(xiv) Timely provide to its security holders earning statements satisfying the
provisions of Section II (8) of the Securities Act and Rule 158 thereunder.

(e) Suspension QfSaJes. Upon receipt of written notice from the Company that a
registration statement, prospectus or prospectus supplement contains or may contain an untrue
statement ofa material fact or omits or may omit to state a material fact required to be stated
therein or necessary to make the statements therein not misleading or that circumstances exist
that make inadvisable use of such registration statement, prospectus or prospectus supplement,
the Investor and each Holder of Registrable Securities shall forthwith discontinue disposition of
Registrable Securities until the Investor andJor Holder has received copies of a supplemented or
amended prospectus or prospectus supplement. or until the Investor and/or such Holder is
advised in writing by the Company that the use of the prospectus and, if applicable, prospectus
supplement may be resumed, and, if so directed by the Company, the Investor andJor such
Holder shall deliver to the Company (at the Company's expense) all copies. other than
pcnnanent file copies then in the Investor and/or such Holder's possession, of the prospectus
and, if applicable, prospectus supplement covering such Registrable Securities current at the time
of receipt of such notice. The total number of days that any such suspension may be in effect in
any 12·month period shall not exceed 90 days.

(I) Termination of Registration Rights. A Holder's registration rights as to any
~ecurilies held by such Holder (and its Affiliates, panners, members and former members) shall
not be available unless such securities are Registrable Securities.

(g) Furnishing Information.

(i) Neither the Investor nor any Holder shall use any free writing prospectus
(as defined in Rule 405) in connection with the sale of Registrable Securities without the
prior written consent of the Company.

(ii) It shall be a condition precedent to the obligations of the Company to take
any action pursuant to Section 4.5(d) that Investor andJor the selling Holders and the
undenvriters, if any, shall furnish to the Company such information regarding
themselves, the Registrable Securities held by them and the intended method of
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disposition of such securities as shall be required to effcct the registered offering of their
Registrable Securities.

(h) Indemnification.

(i) The Company agrees to indemnify each Holder and, if a Holder is a
person other than an individual, such Holder's officers, directors, employees, agents.
representatives and Affiliates, and each Person, if any, that controls a Holder within the
meaning of the Securities Act (each, an "Indemnitee"), against any and all losses, claims,
damages, actions, liabilities, costs and expenses (including reasonable fees, expenses and
disbursements of attorneys and other professionals incurred in connection with
investigating, defending, settling, compromising or paying any such losses, claims,
damages, actions, liabilities, costs and expenses), joint or several, arising out of or based
upon any untrue statement or alleged untrue statement of material fact contained in any
registration statement., including any preliminary prospectus or final prospectus contained
therein or any amendments or supplements thereto or any documents incorporated therein
by reference or contained in any free writing prospectus (as such term is defined in Rule
405) prepared by lhe Company or authorized by it in writing for use by such Holder (or
any amendment or supplement thereto); or any omission to state therein a material fact
required to be stated therein or necessary to make the statements therein, in light of the
circumstances under which they were made, not misleading;provided, that the Company
shall not be liable to such Indemnitee in any such case to the extent that any such loss,
claim, damage,liability (or action or proceeding in respect thereof) or expense arises out
of or is based upon (A) an untrue statement or omission made in such registration
statement, including any such preliminary prospectus or final prospectus contained
therein or any such amendments or supplements thereto or contained in any free writing
prospectus (as such term is defined in Rule 405) prepared by the Company or authorized
by it in writing for use by such Holder (or any amendment or supplement thereto), in
reliance upon and in conformity with infonnation regarding such Indemnitee or its plan
of distribution or ownership interests which was furnished in writing to the Company by
such Indemnitee for use in connection with such registration statement, including any
such preliminary prospectus or final prospectus contained therein or any such
amendments or supplements thereto, or (B) offers or sales effected by or on behalfof
such Indemnitee "by means or' (as defined in Rule 159A) a "free writing prospectus" (as
defined in Rule 405) that was not authorized in writing by the Company.

(ii) If the indemnification provided for in Section 4.5(h)(i) is unavailable to an
Indemnitee with respect to any losses, claims, damages, actions, liabilities, costs or
expenses referred to therein or is insufficient to hold the Indemnitee hannless 8S

contemplated therein, then the Company, in lieu of indemnifying such Indemnitee, shall
contribute to the amount paid or pa)'3blc by such Indemnitee as a result of such losses,
claims, damages, actions,liabilities, costs or expenses in such proportion as is appropriate
to reflect the relative fault of the Indemnitee, on the one hand, and the Company, on the
other hand, in connection with the statements or omissions which resulted in such losses,
claims, damages, actions, liabilities, costs or expenses as well as any other relevant
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equitable considerations. The relative fault of the Company, on the one hand, and of the
Indemnitee, on the other hand, shall he determined by reference to, among other factors,
whether the untrue statement of a material fact or omission to state a material fact relates
to information supplied by the Company or by the Indemnitee and the parties' relative
intent, knowledge, access to information and opportunity to correct or prevent such
statement or omission; the Company and each Holder agree that it would not be just and
equitable if contribution pursuant to this Section 4.5(h)(ii) were determined by pTO rala
allocation or by any other method of allocation that does not take account of the equitable
considerations referred to in Section 4.5(h)(i). No Indemnitee guilty of fraudulent
misrepresentation (within the meaning ofSeetion J I(f) of the Securities Act) shall be
entitled to contribution from the Company if the Company was not guilty of such
fraudulent misrepresentation.

(i) Assignment of Registration Rights. The rights of the Investor to registration of
Registrable Securities pursuant to Section 4.5(b) may be assigned by the Investor to a transferee
or assignee of Registrable Securities with a liquidation preference or, in the case of the Warrant,
the liquidation preference of the underlying shares of Warrant Preferred Stock, no less than an
amouni equal to (i) 2% of the initial aggregate liquidation preference of the Preferred Shares if
such initial aggregate liquidation preference is less than $2 billion and (ii) $200 million if the
initial aggregate liquidation preference of the Preferred Shares is equal to or greater than $2
billion; prOVided. however. the transferor shall, within ten days after such transfer, furnish to the
Company written notice of the name and address of such transferee or assignee and the number
and type of Registrable Securities that are being assigned.

m Clear Market. With respect to any underwritten offering of Registrable Securities
by the Jnvestor or other Holders pursuant to this Section 4.5, the Company agrees not to effect
(other than pursuant to such registration or pursuant to a Special Registration) any public sale or
distribution, or to file any Shelf Registration Statement (other than such registration or a Special
Registration) covering any preferred stock of the Company or any securities convertible into or
exchangeable or exercisable for preferred stock of the Company, during the period not to exceed
ten days prior and 60 days following the effective date of such offering or such longer period up
to 90 days as may be requested by the managing undenvriter for such underwritten offering. The
Company also agrees to cause such of its directors and senior executive officers to execute and
deliver customary lock-up agreements in such fonn and for such time period up to 90 days as
may be requested by the managing underwriter. "Special Regisrration" means the registration of
(A) equity securities and/or options or other rights in respect thereof solely registered on Form S­
4 or Form S-8 (or successor fonn) or (B) shares ofequity securities andlor options or other rights
in respect thereof to be offered to directors, members of management, employees, consultants,
customers, lenders or vendors of the Company or Company Subsidiaries or in connection with
dividend reinvestment plans.

(k) Rule 144; Rule 144A. With a view to making available to the Investor and
Holders the benefits of certain rules and regulations of the SEC which may pennit the sale of the
Registrable Securities to the public without registration, the Company agrees to use its
reasonable best efforts to:
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(i) make and keep public infonnation available, as those terms are understood
and defined in Rule 144(c)(1) or any similar or analogous rule promulgated under the
Securities Act, at all times after the Signing Date;

(ii) (A) file with the SEC, in a timely manner, all reports and other documents
required of the Company under the Exchange Act, and (B) if at any time the Company is
not required to file such reports, make available, upon the request of any Holder, such
information necessary to permit sales pursuant to Rule 144A (including the information
required by Rule I44A(d)(4) under the Securities Act);

(iii) so long as the Investor or a Holder owns any Registrable Securities,
fum ish to the Investor or such Holder forthwith upon request: a written statement by the
Company as to its compliance with the reporting requirements of Rule 144 under the
Securities Act, and of the E.xchange Act; a copy of the most recent annual or quarterly
report of the Company; and such other reports and documents as the Investor or Holder
may reasonably request in availing itselfofany rule or regulation of the SEC allowing it
to sell any such securities to the public without registration; and

(iv) take such further action as any Holder may reasonably request, all to the
extent required from time to time to enable such Holder to sell Registrable Securities
without registration under the Securities Act.

(I) As used in this Section 4.5, the following terms shall have the following
respective meanings:

(i) "Holder" means the Investor and any other holder of Registrable
Securities to whom the registration rights conferred by this Agreement have been
transferred in compliance with Section 4.5(h) hereof.

(ii) «Holders' Counsef' means one counsel for the selling Holders chosen by
Holders holding a majority interest in the Registrable Securities being registered.

(iii) "Register," "registered," and "registration" shall refer to a registration
effected by preparing and (A) filing a registration statement or amendment thereto in
compliance with the Securities Act and applicable rules and regulations thereunder. and
the declaration or ordering ofeffectiveness of such registration statement or amendment
thereto or (B) filing a prospectus and/or prospectus supplement in respect of an
appropriate effective registration statement on Form S·3.

(iv) "Registrable Securities" means (A) all Preferred Shares. (B) the Warrant
(subject to Section 4.5(q» and (e) any equity securities issued or issuable directly or
indirectly with respect to the securities referred to in the foregoing clauses (A) or (B) by
way of conversion. exercise or exchange thereof, including the Warrant Shares, or share
dividend or share split or in connection with a combination of shares, recapitalization,
reclassification, merger, amalgamation, arrangement. consolidation or other
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reorganization, provided that, once issued, such securities will not be Registrable
Securities when (I) they are sold pursuant to an effective registration statement under the
Securities Act, (2) except as provided below in Section 4.5(p), they may be sold pursuant
LO Rule 144 without limitation thereunder on volume or manner of sale, (3) they shall
have ceased to be outstanding or (4) they have been sold in a private transaction in which
the transferor's rights under this Agreement are not assigned to the transferee of the
securities. No Registrable Securities may be registered under more than one registration
statement at any onc time.

(v) "Registration Expenses" mean all ex.penses incurred by the Company in
effecting any registration pursuant to this Agreement (whether or not any registration or
prospectus becomes effective or final) or otheflNise complying with its obligations under
this Section 4.5, including all registration, filing and listing fees, printing cxpenses, fees
and disbursements of counsel for the Company, blue sky fees and expenses, expenses
incurred in connection with any "road shoW', the reasonable fees and disbursements of
Holders' Counsel, and expenses of the Company's independent accountants in
connection with any regular or special reviews or audits incident to or required by any
such registration, but shall not include Selling Expenses.

(vi) "Rule 144", "Rule 144A", "Rule 159A". "Rule 405" and "Rule 415" mean,
in each case. such rule promulgated under the Securities Act (or any successor provision),
as the same shall be amended from time to time.

(vii) "Selling Expenses" mean all discounts, selling commissions and stock
transfer taxes applicable to the sale of Registrable Securities and fees and disbursements
of counsel for any Holder (other than the fees and disbursements of Holders' Counsel
included in Registration Expenses).

(m) At any time, any holder of Securities (including any Holder) may elect to forfeit
its rights set forth in this Section 4.5 from that date forward; provided, that a Holder forfeiting
such rights shall nonetheless be entitled to participate under Section 4.5(b)(iv) - (vi) in any
Pending Underwritten Offering to the same extent that such Holder would have been entitled to
if the holder had not withdrawn; and provided,further, that no such forfeiture shall tenninate a
Holder's rights or obligations under Section 4.5(g) with respect to any prior registnltion or
Pending Underwritten OlTering. "Pending UnderwriUen Offering" means, with respect to any
Holder forfeiting its rights pursuant to this Section 4.S(m), any underwritten olTering of
Registrable Securities in which such Holder has advised the Company of its intent to register its
Registrable Securities either pursuant to Section 4.5(b)(ii) or 4.5(b)(iv) prior to the date of such
Holder's forfeiture.

(n) Soecific Performance. The parties hereto acknowledge that there would be no
adequate remedy at law if the Company fails to perfonn any of its obligations under this Section
4.5 and that the Investor and the Holders from time 10 time may be irreparably hanned by any
such failure, and accordingly agree that the Investor and such Holders. in addition to any other
remedy to which they may be entitled at law or in equity, to the fullest extent pennitted and
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enforceable under applicable law shall be entitled to compel specific perfonnance of the
obligations of the Company under this Section 4.5 in accordance with the terms and conditions
of Ihis Section 4.5.

(0) No Inconsistent Agreements. The Company shall not, on or after the Signing
Date. enter into any agreement with respect to its securities that may impair the rights granted to
the Investor and the Holders under this Section 4.5 or that otherwise conflicts with the provisions
hereof in any manner that may impair the rights granted to the Investor and the Holders under
this Section 4.5. In the event the Company has, prior to the Signing Date, entered into any
agreement with respect to its securities that is inconsistent with the rights granted to the Investor
and the Holders under this Section 4.5 (including agreements that are inconsistent with the order
of priority contemplated by Section 4.5(b)(vi)) or that may otherwise conflict with the provisions
hereof. the Company shall use its reasonable best efforts to amend such agreements to ensure
they are consistent with the provisions of this Section 4.5.

(p) Certain Offerings by the Investor. In the case of any securities held by the
Investor that cease to be Registrable Securities solely by reason of clause (2) in the definition of
"Registrable Securities," the provisions of Sections 4.5(b)(i i), clauses (iv), (ix) and (x)-(xii) of
Section 4.5(d), Section 4.5(h) and Section 4.50) shall continue to apply until such securities
otherwise cease to be Registrable Securities. In any such case, an "underwritten" offering or
other disposition shall include any distribution of such securities on behalf of the Investor by one
or more broker-dealers, an "underwriting agreement" shall include any purchase agreement
entered into by such broker-dealers. and any "registration statement" or "prospectus" shall
include any offering document approved by the Company and used in connection with such
distribution.

(q) Registered Sales of the Warrant. The Holders agree to sel1 the Warrant or any
portion thereof under the Shelf Registration Statement only beginning 30 days after notifying the
Company of any such sale, during which 30·day period the [nvestor and all Holders of the
Warrant shall take reasonable steps to agree to revisions to the Warrant to permit a public
distribution of the Warrant. including entering into a warrant agreement and appointing a warrant
agent.

4.6 DepositaI)' Shares. Upon request by the Investor at any time following the
Closing Date, the Company shall promptly enter into a depositary arrangement. pursuant to
customary agreements reasonably satisfactory to the Investor and with a depositary reasonably
acceptable to the investor. pursuant to which the Preferred Shares or the Warrant Shares may be
deposited and depositary shares, each representing a fraction of a Preferred Share or Warrant
Share, as applicable, as specified by the Investor. may be issued. From and after the execution of
any such depositary arrangement, and the deposit of any Preferred Shares or Warrant Shares, as
applicable, pursuant thereto, the depositary shares issued pursuant thereto shall be deemed
'~PreferredShares", "Warrant Shares" and, as applicable, "Registrable Securities" for purposes of
this Agreement.

4.7 Restriction on Dividends and Repurchases.
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(3) Prior [0 the earlier of (x) the third anniversary ofthc Closing Date and (y) the date
on which all ofllie Preferred Shares and Warrant Shares have been redeemed in whole or the
Investor has transferred all of the Preferred Shares and Warrant Shares to third parties which are
not Affiliates of the Investor, neither the Company nor any Company Subsidiary shall, without
the consent of the Investor, declare or pay any dividend or make any distribution on capital stock
or other equity securities of any kind of the Company or any Company Subsidiary (other than (i)
regular quarterly cash dividends of not more than the amount of the last quarterly cash dividend
per shrlre declared or, if lower, announced to its holders of Common Stock an intention to
declare, on the Common Stock prior to November 17,2008, as adjusted for any stock split, stock
dividend, reverse stock split, reclassification or similar transaction, (ii) dividends payable solely
in shares of Common Stock, (iii) regular dividends on shares of preferred stock in accordance
with the tcrms thereof and which are permitted under the terms of the Preferred Shares and the
Warrant Shares, (iv) dividends or distributions by any wholly·owned Company Subsidiary or (v)
dividends or distributions by any Company Subsidiary required pursuant to binding contractual
agreements entered into prior to November 17,2008).

(b) During the period beginning on the third anniversary of the Closing Date and
cnding on the earlier of (i) the tenth anniversary of the Closing Date and (ii) the date on which all
of the Preferred Shares and Warrant Shares have been redeemed in whole or the Investor has
transferred all of the Preferred Shares and Warrant Shares to third parties which are not Affiliates
of the Investor, neither the Company nor any Company Subsidiary shall, without the consent of
the Investor, (A) pay any per share dividend or distribution on capital stock or other equity
securi lies of any kind of the Company at a per annum rate that is in excess of 103% of the
aggregate per share dividends and distributions for the immediately prior fiscal year (other than
regular dividends on shares of preferred stock in accordance with the terms thereof and which
are permitted under the terms of the Preferred Shares and the Warrant Shares);providedthat no
increase in the aggregate amount of dividends or distributions on Common Stock shall be
permitted as a result of any dividends or distributions paid in shares of Common Stock, any stock
split or any similar transaction or (B) pay aggregate dividends or distributions on capital stock or
other equity securities of any kind of any Company Subsidiary that is in excess of 103% of the
aggregate dividends and distributions paid for the immediately prior fiscal year (other than in the
case of this clause (B), (I) regular dividends on shares of preferred stock in accordance with the
terms thereof and which are permitted under the terms of the Preferred Shares and the Warrant
Shares, (2) dividends or distributions by any wholly-owned Company Subsidiary. (3) dividends
or distributions by any Company Subsidiary required pursuant to binding contractual agreements
entered into prior to November t 7,2008) or (4) dividends or distributions on newly issued shares
ofcapital stock for cash or other property.

(c) Prior to the earlier of (x) the tenth anniversary of the Closing Date and (y) the date
on which all of the Preferred Shares and Warrant Shares have been redeemed in whole or the
Investor has transferred all of the Preferred Shares and Warrant Shares to third parties which are
not Affiliates of the Investor, neither the Company nor any Company Subsidiary shall, without
the consent oftne Investor, redeem, purchase or acquire any shares of Common Stock or other
capital stock or other equity securities of any kind of the Company or any Company Subsidiary,
or any trust preferred securities issued by the Company or any Affiliate of the Company, other
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than (i) redemptions, purchases or other acquisitions of the Preferred Shares and Warrant Shares,
(ii) in connection with the administration of any employee benefit plan in the ordinary course of
business and consistent with past practice, (iii) the acquisition by the Company or any of the
Company Subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial
ownership of any other persons (other than the Company or any other Company Subsidiary),
including as trustees or custodians, (iv) the exchange or conversion of Junior Stock for or into
other Junior Stock or of Parity Stock or trust preferred securities for or into other Parity Stock
(with the same or lesser aggregate liquidation amount) or Junior Stock, in each case set forth in
this clause (iv), solely to the extent required pursuant to binding contractual agreements entered
into prior to the Signing Date or any subsequent agreement for the accelerated exercise,
settlement or exchange thereof for Common Stock (clauses (ii) and (iii), collectivel)', the
"Permitled Repurchases"), (v) redemptions of securities held by the Company or any wholly·
owned Company Subsidiary or (vi) redemptions, purchases or other acquisitions of capital stock
or other equity securities of any kind of any Company Subsidiary required pursuant to binding
contractual agreements entered into prior to November 17, 2008.

(d) Until such time as the Investor ceases to own any Preferred Shares or Warrant
Shares, the Company shall not repurchase any Preferred Shares or Warrant Shares from any
holder thereof, whether by means of open market purchase, negotiated transaction, or otherwise,
olher than Permitted Repurchases, unless it offers to repurchase a ratable portion of the Preferred
Shares or Warrant Shares, as the case may be, then held by the Investor on the same terms and
conditions.

(e) During the period beginning on the tenth anniversary of the Closing and ending
on the date on which all of the Preferred Shares and Warrant Shares have been redeemed in
whole or the Investor has transferred all of the Preferred Shares and Warrant Shares to third
parties which are not Affiliates of the Investor, neither the Company nor any Company
Subsidiary shall, without the consent of the Investor, (i) declare or pay any dividend or make any
distribution on capital stock or other equity securities of any kind of the Company or any
Company Subsidiary; or (ii) redeem, purchase or acquire any shares of Common Stock or other
capit'al stock or other equity securities of any kind of the Company or any Company Subsidiary,
or any trust preferred securities issued by the Company or any Affiliate of the Company, other
than (A) redemptions, purchases or other acquisitions of tile Preferred Shares and Warrant
Shares, (B) regular dividends on shares of preferred stock in accordance with the terms thereof
and which are permitted under the terms of the Preferred Shares and the Warrant Shares, or (C)
dividends or distributions by any wholly·owned Company Subsidiary.

(f) "Junior Stock" means Common Stock and any other class or series of stock of the
Company the terms of which expressly provide that it ranks junior to the Preferred Shares as to
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Company.
"Parity Stock" means any class or series of stock of the Company the terms of which do not
expressly provide that such class or series will rank senior or junior to the Preferred Shares as to
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Company (in
each case without regard to whether dividends accrue cumulatively or non-cumulatively).
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4.8 Executive Compensation. Until such time as the Investor ceases to own any debt
or equity securities of the Company acquired pursuant to this Agreement or the Warrant, the
Company shall take all necessary action to ensure that its Benefit Plans with respect to its Senior
Executive Officers comply in all respects with Section 111(b) of the EESA as implemented by
any guidance or regulation thereunder that has been issued and is in effect as of the Closing Date,
and shall not adopt any new Benefit Plan with respect to its Senior Executive Officers that does
not comply therewith. "Senior Executive Officers" means the Company's "senior executive
officers" as defined in subsection 111(bX3) of the EESA and regulations issued thereunder,
including the rules set forth in 31 C.F.R. Part 30.

4.9 Related Party Transactions. Until such time as the Investor ceases to own any
Purchased Securities or Warrant Shares. the Company and the Company Subsidiaries shall not
enter into transactions with Affiliates or related persons (within the meaning of Item 404 under
the SEC's Regulation S-K) unless (i) such transactions are on teons no less favorable to the
Company and the Company Subsidiaries than could be obtained from an unaffiliated third party,
and (ii) have been approved by the audit committee of the Board of Directors or comparable
body of independent directors oflhe Company.

4.10 Bank and Thrift Holding Comnanv Status. If the Company is a Bank Holding
Company or a Savings and Loan Holding Company on the Signing Date, then the Company shall
maintain its status as a Bank Holding Company or Savings and Loan Holding Company, as the
case may be, for as long as the Investor owns any Purchased Securities or Warrant Shares. The
Company shall redeem all Purchased Securities and Warrant Shares held by the Investor prior to
tenninating its status as a Bank Holding Company or Savings and Loan Holding Company, as
applicable. "Bank Holding Company" means a company registered as such with the Board of
Governors of the Fedeml Reserve System (the "Federal Reserve") pursuant to 12 U.S.C. §1842
and the regulations of the Federal Reserve promulgated thereunder. "Savings and Loan Holding
Company" means a company registered as such with the Office ofThrifi Supervision pursuant to
12 U.S.c. §1467(a) and the regulations of the Office ofThrift Supervision promulgated
thereunder.

4.11 Predominantly Financial. For as long as the Investor owns any Purchased
Securities or Warrant Shares, the Company, to the extent it is not itself an insured depository
institution, agrees to remain predominantly engaged in financial activities. A company is
predominantly engaged in financial activities if the annual gross revenues derived by the
company and all subsidiaries of the company (excluding revenues derived from subsidiary
depository institutions), on a consolidated basis, from engaging in activities that are financial in
nature or are incidental to a financial activity under subsection (k) of Section 4 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1843(k» represent at least 85 percent of the
consolidated annual gross revenues of the company.

Article V
Miscellaneous

5.1 Termination. This Agreement may be tenninated at any time prior to the Closing:
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(a) by either the Investor or the Company if the Closing shall not have occurred by
the 30111 calendar day following the Signing Date; provided, however, that in the event the
Closing has not occurred by such 30th calendar day, the pan.ies will consult in good faith to
determine whether to extend the term of this Agreement, it being understood that the parties shall
be required to consult only until the fifth day after such 30lh calendar day and not be under any
obligation to extend the term of this Agreement thereafter; provided, further, that the right to
terminate this Agreement under this Section 5.1 (a) shall not be available to any party whose
breach of any representation or warranty or failure to perform any obligation under this
Agreement shall have caused or resulted in the failure of the Closing to occur on or prior to such
date; or

(b) by either the Investor or the Company in the event that any Governmental Entity
shall have issued an order, decree or ruling or taken any other action restraining, enjoining or
otherwise prohibiting the transactions contemplated by this Agreement and such order, decree,
ruling or other action shall have become final and nonappealable; or

(e) by the mutual written consent of the Investor and the Company.

In the event of termination of this Agreement as provided in this Section 5.1, this Agreement
shall forthwith become void and there shall be no liability on the part of either party hereto
except that nothing herein shall relieve either party from liability for any breach of this
Agreement.

5.2 Survival of Representations and Warranties. All covenants and agreements, other
than those which by their tenns apply in whole or in part after the Closing, shall tenninate as of
the Closing. The representations and warranties of the Company made herein or in any
certificates delivered in connection with the Closing shall survive the Closing without limitation.

5.3 Amendment. No amendment of any provision of this Agreement will be effective
unless made in writing and signed by an officer or a duly authorized representative of each party;
provided that the Investor may unilaterally amend any provision of this Agreement to the extent
required to comply with any changes after the Signing Date in applicable federal statutes. No
failure or delay by any party in exercising any right, power or privilege hereunder shall operate
as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further
exercise of any other right, power or privilege. The rights and remedies herein provided shall be
cumulative of any rights or remedies provided by law.

5.4 Waiver of Conditions. The conditions to each party's obliglltion to consummate
the Purchase are for the sole benefit of such party and may be waived by such party in whole or
in pan to the extent pennitted by applicable law. No waiver will be effective unless it is in a
writing signed by a duly authorized officer of the waiving party that makes express reference to
the provision or provisions subject to such waiver.

5.5 Governing Law: Submission to Jurisdiction. Etc. This Agreement will be
governed by and construed in accordance with the federal law of the United States if and to
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the ntent such law is applicable, and otherwise in accordance with the laws ofthe State of
New York applicable to contracts made and to be performed entirely witbin such State.
Each of the parties hereto agrees (a) to submit to the exclusive jurisdiction and venue oCthe
United States District Court for the District of Columbia and the United States Court of
Federal Claims for any and all civil actions, suits or proceedings arising out of or relating
to this Agreement or the Warrant or the transactions contemplated hereby or thereby, and
(b) that notice may be served upon (i) the Compan)' at the address and in the manner set
forth for notices to the Company in Section 5.6 aud (ii) the Investor in accordance with
federal law. To the extent permitted by applicable law, each of the parties hereto hereby
unconditionally waives trial by jury in any civil legal action or proceeding relating to this
Agreement or the Warrant or the transactions contemplated hereby or thereby.

5.6 Notices. Any notice, request, instruction or other document to be given hereunder
by any party to the other will be in writing and will be deemed to have been duly given (a) on the
date ofdelivery ifdelivered personally, or by facsimile, upon confirmation of receipt, or (b) on
the second business day following the date of dispatch if delivered by a recognized next day
courier service. All notices to the Company shall be delivered as set forth in Schedule A, or
pursuant to such other instruction as may be designated in writing by the Company to the
Investor. All notices to the Investor shall be delivered as set forth below, or pursuant to sueh
other instructions as may be designated in writing by the Investor to the Company.

If to the Investor:

United States Depanmenl of the Treasury
1500 Pennsylvania Avenue, NW, Room 2312
Washington, D.C. 20220
Attention: Assistant General Counsel (Banking and Finance)
Facsimile; (202) 622·1974

5.7 Definitions

(a) When a reference is made in this Agreement to a subsidiary of a person, the term
"subsidiary" means any corporation, partnership, joint venture, limited liability company or other
entity (x) of which such person or a subsidiary of such person is a general partner or (y) of which
a majority of the voting securities or other voting interests, or a majority of the securities or other
interests of which having by their terms ordinary voting power to elect a majority of the board of
directors or persons perfonning similar functions with respect to such entity, is directly or
indirectly owned by such person and/or onc or marc subsidiaries thereof.

(b) The tenn "Affiliate" means, with respect to any person, an)' person directly or
indirectly controlling, controlled by or under common control with, such other person. For
purposes of this definition, "controf' (including, with correlative meanings, the lerros "con/rolled
by" and "under common control with") when used with respect to any person, means the
possession, directly or indirectly, of the power to cause the direction of management and/or
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policies of such person, whether through the ownership of voting securities by contract or
otherwise.

(e) The terms "knowledge o/the Company' or "Company's knowledge" mean the
actual knowledge after reasonable and due inquiry of the "officers" (as such term is defined in
Rule 3b-2 under the Exchange Act, but excluding any Vice President or Secretary) of the
Company.

5.8 Assignment. Neither this Agreement nor any right, remedy, obligation nor
liability arising hereunder or by reason hereof shall be assignable by any party hereto without the
prior written consent of the other party, and any attempt to assign any right, remedy, obligation
or liability hereunder without such consent shall be void, except (a) an assignment, in the case or
a merger, consolidation, statutory share exchange or similar transaction that requires the approval
ofthe Company's stockholders (a "Business Combination") where such party is not the surviving
entity, or a sale of substantially all of its assets, to the entity which is the survivor of such
Business Combination or the purchaser in such sale and (b) as provided in Sections 3.5 and 4.5.

5.9 Severability. If any provision of this Agreement or the Warrant, or the application
thereof to any person or circumstance, is determined by a court of competent jurisdiction to be
invalid, void or unenforceable, the remaining provisions hereof, or the application of such
provision to persons or circumstances other than those as to which it has been held invalid or
unenforceable, will remain in full force and effect and shall in no way be affected. impaired or
invalidated thereby, so long as the economic or legal substance of the transactions contemplated
hereby is not affected in any manner materially adverse to any party. Upon such detennination,
the parties shall negotiate in good faith in an effort to agree upon a suitable and equitable
substitute provision to effect the original intent or the parties.

5.10 No Third Party Beneficiaries. Nothing contained in this Agreement, expressed or
implied, is intended to confer upon any person or entity other than the Company and the Investor
any benefit, right or remedies, except that the provisions of Section 4.5 shall inure to the benefit
of the persons referred to in that Section.

• ••
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ANNEXA
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[SEE ATIACHED]
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ANNEXA

FORM OF (CERTIFICATE OF DESIGNATIONS)

OF

FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES 'eJ

OF

,e)

(Insert name ofIssuer], a (corporationlbank/banking association) organized and existing
under the laws of the (Insert jurisdiction oforganlz.ation] (the "Issuer"), in accordance with the
provisions of Section(s) 1-) of the (Insert applicable statute) thereof, does hereby certify:

The board of directors of the Issuer (the "Board of Directors") or an applicable committee
orthe Board of Directors, in accordance with the ([certificate of incorporation/articles of
association) and bylaws) of the Issuer and applicable law, adopted the following resolution on
[-t creating a series of '_I shares of Preferred Stock of the Issuer designated as "Fixed Rate
Cumulative Perpetual Preferred Stock, Series '.1".

RESOLVED. that pursuant to the provisions of the [(certificate of incorporation/articles
of associationl and the bylaws} of the [ssuer and applicable law, a series of Preferred Stock, par
value $(_) per share, of the Issuer be and hereby is created, and that the designation and number
of shares of such series, and the voting and other powers, preferences and relative, participating,
optional or other rights, and the qualifications, limitations and restrictions thereof, of the shares
of such series, are as follows:

Part 1. Designation and Number of Shares. There is hereby created out of the authorized
and unissued shares of preferred stock of the Issuer a series of preferred stock designated as the
"Fixed Rate Cumulative Perpetual Preferred Stock, Series ,_]" (the "Designated Preferred
Stock"). The authorized number of shares of Designated Preferred Stock shall be '-J.

Part 2. Standard Provisions. The Standard Provisions contained in Schedule A attached
hereto are incorporated herein by reference in their entirety and shall be deemed to be a part of
this ICcrtificate of Designalionsl to the same extent as if such provisions had been set forth in
full herein.

Part. 3. Definitions. The following terms are used in this (Certificate of Designations)
(inclUding the Standard Provisions in Schedule A hereto) as defined below:

(a) "Common Stock" means the common stock, par value $(eJ per share, ofthe
Issuer.

(b) "Dividend Payment Date" means February 15, May 15, August 15 and November
15 of each year.



(c) "Junior Stock" means the Common Stock, {Insert titles ofany existing Junior
Stockl and any other class or series of stock of the Issuer the terms of which expressly provide
that it ranks junior to Designated Preferred Stock as to dividend rights and/or as to rights on
liquidation, dissolution or winding up of the Issuer.

(d) "Liquidation Amount" means Sl I,000]1 per share of Designated Preferred Stock.

(e) "Minimum Amount" means $[Inserl $ amount equal to 25% ofthe aggregate
value ofthe Designated Preferred Stock issued on the Original Issue Date).

(f) "Parity Stock" means any class or series of stock of the Issuer (other than
Designated Preferred Stock) the terms of which do not expressly provide that such class or series
will rank senior or junior to Designated Preferred Stock as to dividend rights and/or as to rights
on liquidation, dissolution or winding up of the Issuer (in each case without regard to whether
dividends accrue cumulatively Of non~cumulatively). Without limiting the foregoing, Parity
Stock shall include the Issuer's [Insert title(s) ofexisting classe~' or series ofParity Stock).

(g) "Signing Date" means (Insert date ofapplicable securities purchase agreementl.

Part. 4. Certain VOling Matters. (To be inserted ifthe Charter provides/or voting in
proportion to liquidation preferenca: Whether the vote or consent of the holders of a plurality,
majority or other portion of the shares of Designated Preferred Stock and any Voting Parity
Stock has been cast or given on any matter on which the holders of shares of Designated
Prcfcrred Stock are entitled to vote shall be determined by the Issuer by reference to the specified
liquidation amount of the shares voted or covered by the consent as if the Issuer were liquidated
on the record date for such vote or consent, if any, or, in the absence of a record date, on the date
for such vote or consent. For purposes ofdetermining the voting rights of the holders of
Designated Preferred Stock under Section 1 of the Standard Provisions forming pan oflhis
(Certificate of Designations}, each holder will be entitled to one vote for each $1,000 of
liquidation preference to which such holder's shares are entitled.1 ITo be inserted if the Charter
does not provide/or voting in proportion to liquidation preferences: Holders of shares of
Designated Preferred Stock will be entitled to one vote for each such share on any matter on
which holders of Designated Preferred Stock are entitled to vote. including any action by written
consent.]

[Remainder ofPage lnlentionaliy Left Blank]

I If Issuer desires to issue shares with a higher dollar amount liquidation preference, liquidation preference
references will be modified accordingly. In such case (in accordance with Section 4.6 ofthe Securities
Purchase Agreement), the issuer will be required to enter into a deposit agreement.
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IN WinlESS WHEREOF, [Insert name ofIssuer] has caused this [Certificate of
Designations] to be signed by (_], its (-I, this (_, day of Ie].

(Insert name ofIssuer)

By:
N'm-e:--------

Title:

J
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