UNITED STATES DEFARTMENT OF THE TREASURY
1500 PENNSYLVANIA AVENUE, NW
WASHINGTON, D.C. 20220

Dear Ladies and Gentlemen:

The company set forth on the signature page hereto (the “Company’”™) intends to issue ina
private placement the number of shares of a series of its preferred stock set forth on Schedule A
hereto (the “Preferred Shares™) and a warrant 1o purchase the number of shares of its common
stock sel [orth on Schedule A hereto (the *Warrant” and, together with the Preferred Shares, the
“Purchased Securities”) and the United States Department of the Treasury (the “Investor™)
intends to purchase from the Company the Purchased Securities.

The purpose of this letter agreement is to confirm the terms and conditions of the
purchase by the Investor of the Purchased Securities. Except to the extent supplemented or
superseded by the terms set forth herein or in the Schedules hereto, the provisions contained in
the Seccurities Purchase Agreement — Standard Terms attached hereto as Exhibit A (the
“Securities Purchase Agreement™) arc incorporated by reference herein. Terms that are defined
in the Securities Purchase Agrecment are used in this letter agreement as so defined. In the event
of any inconsistency between this letter agreement and the Securities Purchase Agreement, the
terms of this letter agreement shall govern.

Each of the Company and the Investor hereby confirms its agreement with the other party
with respect to the issuance by the Company of the Purchased Securities and the purchase by the
Investor of the Purchased Securities pursuant to this letter agreement and the Securities Purchase
Agreement on the terms specified on Schedule A hereto.

This letter agreement (including the Schedules hercto} and the Securities Purchase
Agreement (including the Annexes thereto) and the Warrant constitute the entire agreement, and
supersede all other prior agrcements, understandings, representations and warranties, both
writtent and oral, between the parties, with respect to the subject matter hereof. This letter
agreemennt constitutes the “Letter Agreement” referred to in the Securitics Purchase Agreement.

This letter agreement may be executed in any number of separate counterparts, cach such
cowlerpart being deemed to be an original mstrument, and all such coumerparts will together
constitute the same agreement,  [xecuted signature pages to this letter agreement may bhe
defivered by fzcsimile and such facsimiles will be deemed as sufficient as if actual signature
pages had been deiivered.
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In witness whereof,
duby authonzed reproseatatives of the partes hereto as of the date written belinw,
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this letter agreement has been duly executed and debvered by the

UNTTED STATES BEPARTMENT OF THE
TREASURY -
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Nane: Herbert M ‘\ﬂlﬁ&l i,

Tile: Assistant Secretary for Financial Stability

YADKIN VALLLY FINANCIAL
CORPORATION

By e
Name: Wilham A. Long
Tide: President and Chief Execunve Officer

e

Date: s ju st 25



In witness whereof, this letter agreement has been duly execated and delivered by the
duly authorized representaiives of the parties hereto as of the date written below.

UNITED STATES DEPARTMENT OF THE
TREASURY

YADKIN VALLEY FINANCIAL
CORPORATION

. £ .
B ’) 5 o W,-j“
By: /f{f'ff’f{‘ L f:}l A S
Name: William A. Long =
Title: President and Chief Executive Officer

Date: _Jwuy M, Too4
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SECURITIES PURCUHASE AGREEMENT — STANDARD TERMS
Recitals:

WHEREAS, the United States Department of the Treasury (the “Investor™) may from
time to time agree to purchase shares ol preferred stock and warrants from eligible financiaf
mstitutions which elect to participate in the Troubled Asset Relief Program Capital Purchase
Program ("CPPTY;

WHEREAS. an eligible financial institution electing to participate in the CPP and issue
seeurities 1o the Investor (referred (o herein as the “Company™) shall enter into a letter agreement
(the “Letter Agreemen™ with the Investor which incorporates this Securities Purchase
Agreement — Standard Terms;

WHEREAS, the Company agrees to expand the flow of credit to U.S. consumers and
businesses on competitive terms to promote the sustained growth and vitality of the U.S,
gconomy;

WHEREAS, the Company agrees to work diligently, under existing programs, to modify
the terms of residential mortgages as appropriate to strengthen the heaith of the 1.5, housing
market;

WHEREAS, the Company intends to issue in a private placement the number of shares of
the series of its Preferred Stock (“Preferred Stock™) set forth on Schedule A te the Leiter
Agreement (the “Preferred Shares™) and a warrant to purchase the nwuber of shares of its
Common Stock (“Cammon Siock™) set forth on Schedule A to the Letter Agreement (the “Initial
Warrant Shares™) (the “Warrant” and, together with the Preferred Shares, the “Purchased
Securities™) and the Investor intends to purchase (the “Surchase™) from the Company the
Purchased Securities; and

WHEREAS, the Purchase will be governed by this Securities Purchase Agreement -
Standard Terms and the [etter Agreement. including the schedules thereto (the “Schediles™),
specifying additional terms of the Purchase. This Securitics Purchase Agreement — Standard
Terms (including the Annexes hereto) and the Letter Agreement {including the Schedules
thereto) are together referred to as this “Agreement”. All references in this Securities Puechase
Agreement - Standard Terms to “Schedules” are to the Schedules aitached o the Letter
Agrecment,

NOW, THEREFORE, in consideration of the premises, and of the representations,
warrantics, covenants and agreements sel forth hereln, the parties agree as follows:

Article I
Purchase; Closing

1.1 Purchage. (n the ferms and subject 1o the condiions st fonth in this Agreement.
the Compauy agreess tooscll o the Invester, and the Investor aprees o puarchise from the



Company, at the Closing (as hercinafter defined), the Purchased Sccurities for the price set forth
on Schedule A (the “Purchase Price”).

1.2 Closing,

(a} On the terms and subject to the conditions set forth in this Agreement, the
closing of the Purchase (the “Closing™) will take place at the location specified in Schedule A, at
the time and on the date set forth in Schedule A or as soon as practicable thereafler, or at such
other place, time and date as shall be agreed between the Company and the Investor. The time
and date on which the Closing occurs is referred to in this Agreement as the “Closing Date™.

(b} Suabject to the fulfillment or waiver of the conditions to the Closing in this
Section 1.2, ar the Closing the Company will deliver the Preferred Shares and the Warrant, in
cach case as evidenced by one or more certificates dated the Closing Date and bearing
appropriate legends as hereinafter provided for, in exchange for payment in full of the Purchase
Price by wire transfer of immediately available United States funds to a bank account designated
by the Company on Schedule A.

(c) The respective obligations of each of the Investor ard the Company to
consummate the Purchase are subject to the fullillment (or waiver by the Investor and the
Company, as applicable) prior to the Closing of the conditions that {i) any approvals or
authorizations of all United States and other govemmental, regulatory or judicial authorities
(collectively, “Governmental Entitics™) required for the consummation of the Purchase shall
have been obtained or made in form and substance reasonably satisfactory to each party and shall
be in full force and cffect and all waiting periods required by United States and other applicable
law, if any, shall have expired and (i1} no provision of any applicable United States or other law
and no judgment, mjunction, order or decree of any Governmental Entity shall prohibit the
purchase and sale of the Purchascd Securities as contemplated by this Agreement.

{d) The obligation of the Investor to consummate the Purchase is also subject
to the fultillment (or waiver by the Investor} at or prior to the Closing of cach of the fotlowing
conditions:

(1) {A} the representations and warrantics of the Company sct forth in
{x) Section 2.2{g) of this Agreement shall be true and correct in all respects as though
made on and as of the Closing Date, (v) Sections 2.2(a) through () shall be frue and
correct in all material respects as though made on and ag of the Closing Date {other than
represenfations and svmranties that by their ferme speak a8 of another date. which
represemtations and warranties shall be tue and correct in all material respects as of such
other datc) and (7) Sections 2.2¢h) through (v) {disregording all qualifications or
Tmitations set Lorth in such representations aod warranties as to “muterjality”, “Company
Muaterial Adverse Effect” and words of similar inport) shall be true and correct as though
made on and as of the Ulesing Dute (other than representations and worranties that by
thetr forms speak #s of another daie, which representations and warcantizs shall be true
and correct as of such other dote), except te tho exient that the faihwe of such
representations and sarrandes referred (o by thiv Section Y 200 AN Z) 1o be so true and



correct, individually or in the aggregate, does not have and would not reasonably be
expected to have a Company Material Adverse Effect and (B) the Company shall have
performed in all material respects all oblipations required to be performed by it under this
Agreernent at or prior {o the Closing;

(11) the Investor shall have received a certificate stgned on behall of
the Company by a senior exccutive officer certifving to the effect that the conditions set
forth 1n Section 1.2(dX1) have been satistied:

(iti)  the Company shall have duly adopted and filed with the Secretary
of State of its jurisdiction of organization or other applicable Governmental Entity the
amendment to its certificate or articles of incorporation, articles of association, or similar
organizational document (“Charter™) in substantially the form attached hereto as Annex
A {the “Certificate of Designations™) and such filing shall have been accepted,;

(iv) (A) the Company shall have effected such changes to its
compensation, bonus, incentive and other benefit plans, arrangements and agreements
(including golden parachute, severance and employment agreements) (collectively,
“Benefit Plany”) with respect to its Senior Executive Officers {(and to the exicnt necessary
for such changes to be legally enforceable, each of its Senior Executive Officers shall
have duly consented in writing to such changes), as may be necessary, during the period
that the Investor owns any debt or equity securities of the Company acquired pursuant to
this Agreement or the Warrant, in order to comply with Section 11 1{b} of the Emergency
Economie Stabilization Act of 2008 (“LESA”) as implemented by guidance or regulation
thereunder thal has been issued and is in effect as of the Closing Date, and (B) the
Investor shall have received a certificate signed on behalf of the Company by a senior
exccutive officer certifving to the elfect that the condition set forth in Section
L.2{d){(iv){A) has been satistied;

{v) cach of the Company’s Senior Executive Officers shall have
delivered to the Investor a written waiver in the form attached hereto as Annex B
releasing the Investor from any claims that such Senior Exccutive Officers may otherwise
have as a result of the issuance, on or prior to the Closing Date, of any regulations which
require the modification of, and the agreement of the Company hereunder to maodify, the
terms of any Benefit Plans with respect to its Sentor Lxecutive Officers 1o eliminate any
provisions of such Benefit Plans that would not be in compliance with the requirements
of Scction 111{b) of the EESA as implemented by guidance or regulation thereunder that
has been issued and s in ¢ffect as of the Closing Date,

{vi}  the Company shall have delivered w the luvestor a written opinion
from counse! W the Comouny (which ray be infernal counsety, addressed 1o the Investor

(vitl  the Company shall bave delivered certificates in proper form or,
with the prior consent of the Investor, evidence of shares in hook-enicy form, evideocing
the Prefered Shares to Investor or its doesignesis): aod



{viil) the Company shall have duly executed the Warrant in substantiatly
the form attached hercto as Annex D and delivered such executed Warrant {o the Investor
or its designee(s).

1.3 Interpretation. When u reference is made in this Agreement to “Recitals,”
“Articles,” “Sections,” or “Annexes” such reference shall be 10 a Recital, Article or Sectzon of,
or Annex to, this Securitics Purchase Agreement — Standard Terms, and a reference to
“Schedules™ shall be to a Schedule to the Letter Agreement, in each case, unicss otherwise
indicated. The terms defined in the singular have a comparable meaning when used in the plural,
and vice versa. References fo “herein”. “hereot”. “hereunder” and the like refer to this
Agreeraent as a whole and not to any particular section or provision, unless the context requires
otherwise. The table of contents and headings contained i this Agreement are for reference
purposes only and are not part of this Agreement, Whenever the words “include,” "includes™ or
“including” are used in this Agreement, thev shall be deemed followed by the words “without
limitation.” No rule of construction against the draftsperson shail be applied in connection with
the interpretation or enforcement of this Agrcement, as this Agreement is the product of
negoiiation between sophisticated partics advised by counsel. All references to “$” or “dollars”
mean the lawful currency of the United States of America. Except as expressly stated in this
Agreement, all references to any statute, rule or regulation are to the statute, rule or regulation as
amended, modified, supplemented or replaced from time to time (and, in the case of statutes,
include any rules and regulations promulgated under the statute) and to any section of any statute,
rule or regulation include any successor to the section, References o a “business day” shall mean
any day except Saturday, Sunday and any day on which banking institutions in the State of New
York generally are authorized or required by law or other governmental actions to close.

Article IT
Representations and Warranties

2.1 Disclosure.

(a) “Company Material Adverse Effect” means a material adverse effect on (i)
the business, results of operation or hnancial condition of the Company and its consolidated
subsidiartes taken as a whole; provided, fiowever, that Company Material Adverse Effect shall
not he deemed to include the effects of (A} changes afier the date of the Letter Agreement {the
“Sigring Dore™) in general business, economic or market conditions (including changes
generally n prevalling inferest rates. credit avatiability and liquidity, currency exchange rates
and price fovels or trading velumes in the United States or foreign securities or credit markets),
or any outbreak or escalation of hastilities, declared or nndeclared acts of war or terrorism, in
each cnse geacrally atfecting the mdustries in which the Company and s subsidiaries operate,
(B} changes vr proposed changes after the Signing Date in pgepcrally accepted accounting
principles 1 the United States (“GAAP or regulatony accouniing requircmanis, or authoritative
interpreetations thereot, (C) changes or proposed changes after the Signing Date in seouritics,
bunking and other laws of perwral apphicabiitty or related polictes o torpeetations of
Gavernmemat Fatities (i the ease of each of these clauses (A), (B) and (). other than changes
or cccurrenoes tu the extent that sach elianges of occurrenwees bhave or would reusonably be



expected to have a materially disproportionate adverse effect on the Company and its
consolidated subsidiarics taken as a whole relative to comparable U.S, banking or financial
services orgamizations), or (1) changes in the market price or trading volume of the Cormunon
Stock or any other equity. equity-related or debt securitics of the Company or its consolidated
subsidiarics (it being understood and agreed that the exception set forth in this clause (D) does
not apply to the underlying reason giving rise to or contributing to any such changey; or (i) the
ability of the Company to consummate the Purchase and the other transactions contemplated by
this Agreement and the Warrant and perform its obligations hereunder or thereunder on a timely
basis.

(b “Previously Divclosed” means information set [orth or mcorporated m the
Company’s Annual Report on Form 10-K for the most recently completed fiscal year of the
Company filed with the Securities and IExchange Commission (the “SEC™) prior to the Signing
Date (the “Last Fiscal Year™) or in tts other reports and forms filed with or furnished to the SEC
under Sections 13(a), 14(a) or 15(d) of the Securities Lxchange Act of 1934 (the “Exchange
Acf™) on or after the last day of the Last Fiscal Year and prior to the Signing Date.

2.2 Representations and Warranties of the Company. Except as Previously Disclosed,
the Company represents and warrants to the Investor that as of the Signing Date and as of the
Closing Date (or such other date specified herein):

(@) Qrganization, Authority and Significant Subsidiaries. The Company has
been duly incorporated and is validly existing and in good standing under the laws of its
jurisdiction of organization, with the necessary power and authorily to own its properties and
conduct its business in all muaterial respects as currently conducied, and except as has not,
individually or in the aggregate, had and would not reasonably be expected to have a Company
Material Adverse Effect, has been duly qualified as a foreign corporation {or the transaction of
business and 1s in good standing under the laws of each other jurisdiction in which it owns o
leases properties or conducts any business so as to require such qualification; each subsidiary of
the Company that 1s a “significant subsidiary” within the meaning of Rule 1-02(w} of Regulation
S-X under the Securities Act of 1933 (the “Securities Act™) has been duly organized and is
validly existing in good standing under the faws of its jurisdiction of organization. The Charter
and bylaws of the Company, copies of which have been provided to the Investor prior to the
Signing Date, are true, complete and correct copies of such documents as in full foree and effect
as of the Signing Date.

(hy  Capitalization. The authorized capital stock of the Company, and the
vatstanding capital stock of the Company (including securitics convertible into, or exercisuble or
exchangeabie for, capital stock of the Comipany) as of the moest recent fiscal month-end
preceding the Nguing Date (the “Capfralizarion Diate”) 1s set fonh on Schodule 13 The
outstanding shares of copital stock of the Company hane been duly authorized and are validly
tssued and outstanding, fully paid and nonassessable, and subject to no preemptive righty {and
were oot issued in vielation of any preemptive rights), Except os provided in the Warrant, as of
the Signing Date, the Company does not have oatstanding any scourities or other ohligations
providing the holder the rght to acquire Common Siock that 15 not reserved for suance oy
specified on Schedule 3, and the Congpany has s made atvy other comminpent o awhoerkze,



issue or sell any Conunon Stock. Since the Capitalization Date, the Company has nol issued any
shares of Common Stock, other than (i} shares issued upon the exercise of stock options or
delivered under other equity-based awards or other convertible securities or warrants which were
issued and outstanding on the Capitalization Date and disclosed on Schedule B and (ii) shares
disclosed on Schedule 3.

(©) Preferred Shares. The Preferred Shares have been duly and validly
authorized, and, when issued and delivered pursuant to this Agreement, such Preferred Shares
will be duly and vatidly issued and fully paid and non-asscssable, will not be issucd in violation
ol any preemptive rights, and will rank pari passu with or senior to all other series or classes ol
Preferred Stock, whether or not issued or outstanding, with respect to the pavment of dividends
and the distribution of assets in the event of any dissoltution, liquidation or winding up of the
Compuanty,

(d) the Warrant and Warrant Shares. The Warrant has been duly authorized
and, when executed and delivered as contemplated hereby, will constitute a valid and legally
binding obligation of the Company enforceable against the Company in accordance with its
terms, except as the same may be limited by applicable bankruptey, insolvency, reorganization,
moratorium or similar laws affecting the enforcement of creditors’ rights generally and general
equitable principles, regardless of whether such enforceability is considered in a proceeding at
law or in equity ("Bankruptcy Exceptions”). The shares of Common Stock issuable upon exercise
of the Warrant (the “Warrant Shares”) have been duly authorized and reserved for issuance upon
exercise of the Warrant and when so issued in accordance with the terms of the Warrant wil] be
validly issued, fully paid and non-assessable, subject, if applicable, to the approvals of its
stockholders sct farth on Schedule C.

(e) Authorization, Enforceability.

(i) The Company has the corporate power and authority to execute
and deliver this Agrecment and the Warrant and, subject, if applicable, o the approvals
of its stockholders set forth on Scheduie C, to carry out its obligations hereunder and
thereunder {(which includes the issuance of the Preferred Shares, Warrant and Warrant
Shares). The execution, delivery and performance by the Company of this Agreement and
the Warrant and the consummation of the transactions contemplated hercby and thereby
have been duly authorized by all necessary corporate action on the part of the Company
and its stockholders, and no further approval or authodzation is required on the part of
the Conpany, subject, in each case, 1f applicable, 1o the approvals of its stockholders set
torth on Schedule €. This Agreement iy a valid and binding obligation of the Company

enforccable against the Company in accordance with its terms, subject 1o the Bankruptey
Exceptions,

(ii}  The exceoution, delivery und performance by the Company of this
Agreeprent and {the Warrant and the vonsummation of the transactions contemplated
heretyy wnd thereby and compliance by the Company with the provisions hereof and
thorent, will not (A) violate, contlict with, ot result in a hreach of anv provision of, or
consthute a defaull {or an event which, with notice o lapse of dme or Doth, would

&



constitute a default) under, or result in the termination of, or aceelerate the performance
required by, or resull in a right of termination or aceeleration of, or result in the creation
of, any Hen, sceurity interest, charge or encumbrance upon any of the properties or assets
of the Company or any Company Subsidiary under any of the terms, conditions or
provisions of (1) subject. if applicable, to the approvals of the Company’s stockholders set
torth on Schedule C, its organizational documents or (i) any nole, bond. morigage.
indenture, deed of frust, license, lease, agreement or other instrument or obligation to
which the Company or any Company Subsidiary is a party or bv which it or any
Company Subsidiary may be bound, or to which the Company or any Company
Subsidiary or any of the properties or assets of the Company or any Comipany Substdiary
may be subject, or (3) subject to comphiance with the stafites and regulations referred to
in the next paragraph, violate any statute, rule or regulation or any judgment, ruling, order,
writ, injunction or decree applicable to the Company or any Company Subsidiary or any
of their respective properties or assets except, in the case of clauses (A)(i1) and (B). for
those occurrences that, individually or in the aggregate, have not had and would not
reasonably he expected to have a Company Material Adverse Effect.

(iii)  Other than the filing of the Certificate of Designations with the
Secretary of State of its jurisdiction of organization or other applicable Governmental
Entity, any current report on Form 8-K required to be filed with the SEC, such filings and
approvals as are required to be made or obtained under any state “blue sky” laws, the
titing of any proxy statcment contemplated by Section 3.1 and such as have been made or
obtained, no notice to, filing with, exemption or review by, or authorization, consent or
approval of, any Governmental Entity is required to be made or obtained by the Company
in connection with the consummation by the Company of the Purchase except for any
such notices, filings, exemptions, reviews, authorizations, consents and approvals the
failure of which to make or obtain would not, individually or in the aggregate, reasonably
be expected to have a Company Material Adverse Effect.

H Anti-takeover Provisions and Rights Plan, The Board of Dircctors of the
Company (the “Board of Directors”™) has taken all necessary action to ensure that the transactions
contemplated by this Agreement and the Warrant and the consummation of the {ransactions
contemplated hereby and thereby, inctuding the exercise of the Warrant in accordance with its
terms, will be exempt from any anti-takeover or similar provisions of the Company’s Charter and
bylaws, and any other provisions of any applicable “moratorium”, “control share™, “fair price”,
“iferested stockholder™ or other anti-takeover Taws and regulations of any jurisdicuon. The
Company has taken all actions necessary to render any stockholders™ rights plan of the Company
mapplicable w0 this Agreement and the Warrant and the consummation of the transactions
conterplated hereby and thereby, including the excrcise of the Warrant by the Investor in
accordance with Hs terms.

(g} Nu_ Company Material Adverse Bffect, Since the last day of the last
cornploted fizcad period Tor which the Company has filed 3 Quarterly Report on Form 10-Q or an
Al Report on Form 13-K with the SEC prior fo the Siguiong Date, oo fEcf, cirommnsiance,
event, change, occurrence, condilion or development has occurred that, individuwally or in the
agyregate, hag had or would reasoaably be expecied 0 bave 2 Comparny Material Adverse Flfect.
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(k) Company _Financial Statements. Each of the consolidated financial
statements of the Company and its consolidated subsidiaries (cotlectively the “Company
Financial Statements”) included or incorporated by reference in the Company Reports filed with
the SEC since December 31, 2006, present fairly in all material respects the consolidated
financial position of the Company and its consolidated subsidiaries as of the dates indicated
therein (or if amended prior to the Signing Date, as of the date of such amendment) and the
consolidated results of their operations for the periods specified thercin; and except as stated
therein, such financial statements {A) were prepared in conformity with GAAP applied on a
consistent basis {except as may be noted therein), (B) have been prepared {rom, and are in
accordance with, the books and records of the Company and the Company Substdiaries and (C)
complied as to form, as of their respective dafes of filing with the SEC, in all material respects
with the applicable accounting requirements and with the published rules and regulations of the
SEC with respect thereto.

{1) Reports.

(1) Since Pecember 31, 2006, the Company and each subsidiary of the
Company {(each a “Compuary Subsidiary” and, collectively, the “*Company
Subsidiaries”) has timely filed ali reports, registrations, documents, filings,
staterents and submissions, together with any amendments thereto, that it was
required to file with any Governmental Entity (the foregoing, collectively, the
“Company Repor(s™) and has paid all fees and asgessments due and payable in
connection therewith, except, in each case, as would not, individually or in the
aggregate, reasonably be expected to have a Company Material Adverse Effect.
As of their respective dates of filing, the Company Reports complied in all
material respects with all statutes and applicable rules and regulations of the
applicable Governmental Entities. In the case of cach such Company Report filed
with or furnished to the SIEC, such Company Report (A) did not, as of its date or
if amended prior to the Signing Date, as of the date of such amendment, contain
an untrue statement of a material tact or omit to state a material fact necessary in
order to make the statements made therein, in light of the circumstances under
which they were made, not misieading, and (B} complied as to form in all
material respects with the applicable requirements of the Securities Act and the
Exchange Act. With respect to all other Company Reports. the Company Reports
were complete and accurate in all material respects as of their respective dates.
No executive offtcer of the Company or any Company Subsidiary has failed in
any respect o make the certiications required of him or her under Section 302 or
Q06 of the Sarbanes-Oxley Aot of 2002,

()  The records, systems, contols, data and ifonmadon of the
Company and the Company Subsidiaries are recorded. stored, maimizined and
aperaied under means (inclading any electronte, mechanical or photographic
proeess, whether cotnputenzed or not) thal are under the exclusive ownership ond
diveet contral of the Company or the Company Substdiaries or thelr accountants
(ncluding a4l nweans of access theretn and tierefrnn), except for any pon-



exclusive ownership and non-direct control that would not reasonably be expected
to have a material adverse effect on the system of internal accounting controls
described below in this Section 2.2{1){i1). The Company (A} has implemented and
maintains disclosure controls and procedures (as defined in Rule [3a-15(¢) of the
Exchange Act) to cnsure that material information relating to the Company,
including the consolidated Company Subsidiaries, is made known to the chiel
executive officer and the chief financial officer of the Company by others within
those entities, and (B} has disclosed, based on its most recent evaluation prior to
the Signing Date, 10 the Company’s outside auditors and the audit conumnitice of
the Board of Directors (x) any significant deficiencies and material weaknesses in
the design or operation of internal controls over {inancial reporting (as defined in
Rule 13a-15(f) of the Exchange Act) that are reasonably likely to adversely affect
the Company’s ability 1o record, process, summarize and report {inancial
Information and (y) any {vaud, whether or not material, that involves management
or other employecs who have a significant role in the Company’s internal controls
over {inancial reporting.

() No Undisclosed Liabilities. Neither the Company nor any of the Company
Subsidiaries has any liabilities or obligations of any nature (absolute, accrued, contingent or
otherwise} which are not properly reflected or reserved against in the Company Financial
Statements to the extent required to be so reflected or reserved against in accordance with GAAP,
except for {A} liabilities that have arisen since the last fiscal year end in the ordinary and usual
course of business and consistent with past practice and (B) liabilities that, individually or in the
aggregate, have not had and would not reasonably be expected 1o have a Company Material
Adverse Effect.

(k) Oflering of Sccurities. Neither the Company nor any person acting on its
behalf has taken any action (including any offering of any securitics of the Company under
circumstances which would require the integration of such offering with the offering of any of
the Purchased Securities under the Sccurities Act, and the rules and regulations of the SEC
promulgated thereunder), which might subject the offering, issuance or sale of any of the
Purchased Securities to Investor pursuant 1o this Agreement to the registration requirements of
the Sceurities Aot

{H Latigation and Other Proceedings. Except (1) as set [orth on Schedule D or
(11} as would pot, individually or in the aggregate, reasonably be expected fo have a Company
Muatertal Adverse Lffect, there is no (A) pending or, to the knowledge of the Company,
treatened, claim, action, suit, investigation or mrocecding, against the Company ot any
Company Sabsidiary or to which any of their assets are subject nor is the Company or any
Company Subsidiary subject to any order. judgment or decree or (B) nnresofved violation,
critseism or exeeption by any Governmental Fntity with respect to any report or relating w any
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examinationy or inspections of the Company or any Commany Subsidiaries.

(o} Complizgee with Laws,  Fxeept as would not, iedividually or in the
aggroyate, reazonably be expected @ have a Company Material Adverse Effect, the Company
and the Compary Subsidiaries have all permits, Hoenses. franchises, mrhorizatons, orders and




approvals of, and have made all {ilings, applications and registrations with, Governmental
Entities that are required in order to perntit them to own or lease their propertics and asscts and
to carry on their business as presently conducted and that are material to the business of the
Company or such Company Subsidiary. Except as set forth on Schedule E. the Company and the
Conwpany Subsidiaries have complied in all respects and are not in detault or violation of, and
none of them is, to the knowledge of the Company, under investigation with respect to or, to the
knowledge of the Company, have been threatened to be charged with or given notice of any
violation of, any applicable domestic (federal, state or local) or forcign law, statute, ordinance,
license, rule, regulation. policy or guideline, order, demand. writ, injunction, decree or judgment
of any Governmental Entity, other than such noncompliance, defaclts or violations that would
not, individually or in the aggregate, reasonably be ¢xpected to have a Contpany Material
Adverse Liffect. Except for statutory or regulatory restrictions of general application or as set
forth on Schedule E, no Governmental Entity has placed any restriction on the business or
propetties of the Company or any Company Subsidiary that would, individually or in the
agpregale, reasonably be expected 10 have a Company Material Adverse Effect.

(n} Employee Benefit Matters. Exeept as would not reasonably be expected to
have, either individually or in the aggregate, a Company Malerial Adverse Effect; (A) each
“emaployee benefit plan” (within the meaning of Section 3(3) of the Employee Retirement
Income Sccurity Act of 1974, as amended (“ERISA™)) providing benefits to any current or
former employee, officer or director of the Company or any member of its “Controlled Group”
(defined as any organization which is a member of a controlled group of corporations within the
meaning of Section 414 of the Internal Revenue Code of 1986, as amended (the “Code™)) that is
sponsored, matntained or contributed to by the Company or any member of its Controlled Group
and for which the Company or any member of its Contrelled Group would have any liability,
whether actual or contingent (each, a “Plan™) has been maintained in compliance with ifs terms
and with the requirements of all applicable statutes, rules and regulations, including ERISA and
the Code; (B) with respect to each Plan subject to Title IV of ERISA (including, for purposes of
this clause (B), any plan subject to Title IV of ERISA that the Company or any member of its
Controlled Group previously maintained or contributed to in the six years prior to the Signing
Date), (1) no “‘reportable event” (within the meaning of Section 4043{c) of ERISA), other than a
reportable event for which the notice period referred to in Section 4043(c) of FRISA has been
waived, has ocecurred in the three years prior to the Signing Date or is reasonably expected to
ocear, (2) no “accumulated funding deficiency™ (within the meaning of Scction 302 of ERISA or
Section 412 of the Code}, whether or not waived, has oceurred in the three vears prior to the
Stgning Date or i ressonably expected o occur. (3) the fair macket value of the asseis under
cach Plan exceeds the present value of all benefits accrued under such Plan (determined based on
the assumptions used to fund such Plan) and (4) neither the Company nor any member of its
Controlled Group hay incurred in the six vears prior to the Signing Date, or reasonably expects to
mcur, any ability under Title IV of ERISA {other than contributions o the Plan or premiums 10
the PRGC in the ordinary cotwse and without defaulty in respect of a Plan (including any Plan
that is a “multicmployver plan™, within the meaning of Scction 4001{e) 2} of FRISA) and (O
cach Plan that iv tended to be qualified under Section 401(a) of the Code has recsived a
favarable derermination letter from the Internal Revenue Service with respect tn its qualified
status that has not been revoked, or waeh g deternutation letter has been timely applied for bat
not received by the Sipoing Date, and nothing has asceurted. whether by action or by failure fo
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act, which could reasonably be expected to cause the loss, revocation or denial of such qualified
status or {favorable determination letter.

{0) Taxes. Except as would not. individually or in the aggregate, reasonably
be expected to have a Company Material Adverse FEffect, (1) the Company and the Company
Subsidiarics have filed all federal, state, local and foreign income and franchise Tax returns
required to be filed through the Signing Date. subject o permitted extensions, and have paid all
Taxes due thereon, and (ii) no Tax deficiency has been determined adversely to the Company or
any of the (‘ompanv Subsidiaries. nor does the Company have any knowledge of any Tax
deficiencies. “Tax™ or “Tuxes” means any federal, state, local or foreign income, gross receipts,
property, sales, use, license, excise, franchise, employment. payroll, withholding, alternative or
add on minimum, ad valorem, transfer or cexcise fax, or any other tax, custom, duty,
governmental fee or other like assessment or charge of any kind whatsoever, together with any
interest or penalty, imposed by any Governmental Entity,

{p) Properties and Leases. Excepl as would not, individually or in the
aggregate, reasonably be expected o have a Company Material Adverse Effect, the Company
and the Company Subsidiaries have good and marketable title o all real properties and all other
properties and assets owned by them, in each case free from liens, encumbrances, claims and
defects that would affect the value thereof or interfere with the use made or to be made thereof
by them. Except as would not, individually or in the aggregate, reasonably be expected to have a
Company Material Adverse Effect, the Company and the Company Subsidiaries hold all leased
real or personal property under valid and enforceable leases with no exceptions that would
interfere with the use mwade or to be made thereof by them.

(q) Environmental Liability. Except as would not, individually or in the
aggregate, reasonably be expected 1o have a Comipany Material Adverse Effect:

(1) there is no legal, administrative, or other proceeding, claim or
action of any nature seeking o impose, or that would reasonably be expected to resuli in
the mimposition of, on the Company or any Company Subsidiary, any liabifity relating to
the relcase of hazardous substances as defined under anv local, stale or federal
environmental  statute.  regulation or ordinance. including the Comprehensive
Environmentat Response, Compensation and Liability Act of 1980, pending or, to the
Company’s knowledge, threatened against the Company or any Company Subsidiary,

(1} to the Company’s knowledge, there is no reasonable basis for any
such proceeding, claim or action: and

(ii}  neither the Company vor any Company Subsidiary s subject to
apy agreemert, order, judgoent or decree by or with any court, Governmental Entity or
third party imposing any such eavironmental Hability,

(t Risk Mavagemeot Instramonts. Exeept as would noy, individuadly or in the

aggregate, reasonalbly be expected to have o Company Muaterind Adverse Effect, all derivative
Hstnanents, me,ij,zdu.lg_ﬂ, swaps, caps, Hoers ad option agrecments, whether entored v for the
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Company’s own account, or for the account of one or more of the Company Subsidiaries or ifs or
their customers, were entered into () only in the ordinary course of business, (1) mn accordance
with prudent practices and in all material respects with all applicable laws, rules, regulaiions and
regulatory policies and (iti) with counterparties believed to be financially responsible at the time;
and each of such instruments constitutes the valid and legally binding obligation of the Company
or one of the Company Subsidiaries, enforceable in accordance with its terms, except as may be
fimited by the Bankruptcy Exceptions. Neither the Company or the Company Subsidiaries, nor,
to the knowledge of the Company, any other party thereto, is in breach of any of its obligations
under any such agreement or arrangement other than such breaches that would not, individually
or in the aggregate, reasonably be expected to have a Company Material Adverse Effect.

{s) Agreements with Regulatory Agencies. Except as set {orth on Schedule F,
neither the Company nor any Company Subsidiary is subject to any material cease-and-desist or
other similar order or enforcement action issued by, or is a party to any material wriiten
agreement, consent agreement or memorandum of understanding with, or is a party to any
commitment letter or similar undertaking to, or is subject to any capital directive by, or since
December 31, 2006, has adopted any board resolutions at the request of, any Governmental
Entity (other than the Appropriate Federal Banking Agencies with jurisdiction over the Company
and the Company Subsidiaries) that currently restricts in any material respect the conduct ot ifs
business or that in any material manner relates to its capital adequacy, its liquidity and funding
policies and practices, its ability to pay dividends, its credit, risk management or compliance
policies or procedures, its internal controls, its management or its operations or business (each
item in this sentence, a “Regulutory Agreement™), nor has the Company or any Company
Subsidiary been advised since December 31, 2006 by any such Governmental Entity that it is
considering issuing, initiating, ordering. or requesting any such Regulatory Agreement. The
Company and cach Company Subsidiary are in compliance in all matertal respects with each
Regulatory Agreement to which it is party or subject, and neither the Company nor any
Company Subsidiary has received any notice from any Governmental Entity indicating that
either the Company or any Company Subsidiary is not in compliance in all material respects with
any such Repulatory Agreement.  “dppropriate Federal Banking Agency” mcans the
“appropriate Federal banking agency™ with respect o the Company or such Company
Subsidiarics, as applicable, as defined in Section 3(q) of the Iederal Deposit Insurance Act (12
ULS.C. Section 1813(¢g).

(t) Insurance. The Company and the Company Subsidiaries are insured with
reputable insurers against such risks and in such amounts as the management of the Company
reasonably has determined to be prudent and consistent with industry practice.  The Company
apd the Company Subsidiaries are i material compliance with thelr insurance policies and are
not in default under any of the material terms thereof, each such policy is outstanding and in fufl
foree and offect, all premiums and other payments due under any material policy have been paid,
and alf cleims thereunder have been tiled in due and tmely fushion, except, in cach caxe, a5
would nof, individoally or in the aggregate, reasonably be expected o have a Company Material
Adbverse Effect.

Intellectoal Propedy. Except as would not, individoally or i the aggregate,

my Infellectoal
reasonanty be expected o have a Company Matoral Adverse Pliecr, (D the Company and euch



Company Subsidiary owns or otherwise has the right to use, all intellectual property rights,
inchuding all trademarks, trade dress, trade names, service marks, domain names. patents,
inventions, trade secrets, know-how, works of authorship and copyrights therein, that are used in
the conduct of their existing businesses and all rights relating to the plans, design and
specifications of any of its branch facilities (“Proprictary Rights”y free and clear of all liens and
any claims of ownership by current or former employees, contractors, designers or others and (i)
neither the Company nor any of the Company Subsidiaries is materially infringing, diluting,
misappropriating or violating, nor has the Company or any or the Company Subsidiaries received
any written (or, to the knowledge of the Company, oral) communications alleging that any of
thern has materially infringed, diluted, misappropriated or violated, any of the Proprietary Rights
owned by any other person. Except as would not, individually or in the aggregate, reasonably be
expected to have a Company Material Adverse Effeet, to the Company’s knowledge, no other
person 18 Infringing, diluting. misappropriating or violating, nor has the Company or any or the
Company Subsidiaries sent any written communications since January 1, 20006 alleging that any
person has infringed, diluted, misappropriated or violated, any of the Proprietary Rights owned
by the Company and the Company Subsidiaries.

(v} Brokers and Finders. No broker, finder or investment banker 1s entitled to
any financial advisory, brokerage, finder's or other fee or commission in connection with this
Agreement or the Warrant or the wransactions contemplated hereby or thereby based upon
arrangements made by or on behalf of the Company or any Company Subsidiary for which the
Investor could have any liability.

Article 111
Covenants

3.1 Commercially Reasonable Efforts.

(a) Subject to the terms and conditions of this Agreement, each of the partics
will use its commercially reasonable efforts in good faith (o take, or cause to be taken, all actions,
and to do, or cause lo be done, all things necessary, proper or desirable, or advisable under
applicable laws, so as t0 permit consummation of the Purchase as promptly as practicable and
otherwise lo enable consummation of the transactions contemplated hereby and shall use
comumercially reasonable efforts to cooperate with the other party to that end.

(by  If the Company is requited w0 obtain any stockholder approvals set forth
ov Schedule C, then the Company shall comply with this Section 3.1{b) and Section 3.3(c}, The
Company shall call a special meeting of its stockholders, as promptly as practicable following
the Closing, to voie on proposals (collectively, the “Stackholder Proposals™ 1o (1Y approve the
exercise of the Warrant for Comunon Stock for purposes of the rules of the pational security
exchange on which the Common Stock s listed andior (i) amend the Company’s Charter to
increase the number of wuthortzed shares of Common Steck (o gt least such number as shatl be
sufficient to permit the ANl exerdise of the Warrant for Common Stock and conyply with the
other provistons of this Section 3.1thy amd Section 3Hc) The Board of Directors shall
recommend {0 the Company’s stockbolders that such stockboldery vote in favor of the
Steekholder Proposals. Tn coamection with such mceting, the Compaty shall prepare {und the
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Investor will reasonably cooperate with the Company to prepare) and file with the SEC as
promptly as practicable (but in no event more than ten business days afler the Closing) a
preliminary proxy statement. shall use its reasonable best efforts to respond to any comments of
the SEC or its staff thereon and to cause a definitive proxy statement related to such
stockholders’ meeting to be mailed to the Company’s stockholders not more than five business
days after clearance thereof by the SEC, and shall use its reasonable best efforts to solicit proxies
for such stockholder approval of the Stockholder Proposals. The Company shall notify the
Investor promptly of the receipt of any comments from the SEC or its staif with respeci to the
proxy statement and of any request by the SEC or its staff for amendments or supplements to
such proxy statement or for additional information and will supply the Investor with copics of all
correspondence befween the Company or any of its representatives, on the one hand, and the
SEC or its staff, on the other hand, with respect to such proxy statement. 10 at any tune prior wo
such stockholders’ meeting there shali occur any event that is required to be set forth in an
amendment or supplement (o the proxy statement, the Company shall as promptly as practicable
prepare and mail 1o its stockholders such an amendment or supplement. Each of the Investor and
the Company agrees promptly to correct any information provided by it or on its behalf for use in
the proxy statement if and to the extent that such information shall have become faise or
misieading in any material respect, and the Company shall as promptly as practicable prepare
and mail to its stockholders an amendment or supplement fo correct such information to the
extent required by applicable Jaws and regulations. The Company shall consutt with the Investor
prior to {iling any proxy statement, or any amendment or supplement thereto, and provide the
Investor with a reasonable opportunity to comment thereon. In the event that the approval of any
of the Stockholder Proposals is not obtained at such special stockholders meeting, the Company
shall include a proposal to approve {and the Board of Directors shall recommend approval of}
each such proposal at a meeting of its stockhoelders no less than once in each subsequent six-
month period beginning on January 1, 2009 until all such approvals are obtained or made.

{¢)  None of the information supplicd by the Company or any of the Company
Subsidiarfes for mclusion in any proxy statement in connection with any such stockholders
meeting of the Company will, at the date it 1s filed with the SEC, when first mailed to the
Company’s stockholders and at the time of any stockholders meeting, and at the time of any
amendment or supplement thereol. contain any untrue statcment of a material fact or omit to
stale any material fact necessary In order (o make the statements therein, in Hght of the
ciremmstances under which they are made, not misleading.

32 Expenses. Unless otherwise provided in this Agreement or the Warrvant, each of
the parties hereto will bear and pay all costs and expenses incurred by it or on its hehalf in
connection with the transactions conteraplated wnder this Agreement and the Warrant, including
fees and expenses of s own fuancial or other consultants. Investmert bankers, uccountants and
connsel,
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{a} During the perod from the Closing Uate {or, i the appeoval of the
Swckholder Proposals s requiced, the date of such approvaly undl the date on which the Warrant
has been fully exercised, the Compauy shai al all tmes have reserved for issuance, free of



preemmptive or similar rights, a sufticient nuniber of authorized and unissued Warrant Shares to
effectuate such exercise, Nothing in this Scetion 3.3 shall preclude the Company from satisfying
its obligations in respect of the excrcise of the Warrant by delivery of shares of Conynon Stock
which arc held in the treasury of the Company. As soon as reasonably praciicable following the
Closing, the Company shall, at ils expense. cause the Warrant Shares to be listed on the same
national securities exchange on which the Common Stack is listed, subject to offictal notice of
issuance, and shall maintain such listing for so long as any Common Stock s listed on such
exchange.

(b) If requested by (he Investor, the Company shall promptly use its
reasonable best efforts 10 cause the Preferred Shares to be approved for listing on a national
securities exchange as prompily as practicable following such request.

3.4 Certain Notifications Until Closing. From the Signing Date until the Closing, the
Company shall promptly notify the Investor of (i} any fact, event or c¢ircumstance of which it is
aware and which would reasonably be expected to cause any representation or warranty of the
Company contained in this Agreement to be untrue or inaccurate in any material respect or to
cause any covenant or agreement of the Company conlained in this Agreement not to be
complied with or satisfied in any material respect and (ii) cxcept as Previously Disclosed, any
fact, circumstance, event, change, occurrence, condition or development of which the Company
15 aware and which, individually or in the aggregate, has had or would reasonably be expected to
have a Company Material Adverse Effect; provided, however, that declivery of any notice
pursuant to this Scction 3.4 shall not limit or affect any rights of or remedies available to the
Investor; provided, further, that a failure to comply with this Section 3.4 shall not constitute a
breach of this Agreement or the failure of any condition set forth in Section 1.2 to be satisfied
untless the underlying Company Material Adverse Effect or malerial breach would independently
result in the fatlure of a condition set forth in Section 1.2 to be satisfied.

3.5 Access, Information and Confidentiality.

{a) From the Signing Date until the date when the Investor holds an amount of
Preferred Shares having an aggregate liquidation value of less than 10% of the Purchase Price,
the Company will permit the Investor and ils agents, consultants, contractors and advisors (x)
acting through the Appropriate Federal Banking Agency. to examine the corporate books and
make copies thereol and fo discuss the affairs, finances and accounts of the Company and the
Company Subsidiaries with the principal officers of the Company, all upen reasonable notice and
at such reasonable fimes and as often ag the Investor may reasonably request and {y) to review
any informaton matedal o the Investor’s investmient in the Company provided by the Compuny
fo s Appropriate Federal Banking Agency. Anv investigation pursuant to this Section 3.5 shall
be conducted during normal business hours and in such manner as not to interfere unreasonably
with the conduct of the business of the Comrpany, and nothing herein shall require the Company
or any Company Subsidiary o disclose apv information » the lavestor o the extent (D)
profubiled by applicable Jaw or regalation, or (i) that such disclosuce would reasonably be
expociod w0 cause a viokation of any agresment to which the Company or anv Company
Suhsddiary o parly or would caase g risk of a loss of privilege ko the Company or any Company
Subsidlary Owonidded that the Coppany shadl wse commercially ressonable offoris to make



appropriate substitute disclosure arrangements under circumstances where the restrictions in this
clause (1) apply).

{b) The Tonvestor will use reasonable best efforts to hold, and will use
reasonable best cfforts to cause its agents, consultants, contractors and advisors te held, in
confidence all non-public records, books, contracts, instruments, compuler data and other data
and information (collectively, “fuformarion™) concerning the Company furnished or made
available to it by the Company or its representatives pursuant to this Agreement (except to the
extent that such information can be shown to have been (i) previously known by such party on a
non-confidential basis, (1) in the public domain through no fault of such party or (i) later
lawfully acquired from other sources by the party to which it was furnished (and without
violation of any other confidentiality obligation)); provided that nothing herein shall prevent the
Investor from disclosing any [nformation to the extent required by applicable laws or regudations
or by any subpoena or similar legal process.

Article IV
Additional Agreements

4.1 Purchase for Investment, The Investor acknowledges that the Purchased Securities
and the Warrant Shares have not been registered under the Sccurities Act or under any state
securities laws. The Investor (a) is acquiring the Purchased Securitics pursuant to an exemption
from regisiration under the Securities Act solely for investment with no present intention to
distribute them o any person in violation of the Securities Act or any applicable U.S. state
securities laws, (b} will not sell or otherwise dispose of any of the Purchased Securities or the
Warrant Shares, except in compliance with the registration requirements or exemption provisions
of the Securities Act and any applicable U.S. state securities laws, and (¢) has such knowledge
and experience in financial and business matters and in investments of this type that it is capable
of evaluating the merits and risks of the Purchase and of making an informed investment
decision.

472 Legends.

(&) The Investor agrees that all certificates or other instruments representing
the Warrant and the Warrant Shares will bear a legend substantially to the following effect:

“THE SECURITIES REPRESENTED BY TIHS INSTRUMENT HAVE NOT
BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED, OR THE SEFCURITIES LAWS OF ANY STATE AND MAY NOT
BE TRANSFERRED, SOLD OR OTHERWISE DISPOSED OF EXCEPT
WHILE A REGISTRATION STATEMENT RELATING THERETO 18 IN
EFFECT UNDER SUCH ACT AND APPLICABLE STATE SECURITHIS
LAWS OR PURSUANT TO AN EXEMPTION FROM REGISTRATION
UNDER SUCH ACT OR SUCH LAWS.”

(b The hrvestar agrees that ol centfleates or othor instuments cepresenting
the Warrant will alse bear a legend substantially 1o the tollowing cfiect:



“PHIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AN OTHER PROVISIONS OF A SECURITILES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR RETERRED TO THEREIN, A COPY OF WHICH IS ON FILE
WITH THE [ISSUER. THE SECURITIES REPRESENTED BY  THIS
INSTRUMENT MAY NOT Bl: SOLD OR OTHERWISE TRANSFERRED
EXCEPT IN COMPLIANCE WITH SAID AGREEMENT. ANY SALE OR
OTTIER TRANSFER NOT IN COMPLIANCE WITH SAID AGREEMENT
WILL BE VOID.”

{c) In addition, the Investor agrees that all certificates or other instruments
representing the Preferred Shares will bear a tegend substantially to the following eflect:

“THE SECURJTIES REPRESUENTED BY THIS INSTRUMENT ARE NOT
SAVINGS ACCOUNTS, DEPOSITS OR OTHER OBLIGATIONS OF A BANK
AND ARE NOT INSURED BY THE FEDERAL DEPOSIT INSURANCE
CORPORATION OR ANY OTHER GOVERNMENTAL AGENCY.

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT
BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED (THE “SECURITIES ACT™), OR THE SECURITIES LAWS OF
ANY STATE AND MAY NOT BE TRANSFERRED, SOLD OR OTHERWISE
DISPOSED OF EXCEPT WHILE A REGISTRATION STATEMENT
RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO AN
EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS.,
FACH PURCHASER OF THE SECURITIES REPRESENTED BY THIS
INSTRUMENT IS NOTIFIED THAT THE SELLER MAY BE RELYING ON
THE EXEMPTION FROM SECTION 5 OF THE SECURITIES ACT
PROVIDED BY RULE 144A THEREUNDER. ANY TRANSFEREE OF THI
SECURITIES  REPRESENTED BY TIHS INSTRUMENT BY ITS
ACCEPTANCE HEREOF (1} REPRESENTS THAT IT IS A “QUALIFIED
INSTITUTIONAL BUYER™ (AS DEFINED IN RULLL 144A UNDER THE
SECURITIES ACT), (23 AGREES THAT IT WILL NOT OFFER, SELL OR
OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY TiIS
INSTRUMENT  EXCEPT (A} PURSUANT TO A REGISTRATION
STATEMENT WHICH 1§ THEN EFFECTIVE UNDER THE SECURITIES
ACT, (B) FOR §0 LONG AS THE SECURTIES REPRESENTRED BY THIS
INSTRUMENT ARE ELIGIBLE FOR RESALE PURSUANT 10 RULE 1444,
TR A PERSON 1T REASONABLY BRELIEVES 18 A “QUALIFIED
INSTITUTTONAL BLYERY AS DUEFINED IN RULE 1544 UNDER THE
SEUUIRTTIES AUT THAT PURCHASES FOR TS OWXN ACCOUNT OR FOR
THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER TO WHOM
NOTICE I8 GIVEN THAT THE TRANSFER IS BRING MADE IN RELIANCE
ON RULE 1444, (CyTO THE ISSUER OR (D3 PURSUANT TO ANY OTHER



AVAILABLE BEXEMPTION FROM THE REGISTRATION REQUIREMENTS
OF THE SECURITIES ACT AND (3) AGREES THAT Y WILL GIVE TO
FACH PERSON TO WHOM THE SECURITIES REPRESENTED BY THIS
INSTRUMENT ARE TRANSFERRED A NOTICE SUBSTANTIALLY TO
THE FFFECT OF THIS LEGEND.”

{d) In the event that anv Purchased Securities or Warrant Shares (1) become
registered under the Securitics Act or (i) are ¢ligible 10 be transferred without restriction in
accordance with Rule 144 or another exemption from regisiration under the Securities Act (other
than Rule 144A), the Company shall issue new ccriificates or other instruments representing
such Purchased Securities or Warrant Shares, which shall not contain the applicable fegends in
Sections 4.2(a) and (¢) above; provided that the Investor surrenders o the Company the
previously issued certilicates or other instruments. Upon Transfer of all or a portion of the
Warrant in compliance with Section 4.4, the Company shall issue new certificates or other
imstruments representing the Warrani. which shall not contain the applicable legend in Section
4.2(b) above; provided that the Investor surrenders to the Company the previously issued
certificates or other instruments.

43  Certain Transactions. The Company will not merge or consolidate with, or sell,
transfer or leasc all or substantially all of its property or assets to, any other party unless the
successor, transferee or lessee party (or its ultimate parent entity), as the case may be (if not the
Company), expressly assumes the due and punctual performance and observance of each and
cvery covenant, agreement and condition of this Agreement 1o be pertormed and observed by the

Company.

4.4 Tragsfer of Purchased Securities and Warrant Shares; Restrictions on Exercise of
the Warrant. Subject to compliance with applicable securities laws, the Investor shall be
permitted to transfer, sell, assign or otherwise dispose of (“Tranasfer”) all or a portion of the
Purchased Securities or Warrant Shares at any time, and the Company shall take all steps as may
be reasonably requested by the Investor to facilitate the Transter of the Purchased Securitics and
the Warrant Shares; provided that the Investor shall not Transter a portion or portions of the
Warrant with respect to, andfor exercise the Warrant for, more than one-half of the Initial
Warrant Shares {as such numiber may be adjusted from time to time pursuant ta Section 13
thereof) in the aggregate until the carlier of () the date on which the Company (or any successor
by Business Combination) has received aggregate gross proceeds of not less than the Purchase
Price {and the purchase price paid by the Investor to any such successor for securities of such
saeeessor purchused under the CPP) from one or more Quatificd Lguity Offerlngs (Including
Qualified Lquity Olferings of such successory and (b) December 31, 2000, "Quadified Equity
(Hiering” means the sale and issuance for cash by the Coropany to persons other than the
Company or any of the Company Sobsidiaries after the Clusing Date of shares of perpetual
Preferred Stock, Common Stock or any combivation of such stock, that, in cach case, quality as
and may he included in Tier 1 capaad of the Company at the thine of issusnce uader the
apphicable risk-besed capital guideiines of the Compan's Appropriate Federal Banking Agercey
{other than any such sales and issuunces wade purswant to agreenients or arrangements entered
inke, or pursuant to fnancing plang which were publicly snnwuneed, on of prior o Ovlober 13,




2008). “Business Combination™ means a merger, consolidation, statutory share exchunge or
similar transaction that requires the approvat of the Company’s stockholders,

4.5 Registration Rights.

{a) Regpistration.

(1} Subject to the terms and conditions of this Agreement, the Company
covenants and agrees that as promptly as practicable after the Closing Date {and in any
event no later than 30 days atter the Closing Date), the Company shall prepare and fite
with the SEC a Shelf Registration Statement covering all Registrable Securities (or
otherwisc designate an existing Shelf Registration Statement fifed with the SEC 1o cover
the Registrable Securiiies), and. to the extent the Shelf Regisiration Statement has not
theretofore been declared effective or is not automatically effective upon such filing, the
Company shall use reasonable best eflorts to cause such Shelt Registration Statement to
be declared or become effective and to keep such Shelf Registration Siatement
continuously effective and in compliance with the Securities Act and usable for resale of
such Registrable Securities for a period from the daie of its initial effectiveness until such
time as there are no Registrable Securities remaining (including by refiling such Shelf
Registration Statement (or a new Shelf Registration Statement) if the initial Shelf
Registration Statement expires). So long as the Company is a well-known seasoned
issuer (as defined in Rule 405 under the Securitics Act) at the time of filing of the Shelf
Registration Statement with the SEC, such Shelf Registration Statement shall be
designated by the Company as an avtomatic Shelf Registration Statement.
Notwithstanding the {foregoing, if on the Signing Date the Company is not cligible to file
a registration statcment on Form S-3, then the Company shall not be obligated to file a
Shelf Registration Statement unless and untii requested to do so in wriiing by the Investor.

(1)  Any registration pursuant to Section 4.5(a)(1) shall be effected by means of
a shelf registration on an appropriate lorm under Rule 415 under the Securities Act {a
“Shelf Registration Statement”). If the Investor or any other Holder intends {o distribute
any Registrable Sccuritics by means of an underwritten offering i shall promptly so
advise the Company and the Company shall take all reasonable steps to factlitate such
distribuiton, including the actions required pursuant to Section 4.5(c); provided that the
Company shall not be required to facifitate an underwritten offering of Registrable
mecuritics unless the expected gross proceeds from such offering exceed (1) 2% of the
mitial aggregate hquidation preference of the Preferred Shares if such initial aggregate
tiquidation preference is less than 82 billion and (1) $200 million if the initial aggregate
liquidation preference of the Preterred Shares is eqaal to or greater than 32 billion, The
lead underariters in any such distribution shall be selected by the Holders of 2 majority
of the Registrable Secuntics tor be distributed: provided that 1o the extent appropriate and
permifted under applicebie fow, such Holders shall consider the qualifications of any
broker-dealer Athliste of the Company in selecting the tead onderwriters in any sueh
distribubion.



(itiy  The Company shall not be required to effect a registration (including a
resale of Regisirable Securities from an effective Shelf Registration Statement) or an
underwritten offering pursuant to Section 4.53(a): (A) with respect to securities that are
not Registrable Securities; or (B} it the Company has notificd the Investor and all other
Holders that in the good faith judgment of the Board of Directors, it would be matertally
detrimental to the Company or its securitvholders for such repistration or underwritten
offering (o be effected at such time, in which event the Company shall have the right to
defer such registration tor a period of not more than 45 days after receipt of the request of
the nvestor or any other Holder; provided that such right 1o delay a registration or
underwritten offering shall be exercised by the Company (1) only if the Company has
penerally excrcised (or 15 concurrently exercising) similar black-out rights against holders
of similar s¢curities that have registration rights and (2) not more than three times in any

2-month period and not more than 90 days in the aggregate in any 12-month period.

(ivy  If dwring any period when an effective Shelf Registration Statement is not
available, the Company proposes to register any of its equity securities, other than a
registration pursdant to Section 4.5(a)(i} or a Special Regstration, and the registration
form to be filed may be used for the registration or qualification for distribution of
Registrable Securities, the Company will give prompt written notice to the Investor and
all other Holders of 1ts intention {o effect such a registration (but in no event less than ten
days prior to the anticipated filing date) and will include in such registration all
Registrable Securitics with respect to which the Company has received written requests
for inclusion therein within {en business days afler the date of the Company’s notice (a
“Piggvback Registration™y. Any such person that has made such a written request may
withdraw its Registrable Securities from such Piggyback Registration by giving written
nolice to the Company and the managing underwriter, if any, on or before the fifih
business day prior to the planned effective date of such Piggyback Registration. The
Company may terminate or withdraw any registration under this Section 4.5(a)iv) prior
to the effectiveness of such registration, whether or not Investor or any other Holders
have elected to include Registrable Securities in such registration.

{v} If the registration referred to in Section 4.5(a}iv) iz proposed to be
underwritten, the Company will so advise Investor and all other Holders as a part of the
wrilen notice given pursuant to Section 4.5(a)iv). In such event, the right of Investor
and all other Holders to registrution pursuant to Section 4.5(a) will be conditioned upon
such persons’ participation in such underwriting and the inclusion of such person’s
Registruble Securitios i the underwriting if such gecurities are of the same class of
seeurities as the securities to be offered in the underwritten offering, and each such
person will (logether with the Company and the other persons distributing their securities
through such underwriting) enter info an underwriting agreement in customary form with
the underwriter or unidorwriters selected for such underwriling by the Compamy; provided
ibat the Tinvestor (o8 oppesed to other Holdersy shall not be required w indemuify any
person i enanection with any registratton, I any participating person disapproves of the
terms of the underwriting, such persan nmoy elect to withdraw therefrom by written notice
o the Compavy, the maraging underwitors and the Trvestor (15 the davesior s
partierpating in the undervriting),



(viy  If cither (x) the Company grants “piggyback” registration rights to onc or
more third parties to include their sccurities in an underwritten offering under the Shelf
Repistration Statement pursuant to Section 4.5(a)(ii) or (v} a Piggvback Registration
under Section 4.5{(a){iv) rejates to an underwritien offering on behalf of the Company.
and in either case the managing underwriters advise the Company that in thetr reasonable
opinion the number of securities requested to be included in such offering exceeds the
number which can be sold without adversely affecting the marketability of such oliering
(including an adverse effect on the per share offering price), the Company will include m
such offering only such number of securitics that in the reasonable opinion of such
managing underwriters can be sold without adversely affecting the markctability of the
offering {including an adverse effect on the per share offering price), which securibies
wil] be so included in the following order of priority: (A) first, in the case of a Piggvback
Registration under Section 4.5(a)(iv), the securities the Company propuoses to sell. (B)
then the Registrable Securitics of the Investor and all other Holders who have requested
inclusion of Registrable Securitics pursuant to Section 4.5(a)(i1) or Section 4.5(a){1v), as
applicable, pro rata on the basis of the aggregate number of such securifies or shares
owned by each such person and (C) lastly, any other securities of the Company that have
been requested to be so included, subject to the terms of this Agreement; provided,
however, that if the Company has, prior to the Signing Date, entered into an agreement
with respect 1o its securities that is inconsistent with the order of priority comtemplated
hercby then it shall apply the order of priority in such contlicling agreement to the extent
that it would otherwise result in a breach under such agreement.

(b} Expenses of Registration. All Registration Expenses incurred 1n
connection with any registration, qualification or compliance hereunder shall be borne by the
Company. All Selling Expenses incurred in connection with any registrations hereunder shatl be
borne by the holders of the securities so registered pro rafa on the basis of the aggregate offering
or sale price of the securities so registered.

(c) Obligations of the Company. The Company shall use its reasonable best
efforts, for so long as there are Registrable Securitics outstanding, to take such actions as are
under its comtrol to not become an ineligible fssuer (as detined in Rule 405 under the Securities
Act) and to remain a well-known scasoned ssuer (as defined in Rule 405 under the Securtties
Act) if it has such status on the Signing Date or becomes eligible for such status in the future. In
addition, whenever required to eliect the registration of anv Registrable Sccurities or faclitate
the distribution of Registrable Securities pursnant to an effective Shelf Registration Statement,
the Company shall, as expeditiouslv as reasonably practicable:

{1) Prepare and file with the SEC a prospectus supplement with
respect (0 a proposed offering of Registrable Secunties pursuant o an cffcctive
registration staternent, subjeet 1o Secton 4.5{dy, keep such registration stafemient
effective and keep such prospecruy supplement cument watil the securities Jeseribed
therein are no longer Registrable Secuyities.



(i) Prepare and file with the SEC such amendments and supplements
to the applicable registration statement and the prospectus or prospectus supplement used
in comection with such registration statcment as may be necessary to comply with the
provisions of the Securities Act with respect to the disposition of all securitics covered by
such registration statement.

(i) Furnish 10 the Holders and any underwriters such number of copies
of the applicable registration statement and each such amendment and supplement thereto
(including in each case all exhibits) and of a prospectus, including a preliminary
prospectus, in conformity with the requirements of the Securtlies Act, and such other
documents as they may reasonably request in order to facilitate the disposition of
Registrable Securities owned or to be distributed by them,

(iv)  Use its reasonable best eflorts to register and qualify the securities
covered by such registration statement under such other sceurities or Blue Sky laws of
such jurisdictions as shall be reasonably requested by the Holders or any managing
underwriter(s), to keep such registration or qualification in effect for so long as such
registration statement remains in cflect, and to take any other action which may be
reasonably necessary to enable such seller to consummate the disposition in such
jurisdictions of the securities owned by such Holder; provided that the Company shall not
be required in connection therewith or as a condition thereto to qualify to do business or
to file a general consent to service of process in any such states or jurisdictions.

{v) Notify each Holder of Regisirable Securities at any time when a
prospectus refating thereto is required to be delivered under the Securities Act of the
happening of any event as a result of which the applicable prospectus, as then in etfect,
includes an unfrue statement of a material fact or omits to siate a material fact required to
be stated therein or necessary to make the statements therein not misleading in lght of
the circumstances then existing.

{vi}  Give written noticc to the Holders:

(AY  when any registration statement filed pursuant to Section
4.5(a) or any amendment thercto has been filed with the SEC (except for
any amendment effected by the filing of a document with the SEC
pursuant tw the Exchange Act) and when such registration statement or
any post-eifective amendment thereto bas become effective;

(1Y of any request by the SEC for amendmentx or supplements
to any registration statement or the prospectus included therein or for
acdditional information;

(Cy of the ssgance by the SEC of any slop order suspending
the effvctivencss of any registration statement or the intnastion of any
procecdings for that purpoese;
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(I of the receipt by the Company or its legal counsel of any
notification with respect to the suspension of the qualification of the
Common Stock for sale in any jurisdiction or the initiaion or threatening
of any proceeding for such purpose;

(1} of the happening of any event that requires the Company 10
make changes in any effective registration statement or the prospectus
refated to the registration statement in order to make the statements therein
not misteading (which notice shall be accompanied by an nstruction to
suspend the use of the prospectus until the requisite changes have been
made); and

(F} it at any time the representations and warranties of the
Company contained in any underwriting agreement contemplated by
Section 4,5(c)(x) cease o be true and correct.

(vii)  Use its reasonable best efforts to prevent the issuance or obtain the
withdrawal of any order suspending the effectiveness of any registration statement
referred 1o in Section 4.5(c}vi)}(C) at the carliest practicable time.

(viii} Upon the occurrence of any event contemptated by Section
4.5(c)v) or 4.5(c)v(E), promptly prepare a post-effective amendment io such
registration statement or a supplement 1o the related prospectus or file any ofher required
document so that, ag thereafter delivered to the Holders and any underwriters, the
prospectas will not contain an uatrue statement of a material fact or omit to state any
material fact necessary 1o make the statements therein, in light of the circumstances under
which they were made, not misleading. If the Company notifies the Holders in
accordance with Section 4.5(c)}vi)}E) to suspend the use of the prospectus until the
requisite changes 1o the prospectus have been made, then the Holders and any
underwriters shall suspend use of such prospectus and use their reasonable best efforts to
return to the Company all copics of such prospectus {(at the Company’s expense) other
than permanent file copies then in such Holders' or underwriters” possession. The total
number of days that any such suspension may be in effect in any 12-month period shall
not exceed 96 days.

(ixi  Use rcasonable best efforts to procure the cooperation of the
Company’s fransfer agent in sculing anv offering or sale of Registrable Securities,
including with respect o the wanster of phyvsical stock certificates inte book-entry form
in accordance with any procedures reasonably requested by the Holders or any managing
wunderwriter(s).

fxy I un underwriten offering s requested  pursuant {0 Seclion
4. 5ta)(ii), enrer e en wnderwriting agreement 1 customary form, scope wtd substance
and (ke @l such other actiony reasonably requested by the Holders of a masority of the
Registrable  Scownities being  sold  in conpection  therewith or by the managing
paderwriterts), 1f any, to expodie ur feoilie the aoderwritien dspesition of such
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Registrable Sceurities, and in connection therewith in any underwritlen offering
{including making members of management and executives of the Company available to
participate in “road shows™, similar sales events and other marketing activities), (A) roake
such representations and warrantics 10 the Holders that are selling stockholders and the
managing underwriter(s), i’ any, with respect to the business of the Company and its
subsidiaries, and the Shelf Registration Swatement, prospectus and documents, if any,
incorporated or deemed to be incorporated by reference therein, in each case, m
customary form, substance and scope, and. it true, conlirm the same tf and when
requested, (B) use its reasonable best etforts to furnish the underwriters with opinions of
counsel to the Company, addressed to the managing underwriter(s), if any, covering the
matters customarily covered in such opinions requested in underwritten ofterings, (C) use
its reasonable best ¢fforts to obtain “cold comfort” letters from the independent certified
public accountants of the Company (and, il necessary, any other independent certified
public accountants of any business acquired by the Company for which financial
statements and linancial data are included in the Shelf Registration Statement) who have
certified the financial statements included in such Shelf Regisiration Statement,
addressed to each of the managing underwriter(s), if any, such letters to be in customary
form and covering maiters of the type customarily covered in “cold comfort” letters, (D)
if an underwriting agreement is entered into, the same shall contain indemnification
provisions and procedures customary in underwritten offerings (provided that the
Investor shall not be obligated to provide any indemnity), and (E) deliver such documents
and certificates as may bc reasenably requested by the Holders of a majority of the
Registrable Securities being sold in connection therewith, their counsel and the managing
underwriier(s), if any, to evidence the continued validity of the representations and
warranties made pursuant to clause (i) above and to evidence compliance with any
cuslomary conditions contained in the underwriting agreement or other agreement
entered into by the Company.

(x1}  Make available for inspection by a representative of Holders that
arc selling stockholders, the managing underwriter(s), if any, and any attorneys or
accountants retained by such Holders or managing underwriter(s), at the offices where
normally kept. during reasonable business hours, financial and other records, pertinent
corporate documents and properties of the Company, and cause the officers, directors and
employees of the Company to supply all information in each case reasonably requested
(and of the type customarily provided in connection with due diligence conducted in
connection with a registered public offering of securities) by any such representalive,
managing  underwriter(s), attorney or accountant in connection with such Shelf
Registration Statciment.

{xf1}  Else reasonable best efforts to cause all such Registrable Securities
to be tisted on each nalional secwrities exchange ou which similar securities lssued by the
Company are then lsted or, 1 no stmilar securition issoed by the Company are then listed
on Ay nations] secwribes exchange, wse ds reasonable best efforts o cause all such
Reglstrable Securtfies 10 be listed on such scourities exchange as the lovestor roay
desigrate.



{xiii) 1t requested by Holders of a majority of the Registrable Securities
being registered andfor sold in connection therewith, or the managing underwriter(s), if
any. promptlyv include in a prospectus supplement or anendnient such information as the
Holders of a majority of the Registrable Securities being registered and/or seld in
connection therewith or managing underwriter(sy, 1t any, may reasonably request in order
1o permit the intended method of distribution of such securities and make all required
filings of such prospectus supplement or such amendment as soon as practicable after the
Company has received such request.

(xiv) Timely provide to ils security holders earning statements satisfying
the provisions of Section 11{a) ol the Securities Act and Rule 138 thereunder.

{d} suspension of Sales. Upon receipt of wrilten notice from the Company
that a registration statement, prospectus or prospectus supplement contains or may contain an
untrue statement of a material fact or omits or may omit to state a material fact required to be
stated therein or necessary to make the statements therein not misieading or that circumstances
exist that make inadvisable usc of such registration statement, prospectus or prospectus
supplement, the Investor and each Holder of Regisirable Securities shall forthwith discontinue
disposition of Registrable Securities until the Investor and/or Holder has received copies of a
supplemented or amended prospecius or prospectus supplement, or until the Investor and/or such
Holder is advised in writing by the Company that the use of the prospectus and, il applicable,
prospectus supplement may be resumed, and, if so directed by the Company, the Investor and/or
such Molder shall deliver to the Company (at the Company’s expense) all copies, other than
permanent tile copies then in the Investor and/or such Holder’s possession, of the prospectus and,
if applicable, prospectus supplement covering such Registrable Securities current at the time of
receipt of such notice. The total number of days that any such suspension may be in effect in any
12-month period shall not exceed 90 days.

(&) Termination of Registration Rights. A Holder's registration rights as to
any securilics held by such Holder (and 1s Affiliates, partners, members and former members}
shall not be available unfess such securities are Registrable Securities.

() Furnishing information.

(1) Neither the Investor nor any Holder shall use any free writing
prospectus (as defined in Rule 405) in connection with the sale of Registrable Sceuritics
svithout the prior written consent of the Company.,

{31) 1t shall be a condition precedent to the obligations of the Company
e take any action pursuant w Section 4.50¢) that Investor andior the seliing Holders and
the wnderwriters, i any, shall furnish to the Company such information regarding
themselves, e Regivtable Scowrtics hehd by them and the miended method of
disposition of such sceuttlies ay shall be regquired w effect the registered offering of their
Registrable Seouritics,

(b Ipdemnddication.

[ S]
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{1) The Company agrees (o indemnify each Holder and. if a Holder is
a person other than an individual, such Holder's officers, dircetors, emplovecs, agents,
representatives and Affiliates, and each Person, {f any, that controls a Holder within the
meaning of the Securities Act (each, an “Indemnitee™), against any and all losses, claims,
damages, actions, labilities, costs and expenses (including reasonable fees, expenses and
disbursements of aflormeys and other professionals incurred in connection with
imvestipating, defending, settling, compromising or paying any such losses. claims,
damages, actions, liabilities, costs and expenses), joint or several, arising out of or based
upon any untrue statement or alleged untrue statement of material fact contained in any
registration statement, including any preliminary prospectus or final prospectus contained
thetein or any amendments or supplements thercto or any documents incorporaled therein
by reference or contained in any free writing prospectus (as such term is defined in Rule
405) prepared by the Company or authorized by it in writing for use by such Holder (or
any amendment or supplement thereto); or any omission to state therein a material fact
required to be stated therein or necessary to make the statements therein, in Light of the
circumstances under which they were made, not misleading; provided, that the Company
shall not be Hable to such Indemnitee in any such case to the extent that any such loss,
claim, damage, hability {or action or proceeding in respect thereef) or ¢xpensc arises out
of or is based upon (A) an untrue statement or omission made in such registration
statement, including any such preliminary prospectus or final prospectus contained
therein or any such amendments or supplements thereto or contained in any free writing
prospectus (as such term is defined in Rule 405) prepared by the Company or authorized
by it in writing for use by such Holder {or any amendment or supplement thereto), in
reliance upon and in conformity with information regarding such Indemnitee or its plan
of distribution or ownership interests which was furnished in wriiing to the Company by
such Indemnitee for use in connection with such registration statement, including any
such preliminary prospectus or final prospectus contained therein or any such
amendments or supplements thercto, or (B) offers or sales effected by or on behalf of
such Indemmnilee “by means of” (as defined in Rule 159A) a “free writing prospectus™ (as
defined in Rule 405) that was not authorized in writing by the Company.

{i1) [t the indemmification provided for in Section 4.3(g}) s
unavailable to an Indemnitee with respect to any losses, claims, damages, actions,
liabilities, costs or expenses referred to therein or 1y insufficient 1o hold the Indemuitee
harmiless as contemplated therein, then the Company, in hieu of indemnitving such
Indemnitee, shall contribute 1o the amount paid or pavable by such Indemnitee as a resull
of such logses, claims, damages, actions, habilities, costs or expenses in such proportion
as is appropriate to reflect the rolative fault of the fndemnitee, on the one hand, and the
Company, on the other hand, in connection with the statements or omissions which
resulted in such losses, clatms, damages, actions, labilitios, costs or expenses as well as
any other relevant eguitable considerations. The relative fault of the Company. on the one
hand, and of the Indemudtee. on the other band, shall be determined by referenae to.
amoeng other factors, whether the antroe statement of g aterial fact or omission 1o state a
material fact relates to information supplicd by the Company or by the Todemaiee and
the parties” relative inteat, knowledge, sceess o intoroanen wnd opporiunity o corest o



prevent such statement or omission; the Company and each Holder agree that it would
not be just and equitable i’ contribution pursuant to this Scction 4.5{g}(ii) were
determined by pro raia allocation or by any other method of allocation that does not take
account of the cquitable considerations referred to in Section 4.5{g)(1). No Indemnitee
guilty of fraudulent misrepresentation (within the mceaning of Section 11{f) of the
Securitics Act} shall be entitled to contribution from the Company i the Company was
not poilty of such fravdulent misrepresentation,

{1} Assipnment of Repistration Rights. The rights of the Investor to
registration of Registrable Securities pursuant to Section 4.5{a) may be assigned by the Investor
to a transferee or agsignee of Registrable Securities with a liquidation preference or, in the case
of Reuistrable Securities other than Preferred Sharcs, a market value, no less than an amount
equal to (i) 2% of the initial aggregate liguidation preference of the Preferred Shares if such
initial aggregate liguidation preference is less than $2 billion and (i) $200 million if the initial
aggregate liquidation preference of the Preferred Shares is equal to or greater than $2 billion;
provided, however, the transferor shall, within ten days after such transfer, fumish to the
Company written notice of the name and address of such transferee or assignee and the number
and type of Registrable Securities that are being assigned. For purposes of this Section 4.5(h),
“market value” per share of Common Stock shall be the last reported sale price of the Common
Stock on the national securities exchange on which the Common Stock is listed or admitted to
trading on the last trading day prior to the proposed transfer, and the “market value” for the
Warrant (or any portion thereof) shall be the market value per share of Common Stock into
which the Warrant {or such portion) is exercisable less the exercise price per share.

(1) Clear Market. With respect to any underwritten offering of Registrable
Securities by the Investor or other Holders pursuant to this Section 4.5, the Company agrees not
to effect (other than pursuant o such registration or pursuant to a Special Registration) any
public sale or distribution, or to file any Shelf Registration Statement {other than such
registration or a Special Registration) covering, in the case of an underwriiten offering of
Common Stock or Warrants. any of its equity secuosties or, in the case of an underwritten
offering of Preferred Shares, any Preferred Stock of the Company. or, in each case, any securties
convertible into or exchangeable or exercisable for such sccurities, during the period not to
exceed ten days prior and 60 days following the effective date of such oflering or such longer
period up to 90 days as may be requested by the managing underwriter for such underwritten
offering. The Company also agrees to cause such of ils directors and senior execufive officers to
execute and deliver customary fock-up agreements in such form and for such time period up to
90 davs as may be requested by the managing underwriter. “Special Registration’ means the
registeation of {A)Y equitv secwritics andior eptions or other nghts in respect thereof solely
registered on Form S-4 or Form 8-8 (or successor lorm) or (B} shares of equity securities andfor
options ot other rights in respect thereof (o be offered o divectors, members of management,
cmployees, consultants, cusiomers, lendees or vendors of the Company or Campany Subsidiaries
or in connecton witlt dividend retnvestnient plans,

(13 Eule 144, Ruie 144A . With g view to muking available (o the Investor and
Holders the herefits of cornato rdes and reguiations of the SFC wihicl may permit the sade of the



Registrable Securities to the public without registration, the Company agrees {0 use its
reasonable best eflorts to:

{1} muake and keep public information avaitable, as those terms arc
understood and defined in Rude 144(¢)1) or any similar or analogous rule promulpated
under the Securities Act, at all times after the Signing Date;

(i1} (A) file with the SEC, in a timely manner, all reports and other
documents required of the Company under the Exchange Act, and (B) if at any time the
Company is not required to file such reports, make available, upon the request of any
Holder. such information necessary to permit sales pursuant to Rule 144A (including the
information required by Rule 144A(d)(4) under the Securities Act);

(il so long as the Investor or a Holder owns any Registrable Securities,
furnish to the Investor or such Holder forthwith upon request: a written statement by the
Company as to its compliance with the reporting requirements of Rule 144 under the
Securitics Act, and of the Exchange Act; a copy of the most recent annual or guarterly
report of the Company; and such other reports and documents as the Investor or Holder
may reasonably request in availing itself of any rule or regulation of the SEC allowing it
to sell any such securities 1o the public without registration; and

(iv)  take such further action as any Holder may reasonably request, all
to the extent required from time to time to epable such Holder to sell Registrable
Securities without registration under the Securities Act.

(k) As used in this Section 4.5, the following terms shall have the following
respeclive meanings:

(1) “Holder”™ means the Investor and any other holder of Registrable
Securities to whom the registration rights conferred by this Agreement have been
transforred in compliance with Section 4.5(h) hereof.

(i)  “Holders’ Counsel” means one counsel for the seiling Holders
chosen by lolders holding & majority interest in the Registrable Securities being
registered.

(1) “Regisrer,” “registered” and “registration” shall refer io a
registration effected by preparing and (A) liling a registration sfatement 1n
compliance with the Securities Act und applicable rules and regualations
therersder, and the declargtion or ordering of effectiveness of such registration
statement or (B) filing 4 prospectns andior prospectus suppiement in respeet of an
approprizte effective registration staement on Form 8-3.

(ivy  “Registrable Securides” means {A) all Proferred Shares, (B) the
Warrant {subiect 0 Section 4.5(p) and () apy oguity securittes issued ot
igsusble divectly or judivectly with respect to the securtties referred o to the



foregoing clauses (A) or (3) by way of conversion, excrcise or exchange therecf,
including the Warrant Shares, or share dividend or share split or in connection
with a combination of shares, recapilalization, reclassification, meryer,
amalgamation, arrangement. consolidation or other reorganizaiton, provided that,
once issued, such securities will not be Registrable Securities when (1) they are
sold pursuant to an effective registration statement under the Secunties Act, (2)
except as provided below in Scction 4.5(0). they may be sokl pursuant to Rule
144 without {imitation thersunder on volume or manner of sale, (3) they shall
have ceased to be owstanding or (4) they have been sold in & private transaction
in which the transferor's rights under this Agreement are not assigned to the
ransteree of the securitics. No Registrable Securitics may be registered wnder
mote than one registration statement at any one time.

() “Registration Expenses” mean all expenses mcurred by the
Company in effecting any registration pursuant to this Agreement (whether or not
any registration or prospectus becomcs effective or final) or otherwise complying
with its obligations under this Section 4.5, including all registration, filing and
listing fecs, printing expenses, fees and disbursements of counsel for the
Company, blue sky fees and expenses, expenses incurrcd in connection with any
“road show”, the reasonable fecs and disbursements of Holders” Counsel, and
expenses of the Company’s independent accountants in connection with any
regular or special reviews or audits incident to or required by any such
registration, but shall not include Selling Expenses.

(viy  “Rule 1447, “Rule 14447, “Rude {5947, “Rule 4057 and “Rule
415" mean, in each case, such rule promulgated under the Securities Act (or any
successor provision), as the same shall be amended from time to time.

(vily  “Selling Expenses” mean all discounts, selling commissions and
stock transfer taxes applicable to the sale of Registrable Sceurities and fees and
dishursements of counsel for any Holder (other than the fees and disbursements of
Holders” Counsel included in Registration Expenses).

(h At any thme, any holder of Securities (including any Holder) may elect to
forfeit its rights sct torth in this Sccdon 4.3 from that date forward: provided, that a Holder
forfeiting such nghts shall nonethueless be entitled to participate under Section 4.5(a}iv) - (¥} in
any Pending Underwritten Offering to the sune extent that such Holder swould have been entitled
o 1t the bolder had not withdrawn: aad provided, further, that no such torfeiture shall wrminate a
Holder’s righte or obligations under Section 4.5(1) with respegt to anv prior registration or
Pending Underwriten Oftering.  “Pending Underwritton Offering” mouns, with respect to any
Helder frfesting 18 rights pursiant to (s Meetion 4.3(1), any wderwriften offedng of
Registrable Securities in which such Hodder hax advized the Compmiy of its isent o reglster 135
Registrable Scomitics cither parsaant to Section 4.50ai(i) or 4. Saxivy poor to the date of such
Hotder's forfoifnre.



(m}  Specitic Performance. 'The parties herete acknowledge that there would be
no adequate remiedy at law if the Company fails (o perform any of its obligations under this
Section 4.5 and that the Investor and the Holders from time to time may be irreparably harmed
by any such failure, and accordingly agree that the Investor and such Holders, in addition to any
other remedy to which they may be entitled at law or in equity, to the {ullest extent permitted and
enforccable under applicable law shall be entitled to compel specific performance ot (he
obligations of the Company under this Section 4.5 in accordunce with the terms and conditions
of this Section 4.3,

{1} No Inconsislent Agreements. The Company shall not, on or after the
Signing Date, enter into any agreement with respeet to s securities that may impair the rights
granted to the Investor and the Holders under this Section 4.5 or that otherwise conflicts with the
provisions hereotf in any manner that may impair the rights granted to the Investor and the
Holders under this Section 4.5. In the event the Company has, prior to the Signing Date, entered
into any agreement with respect to its securities that is inconsistent with the rights granted to the
Investor and the Holders under this Section 4.5 {including agreements that are inconsistent with
the order of priority contemplated by Section 4.5(a)(vi)) or that may otherwise conflict with the
provisions hereof, the Company shall use its reasonable best efforts to anend such agreements to
ensure they are consistent with the provisions of this Section 4.5.

{0) Certain Offerings by the Investor. In the case of any securities held by the
Investor that ccase to be Registrable Sccurities solely by reason of ¢lause (2) in the delinition of
“Registrable Securities,” the provisions of Sections 4.5{a)}(il), clauses (v}, (ix} and {x)-(xii) of
Section 4.5(c), Section 4.5(g) and Section 4.3(1) shall continue to apply until such securities
otherwise cease to be Registrablie Sccurities. In any such case, an “underwritten™ offering or
other disposition shall include any distribution of such securities on behalf of the Investor by one
or more broker-dealers, an “underwriting agreement” shall include any purchase agreement
entered into by such broker-dealers, and any “registration statement™ or “prospectus™ shall
include any offering document approved by the Company and used in connection with such
distribution.

{p Registered Sales of the Warrant, The Holders agree to sell the Warrant or
any portion thercof under thc Shelf Registration Statement only begioning 30 days after
notifying the Company of any such sale, during which 30-day period the Investor and all Holders
of the Warrant shall take reagonable steps to agree 1o revisions 1o the Warrant 1o permit a public
distmibution of the Warran(, inchuding entering into a warrant agreement and appointing a warrant
agent.

4.6 Nolmg of Warrant Shures. Notwithstunding anvthing in this Ageement to the
contrary, the lnvestor shall not exercise auy veting rights with respect wo the Warrant Shares.

4,7 BDeposuary Sharcs. Upon request by the Investor at any tine follosving the
Clasing Date, the Company shall promptly enter info a depositury arrangement, pursusnt to
customary agreements regsonably satistactory to the hvestor and with 2 deposiiary reasonably
acceptable 1o the Investor. porsuant e which the Proferred Shoves may be deposited and
depositery shares, sach tepreseniing s fraction of a Preformed Share as spovified by the Investor,



may be igsued. From and alter the execution of any such depositary arrangement, and the deposit
of any Preferred Shares pursuant thereto, the depositary shares issued pursuant thereto shall be
deemed “Preferred Shares™ and. as applicable, “Registrable Securities” for purposes of this
Agreement.

4.8 Restriction on Dividends and Repurchases.
(a) Prior to the earlier of (x) the third anmiversary of the Closing Date and (y)

the date on which the Preferred Shares have been rcdeemed in whole or the Investor has
transferred all of the Preferred Shares to third parties which are not Affiliates of the Investor,
neither the Company nor any Company Subsidiary shall, without ihe consent of the Investor:

(1) declare or pay any dividend or make any distribution on the
Commeon Stock (other than (A) regular quarterly cash dividends of not more than
the amount of the last quarterly cash dividend per share declared or, if lower,
publicly announced an intention to declare, on the Common Stock prior {o
October 14, 2008, as adjusted {or any stock split, stock dividend, reverse stock
split, reclassification or similar transaction, (B) dividends payable solely in shares
of Comumon Stock and (C) dividends or distributions of rights or Junior Stock in
connection with a stockholders’ rights plan); or

{11) redcem, purchase or acquire any shares of Common Stock or other
capital stock or other equity securtties of any kind of the Company, or any trust
preferred securities 1ssued by the Company or any Affiliate of the Company, other
than (A) redemptions, purchases or other acquisitions of the Preferred Shares, (B)
redemptions, purchases or other acquisitions of shares of Common Stock or other
Juntor Stock, in each case in this clause (B) in connection with the administration
of any employee benciit plan in the ordinary course of business (including
purchases to oftset the Share Dilution Amount (as defined below) pursuant to a
publicly announced repurchase plan) and consistent with past practice; provided
that any purchases te offset the Share Dilution Amount shall in 0o event exceed
the Share Dilution Amount, (C) purchases or other acquisitions by a broker-dealer
subsidiary of the Company solely for the purpose of market-making, stabilization
or customer facilitation transactions in Junior Stock or Parity Stock in the
ordinary course of ity business, (1) purchases by a broker-dealer subsidiary of the
Company of capital stock of the Company for resale pursuant to an offering by
the Company of such capial stock underwritten by such broker-dealer subsidiary,
{E) aoy redemption or repurchase of rights pursuant to any stockhoelders rights
plan, (F} the acquisiiion by the Company or any of the Company Subsidiaries of
record ownership in Junior Stock or Panty Stock for the beneficial ownership of
aty other persons (other than the Company or any other Company Subsidiary},
includiag a8 rustees or custodians, and (G the exchange or conversion of Junior
Stock for ar into other Juntor Stack or of Parily Stock or trust preferred secartiies
foe o indo other Parity Slock (with the same ot lesser aggregane Hauidation
amousty o Jumior Stocke dn each case set forth o this clause (05, solely o the
extent required pursuant o binding coutrectusl apreoments entered inte prior to
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the Signing Date or any subscquent agreement for the acceleraled exercise,
scttfement or exchange thereof for Common Stock (clauses (C) and (I').
collectively, the “Permitted Repurchases™). “Share Dilution Amownt” means the
increase in the number of diluted shares outstanding (determined in accordance
with GAAP, and as measured from the date of the Company’s most recently filed
Company Fuancial Statenents prior to the Closing Date) resulting from the grant,
vesting or exercise of equily-based compensation to employees and equitably
adjusted for any stock split, stock dividend, reverse stock split, reclassification or
similar transaction,

(b) Until such time as the Investor ceases to own any Preferred Shares, the
Company shall not repurchase any Preferred Shares from any holder thercof, whether by means
of open market purchase, negotiated transaction, or otherwise, other than Permitted Repurchases,
unless it offers to repurchase a ratable portion of the Preferred Shares then held by the Investor
on the samc terms and conditions.

(c) “Junior Stock”™ means Common Stock and any other class or series of
stock of the Company the terms ol which expressty provide that it ranks junior to the Preferred
Shares as to dividend rights and/or as to rights on liquidation, dissolution or winding up of the
Company. “Parity Stock” means any class or series of stock of the Company the terms of which
do not expressly provide that such class or series will rank senior or junior to the Preterred
Shases as to dividend rights and/or as to rights on liquidation, dissolution or winding up of the
Company (in each case withouwt regard to whether dividends accrue cumulatively or non-
cumulatively).

4.9 Repurchase of Investor Scourities.

(a) Following the redemption in whole of the Preferred Shares held by the
Investor or the Transfer by the Investor of all of the Preferred Shares to one or more third parties
not affiliated with the Investor, the Company niay repuorchase, in whole or in part, at any time
any other equity securities of the Company purchased by the Investor pursuant to this Agreement
or the Warrant and then held by the lnvestor, upon notice given as provided in clause (b) below,
at the Fair Market Value of the equity security.

(b) Notice of every repurchase of equity sccurities of the Company held by
the Investor shall be given at the address and in the manuer set forth for such party in Section 5.6,
Fach notice of repurchuase given to the Investor shall state: (1) the number and type of securities
to be repurchased, (i) the Board of Director’s determintion of Fair Market Value of such
securittes and (i) the place or places where cetlifteates representing such secwrities are o be
surrenderad for pavment of the repurchase price, The repurchase of the securities specified n
the notice shall oceur as soon as practicable following the determinalion of the Vair Market
Value of the securities.

(0} Az nsed m this Section 4.9, the fellowing 1ams shall have the following
rospective tmeanigs:
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1) “Appraisal  Procedure” means a  procedure  whereby two
independent appraisers, one chosen by the Company and one by the Investor, shall
mutually agree upon the Fair Market Value. Each party shall deliver a notice to the other
appointing ils appraiser within 10 days after the Appraisal Procedure is invoked, I
within 30 days after appointment of the two appraisers they are unable to agree upon the
Fair Market Value, a third independent apprazser shall be chosen within 10 days
thereafter by the mutual consent of such first two appraisers. The decision of the third
appraiser so appointed and chosen shall be given within 30 days after the selection of
such third appraiser. If threc appraisers shall be appointed and the determination of one
appratser is disparate from the middle determination by more than twice ihe amount by
which the other determination is disparate {rom the middle determination, then the
determination of such appraiser shall be excluded, the remaining two determinations shall
be averaged and such average shall be binding and conclusive upen the Company and the
Investor; otherwise, the average of all three determinations shall be binding upon the
Company and the Investor. The costs of conducting any Appraisal Procedure shall be
borme by the Company.

(1) “Fair Market Value” means, with respect to any security, the fair
market value of such security as determined by the Board of Directors, acting in good
faith in reliance on an opinion of a nationally recognized independent investment banking
firm retained by the Company for this purpose and certified in a resolution to the Investor.
If the Investor does not agree with the Board of Director’s determination, it may object in
writing within 10 days of receipt of the Board of Director’s determination. In the event of
such an objection, an authorized representative of the Investor and the chief executive
officer ol the Company shall promptly meet to resolve the objection and to agree upon
the Fair Market Value. If the chief executive officer and the authorized representative are
unable 10 agree on the Fair Market Value during the 10-day period following the delivery
of the Investor's objectlion, the Appraisal Procedure may be invoked by either party to
determine the Fair market Value by delivery of a writlen notification thereof not later
than the 30" day after delivery of the Investor’s objection.

4,10 Executive Compensation. Until such titne as the Invesior ceases to own any debt
or equity securities of the Company acquired pursuant 1o this Agreement or the Warrant, the
Company shall take all necessary action to ensure that its Benefit Plans with respect to its Senior
Executive Officers comply in all respects with Section 111(b) of the EESA as implemented by
any puidance or regulation thereunder that has been issucd and is in effect as of the Closing Date,
and shall not adopt any new Benefit Plan with respect o its Senior Excentive Officers that does
not comply therewith,  “Sesior Fxecutive Officers”™ means the Company's "sentor executive
officers” as defined in subsectuion [HHDXE) of the DESA and regulations 1ssued thereunder.
mcluding the rales set forth in 31 CF.R. Part 30,

Article ¥V
Miscellaneous

5.1 Jermination. This Agreement may ba terminated at any tane prioe to the Clostng:
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(2} by either the Investor or the Company it the Closing shall not have
oceurred by the 30™ calendar day following the Signing Date; provided, however, that in
the cvent the Closing has not occurred by such 30™ calendar day, the parties wilf consult
in good faith to detennine whether 1o extend the term of this Agreement, it being
understood that the parties shall be required to consult only uatil the fifth day after such
30" calendar day and pot be under any obligation to extend the term of this Agreement
thereatter; provided, further, that the right to terminate this Agreement under this Section
5.1(a) shall not be available w any party whose breach of any representation or warranty
or failure t perform any obligation under this Agreement shall have caused or resulted in
the failure of the Closing to occur on or prior to such date; or

{b) by either the Investor or the Company in the event that any Governmental
Entity shall have issued an order, decree or niling or faken any other action restraining,
enjoining or otherwise prohibiting the (ransactions contemplated by this Agreement and
such order, decree, ruling or other action shall have become final and nonappealable: or

(¢} by the mutual written consent of the Investor and the Company.

In the event of termination of this Agreement as provided in this Section 5.1, this Agreement
shall forthwith become void and there shall be no liability on the part of either party hereto
except that nothing herein shall relieve either party from liability for any breach of this
Agrecment,

3.2 Survival of Representations and Warranties. All covenants and agreements, other
than those which by their terms apply in whole or in part after the Closing, shall terminate as of
the Closing. The representations and warranties of the Company made herein or in any
certificates delivered in connection with the Closing shall survive the Closing without limitation.

5.3 Amendment. No amendment of any provision of this Agreement will be effective
unless made in writing and signed by an officer or a duly authorized representative of each party:
provided that the Investor may unilateratly amend any provision of this Agreement to the extent
required to comply with any changes after the Signing Date in applicable federal statules. No
failure or delay by any party in exercising any right, power or privilege hereunder shall operate
as a waiver thercof nor shall any single or partial exercise thercof preclude any other or further
exercise of any other right, power or privilege. The rights and remedics herein provided shall be
cumulative of any rights or remedies provided by faw.

3.4 Waiver of Conditions. The conditions o cach party’s obligation to consummate
the Purchase are for the sole benefit of such party and may be waived by such party In whele or
in part to the estent permitted by applicable law. No walver will be effective unless i85 in a
wrtting signed by a duly authorized officer of the waiving party that makes express refercnce o
the pvision or pravisions subject to such walver.

55 Goverping Law: Sphmission o Jurigdiction, Ete, This Agreement will be
governed by and constracd to accordance with the Tederal Taw of the United Statey if and to
the extent such faw is applicable, and cilierwise in acrordance with the Taws of the State of
New York applivable to covtracts made and to be performed entively within such Statc.
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Each of the parties herefo agrees (a) to submit o the exclusive jurisdiction and veruc of the
United States District Court for the District of Columbia and the United States Court of
Federal Claims for any and all civil actions, suifs or proceedings arising out of or relating
fo this Agreement or the Warrant or the transactions contemplated hercby or therchy, and
{b) that notice may be served upon (i) the Company at the address and in the manner set
forth for notices to the Company in Section 5.6 and (ii) the Investor in accordance with
federal law. To the extent permitted by applicable Iaw, each of the parties hereto hereby
unconditionally waives trial by jury in any civil legal action or procecding relating to this
Agreement or the Warrant or the transactions contemplated herchy or thereby.

5.6 Netices. Any notice, request, instruction or other document to be given hereunder
by any party to the other will be in writing and will be deemed to have been duly given (a) on the
date of delivery it delivered personally, or by facsimile, upen confirmation of receipt, or (b) on
the sccond business day following the date of dispatch if delivered by a recognized next day
courier service. All notices to the Company shall be delivered as set forth in Schedule A, or
pursuant to such other instruction as may be designated in writing by the Company to the
Investor. Al notices to the Investor shall be delivered as set forth below, or pursuant to such
other instructions as may be designated in writing by the Investor to the Company.

If 1o the Investor;

United States Department of the Treasury

1500 Pennsylvania Avenue, NW, Room 2312

Washington, D.C. 20220

Attention: Assistant General Counsel (Banking and Finance)
Facsimile: (202) 622-1974

5.7  Definitions.

(a) When a reference is made in this Agreement to a subsidiary of a person,
the term “subsidiary” means any corporation, partnership, joint venture, limited liability
company or other entity (x} of which such person or a subsidiary of such person i1s a general
pariner or (v} of which a majority of the voting securities or other voting interests, or a majority
of the securities or other interests of which having by their terms ordinary voting power to elect a
majority of the board of directors or persons performing similar functions with respect to such
entity, is dircetly or indirectly owned by such person and/or one or more subsidiaries thereof,

(by  The tenn “Afffiate” means, with respect to any person, any person directly
or mdirectly controlling, controlled by or ander common control with, such other persen, For
purposes ol this delinition, “cortrof” (including, with correlative meanings, the terms “conrrolled
Oy and Cunder comman comirel withTy when used with respect to any person, means the
possesston, dircetly ov indirectly, of the power fo cauxe the dicection of management andior
policies of such person, whether through the ownership of voting secwities by contract ar
ptherwise,
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(<) The terms “knoveledpe of the Company™ or “Comparyv's knowledge™ mean
the actual knowledge after reasonable and due 1nquiry of the “officers™ {as such term 15 defined
in Rule 3b-2 under the Exchange Act, but excluding any Vice President or Secretary) ot the
Company,

5.8 Assignment. Neither this Agreement nor any right, remedy, obligation nor
liabitity arising hereunder or by reason herco!l shall be assignable by any party hereto without the
prior wrilten consent of the other party, and any atfempt 1o assign any right, remedy, obligation
or hability hereunder without such consent shall be void. except (a) an assignment, 1n the casc of
a Business Combimation where such party is not the surviving entity, or a sale of substantially all
of its assets, 1o the eniity which is the survivor ot such Business Combination or the purchaser in
such sale and (b) as provided n Section 4.5.

5.9 Severability. I any provision of this Agreement or the Warrant, ot the application
thereof to any person or circumstance, is determined by a court of competent jurisdiction to be
invalid, void or unenforceable, the remaining provisions hereof, or the application of such
provision to persons or circumstances other than those as to which it has been held invalid or
unenforceable, will remain in full force and cffect and shall in no way be affected, tmpaired or
invalidated thereby, so long as the economic or legal substance of the transactions contenmplated
hereby is not affected in any manner materially adverse to any party. Upon such determination,
the parties shall negotiate tn good faith in an effort to agree upon a suitable and equitable
substitute provision lo effect the original intent of the parties.

5.10  No Third Party Beneficiarics. Nothing contained in this Agreement, cxpressed or
implied, is intended to confer upon any person or entity other than the Company and the Investor
any benefit, right or remedies, except that the provisions of Section 4.5 shall inure o the benefit
ol the persons referred to in that Scction,
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ANNEX A

FORM OF CERTIFICATE OF DESIGNATIONS

[SEE ATTACHED]
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ANNEX A

CERTIFICATE OF DESIGNATIONS
OF
FINED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERTES [#]
OF
[*]

Unsert name of Corporation). a {corporation] organized and existing under the laws of
the |fusert jurisdiction of organization] (the “Corporation™), in accordance with the provisions
ol Section[s] [e] ot the [Insert applicable statute] thereof, does hereby certify:

The board of directors of the Corporation (the “Board of Directors™) or an applicable
comnutiec of the Board ot Directors. in accordance with the [certificale of incorporation and
bylaws] of tire Corporation and applicable law, adopled the following resolution on [e] creating

a series of [#] shares of Preferred Stock of the Corporation designated as “Fixed Rate
Cumulanve Perpetual Preferred Stock, Series (o]

RESOQLVED, that pursuant to the provisions of the [certiticate ol incorporation and the
bylaws] of the Corporation and applicable law, a series of Preferred Stock, par value $[e] per
share. of the Corporation be and hereby is created, and that the designation and number of sharcs
of such series, and the voting and other powers. preferences and relative, participating. optional
or other rights, and the qualifications, limitations and restrictions thereof, of the shares of such
series, are as foltows;

Part 1. Designation and Nummber of Shares. There s hereby created out of the authorized
and unissucd shares of preferred stock of the Corporation a series of preferred stock designated
as the “Fixed Rate Cumulative Perpetual Preferred Stock, Series [#]7 (the “Designated Preferred
Stock™. The authorized number of shares of Designated Preferred Stock shalf be fe].

‘art 2. Standard Provisions. The Standard Provisions contained in Annex A attached
hereto are incorporated herein by reference in their entirety and shall be deemed to be a part of
this Certificale of Designations to the same extent as it such provisions had been set forth in full
herein,

Part. 3. Definitions. The following terms are used in this Certificate of Designations
{including the Standard Provisions in Annex A hercto} ax defined below:

{a) “Crompmost Stock™ means the commeoen stock, par value $Ue) per share, of the

Corporation.

{h; “Ditvidend Pavment Date”™ means [Fobruary 15, May 13, Apgust 15 and
Noyember } 5} of vach vear.

{c} “hugior Stock™ means the Coxamon Stock, [Inser? difes of any existing Sunior
Stock] and any other class or seriex of steck ot the Corporation the teem of which expressly
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provide that it ranks junior to Designated Preterred Stock as to dividend rights and/or as to rights
on liquidation, dissolution or winding up of the Corporation.

(d) “Liguidation Amount” means S{'I,UOOIF per share of Designaied Preferted Stock.

{c) “Minimum Amount”™ means S{insert § amonnt equal fo 25% of the aggregate

value of the Designated Preferred Stock issued on the Original Issue Date].

(H “Parity Stock” means any class or series of stock of the Corporation (other than
Designated Preterred Stock) the terms of which do not expressty provide that such class or serles
witf rank senior or junior w0 Designated Preferred Stock as to dividend rights and/or as to rights
on liguidation, dissolution or winding up of the Corporation (in each case without regard to
whether dividends acerue cumulativedy or non-cumulatively). Withowt limiting the foregoing.,
Parity Stock shall include the Covporation’s [Insert title(s) of existing classes or series of Parity
Stock).

(g) “Signing Date™ means {{usert date of applicable securities parchase agrecment].

Part. 4. Certain Voting Matters. | To be inserfed if the Charter provides for voting in
proportion 1o liquidation preferences: Whether the vote or consent of the holders of a plurality.
majority or other portion of the shares of Designaied Preferred Stock and any Voting Parity
Stock has been cast or given ont any matter on which the holders of shares of Designated
Preferred Stock are entitled to vote shall be deiermined by the Corporation by reference to the
specified Tiquidation amount of the shares voted or covered by the consent as if the Corporation
were liguidated on the record date for such vote or consent, if auy, or, in the absence of a record
date, on the date for such vote or consent. For purposes of determining the voting rights of the
holders of Designated Preferred Stock under Section 7 of the Standard Provisions forming part of
this Certificate of Designations, each holder will be entitled to one vote for each $1,000 of
liquidation preference 1o which such holder’s shares are entitied.] |To be inserted if the Charter
does rot provide for voting in proportion to liguidation preferences: Holders of shares of
Destgnated Preferred Stock will be entitled to ope vote for each such share on any matter on
which hohders of Designated Preferted Stock are entitled to vote, meluding any action by written
consent.}

[Remainder af Page Intentionally Left Blapkd

I jasuer derires w ivsue sheres with a higher dollar amouat ligquidation prelerence. Huuidation preforence
reterewres will be madined mooordinglv, fo such case (i accurdance with Section 4.7 of the Seourtimes
Purchase Agreement), tha fnsuer wit be reguired to cufer e o depeadl agreemnt,

Fa
[
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IN WHTNESS WHEREOF, Fusert name of Corporation) has caused this Certificate of
Designations to be signed by [e]. its [e], this [e] day of {e],

[Insert aame of Corporation)
By:

Name:
Title:

[
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ANNEX A

STANDARD PROVISIONS

i all respects 1o every other sharc of [Designated Preferred Stock, The Designaied Preflerred
Stock shall be perpetoal, subject 1o the provisions of Section 3 of these Standard Provisions that
form a part of the Cerlificate of Designations. The Designated Preferred Siock shall rank cqually
with Parity Stock and shall rank senior to Junior Stock with respect to the payment of dividends
and the distribution of assets in the event of any dissohution, liquidation or winding up of the
Corporation.

Section 2. Standard Definitions. As used herein with respect to Designated Preferred
Stock:

{a) “Appticable Dividend Rate™ means (i) during the period from the Original Issue
Date to, but excluding, the first day ot the first Davidend Period commencing on or afier the Afth
anniversary of the Original Issue Date, 5% per annum and (ii) from and after the first day of the
first Dividend Period commencing on or atter the fifth anniversary of the Original [ssuc Date,
9% per annumn.

(b) “Appropriate Federal Banking Agency™ means the “appropriate Federal banking
agency” with respect to the Corporation as detined in Section 3(q) of the Federal Deposit
insurance Act (12 U.S.C. Section }813{q)), or any successor provision.

() “Business Combination’™ means a merger. consolidation, statutory share exchange
or simifar transaction that requires the approval of the Corperation’s stockholders.

(dy “Business Day™ means any day except Saturday. Sunday and any day on which
banking institutions in the State of New York generally are authorized or cequired by faw or
other governmental actions to close.

(e} “Byfaws™ means the bylaws of the Corporation. as they may be amended from
time to time.

iy “Certificate of Desicnations™ means the Certificaie of Designations or comparabie
instrenent relating to the Designated Preferred Stock, of which these Standard Provisions form a
pari, as it may be amended from Line to ime.

(2l *CUharter™ means the Corporation’s certiticate or articles of incorparation, articles
of assoviation, or simiar organizational document.

{h) “Dhvidend Periog™ hos the meaning set futh in Section 3(a).

{1} “Dhvidend Revord Datle” has the meanmg set forth in Secrton 3ia).

() “Lignidation Preforence”™ hos the meaning set forth in Sectiob 4{u}.
5.1
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(k) “Original fssue Date™ means the date on which shares of Desipnated Preforred
Stock are first issued.

{1} “Preferred Director™ has the mcaning set forth in Section 7¢h).

(m)  “Preferred Stock™ means any and all series of preferred stock of the Corporation,
including the Desighated Preferred Stock.

(my  “Qualified Equity Olfering” means the sale and issuance for cash by the
Corporation 1o persons other than the Corporation or any of its subsidiarics after the Original
issue Date of shaves of perpetual Prelerred Stock, Common Stock or any combination of such
stock, that. in each case, qualify as and may be included n Tier | capital of the Comporation at
the time of issuance under the applicable risk-based capital guidelines of the Corporarion’s
Appropriate Federal Banking Agency (other than any such saies and issuances made pursuant to
agreements or arrangements entered into, or pursuant to financing pians which were publicly
announced. on or prior to October 3. 2008},

{0) “Share Ditution Amount™ has the meaning set forth in Section 3(b).

P “Standard Provisions” mean these Standard Provisions that form a part of the
Certificate of Designations relating to the Designated Preferred Stock.

(q) “Successor Preferred Stock™ has the meaning sct forth in Section 3(a).

{r) “Voting Parity Stock™ means, with regard to any matter as to which the holders of
Designated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b) of these
Standard Provisions that form a part of the Cextificate of Designations, any and all series of
Yarity Stock upon which like voting rights have been conferred and are exercisable with respect
e such matier.

Section 3, Dividends.

(a} Rate. Holders of Designated Preferred Stock shall be entitied to reccive, on each
share af Designated Preflerred Stock i, as and when declared by the Board of Dircetors or any
duly authorized committee of the Board of Directors, but only oul ol assets Jegally available
therefor. cumulative cash dividends with respect to each Dividend Period {as defined below} at a
rate per annum equal to the Applicable Dividend Rate on (i} the Liguidation Amount per share of
Destanared Preferred Stock and (11} the amount of accrued and unpaid dividends For any prior
Dividend Peviod on such share of Destgnated Preforred Stock, i any, Such dividends shall begin
tor accrae and be cumulative from the Qriginal Issue Date, shall compound on euch subsequent
Dvidend Payment Date (e, no dividends shall accrue on other dividends uniess and unti) the
frrst 1Dividend Payment Date for sueh offier dividends has passed withoud such other dividends
having been paid on such date) and stallb be payvable quarterly in arvears on cach Dividend
Pavment Tate, conunencing with the first such Dividend Payment Date o oconr at foasy 20
calendar diays after the Original Issue Date. In the eyent that any Pividend Pasment Date would
otherwise tall oo a dav that 2 not a Bosiness Day, the dividend payvment due on that date will be
nostprmed o the next Jay thae is @ Business Dav and no addiionat dividends will acore a3 a
resuit of that postpouement, The period fom and including any Dividend Payroent Date ro, but
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excluding, the next Dividend Payment Date is a “Dividend Period™, provided that the mitial
Dividend Period shall he the petiod frony and including the Original {ssue Date to, bt excluding.
the next Dividend Payment Date.

Dividends that are payable on Designated Preforred Stock in respect of any Dividend
Period shall be computed on the basis of a 360-day year consisting of twelve 30-day months. The
amount of dividends payable on Designated Preferred Stock on any dale prior to the end of a
IDividend Period, and for the imitial Dividend Period, shal! be computed on the basis of a 360-day
vear consisting of twelve 30-day months, and actoal days elapsed over a 30-day month.

Dividends that are payable on Designated Preterred Stock on any Dividend Payment Date
will be payable to holders of record of Designated Preterred Stock as they appear on the stock
register of the Corporation on the applicable record date, which shall be the 15th calendar day
immediately preceding such Dividend Payment Date or such other record date fixed by the
Board of Directors or any duly authorized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior to such Dividend Pavinent Date (each. a “Dividend Record
Date™). Any such day that is a Dividend Record Date shall be 2 Dividend Record Date whether
or not such day is a Business Day.

Holders of Designated Preferred Stock shall not be entitled to any dividends, whether
payabie in cash, securities or other property, other than dividends (if any) declared and payable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of’
the Certificate of Designations).

(by  Priority of Dividends. So long as any share of Designaled Preferred Stock
remains outstanding, no dividend or distribution shall be declared or paid on the Common Stock
or any other shares of Junior Stock (other than dividends payable solely in shares of Common
Stock) or Parity Stock. subject to the immediately following paragraph in the case of Parity
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly,
purchased, redeemed or otherwise acquired for consideration by the Corporation or any of its
subsidiaries unless all accrued and unpaid dividends for alf past Dividend Periods, including the
tatest completed Dividend Period {including, if applicable as provided in Section 3(a) above,
dividends on such amoust). on all cutstanding shares of Designated Preferred Stock have been or
are contemporaneousty declared and paid in fislf (or have been declared and 2 sum sufficient for
the payment thereot has been set aside for the benetit of the holders of shares of Designated
Preferred Stock on the applicable record date). The foregong Hmitation shall not apply to (1)
redemptions, purchases or other acquisttions of shares of Comyman Stock or other Junior Stock in
connection with the administration of any emplovee benefit plan in the ordinary course of
business {inchiding purchases to oifset the Share Dilution Amount {as defined below) pursuant
wy a publicly announced repurclhase plany and consistent with past practice, provided that any
purchases to offser the Share Dilution Amoant shall in no cvent exceed the Share Diltion
Araount; (i) parchases or other acguisitions by a broker-dealer subsidiary of the Corporation
solely tor e purpose of market-making, stabilization or customer faci}ation transactdons in
Junior Stock or Parity Stoek tu the ondinary course of its business: (iil) purchases by a broker-
dealer subsidiary of the Corporation of capifal stock of the Curporation tor resate pursuant Lo an
uifering by he Corporation of such capital steck underwritten by sueh broker-doaler subsidiary:
viv ) any dividends or distributions of rights or funice Stock in conoection with a stockholders’
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rights plan orany redemption or repurchase of vights pursuant to any siockholders” rights plan;
{v) the acquisition by the Corporation or any of its subsidiaries of record ownership in Jupior
Stock or Parity Stock for the henelicial ownership of any other persons (other than the
Corporation or any of its substdiaries), inchuding as truslees or custodians: and (vi) the exchange
or converston of Junior Stock for or into other Junior Stock or of Parity Stock for or into other
Parity Stock {with the same or lesser aggregate liquidation amount) or Jumor Stock, in cach case,
solely to the extent required pursuant to binding contractual agreements entered into prior {0 the
Signiing Date or any subsequent agreement for the accelerated exercise, settfement or exchange
thereot for Common Stock. “Share Dilution Amount™ means the increase i the number of
diluted shares outstanding {determined in accordance with gencrally accepted accounting
principles in the United States. and as measured from the date of the Corporation’s consotidated
financial statements most recently filed with the Securities and Exchange Commission prior to
the Original Issue Date) vesulting from the grant, vesting or exercise of equity-hased
compensation to employees and equitably adjusted for any stock split, stock dividend, reverse
stock split, reciassification or simiiar transactiofr.

When dividends are not paid {or declared and a sum sufficient for payment thereot set
aside for the benetit of the holders thereof on the applicable record date) on any Dividend
Payment Date {or, in the case of Parity Stock having dividend payment dates different from the
Dividend Payment Dates, on a dividend payment date falling within a Dividend Period related to
such Dividend Payment Date} in full upon Designated Preferred Stock and any shares of Parity
Stack, all dividends declared on Designated Preferred Stock and all such Parity Stock and
pavable on such Dividend Payment Date (or, in the case of Parity Stock having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling
within the Dividend Period related to such Dividend Payment Date) shall be declared pra rota so
that the respective antounts of such dividends declared shall bear the same ratio to each other as
all accrued and unpaid dividends per share on the shares of Designated Preferred Stock
{inctuding, f applicable as provided in Section 3(a) above, dividends on such amount) and all
Parity Stock payable on such Dividend Payment Date (or, in the case of Parity Stock having
dividend payment dates different from the Dividend Payment Dates, on a dividend payment date
falling within the Dividend Period related to such Dividend Payment Date) {subject to their
having been declared by the Board of Divectors or a duly authorized commitiee of the Bowrd of
Directors out of fegally available funds and inchrding, in the case of Parity Stock that bears
cumulative dividends, atl accrued but unpaid dividends) bear (o each other. [{ the Board of
Dircctors or a duly authorized commitiee of the Board of Directors determines not 1o pay any
dividend or a full dividend on a Dividend Payment Date, the Corporation will provide written
notice to the helders of Desigmmted Preferred Stock prior 1o such Dividend Payment Date.

Subject to the foregoing, and not otherwize, such dividends (pax able in cash, securitics or
other property ) as mway be dotermined by the Board of Dircctors or aiy dulv avthorieed
committec of the Board of Directors may be declared and paid on any secorities, meluding
Conmumeas Stock and other Juniar Stock, trom ume to time out of any funds fegally avatable for
sich pavment, snd holders of Designated Preferred Stock shall not be entitled to participate in
any such dividends.

Section <, Ligutdation Rivhis.




{a) Voluntary or Involuntary Eigquidation. in the event of any liguidation, dissolution
or winding up of the aftairs of the Corporation, whether voluntary or involuntary, holders of
Designated Preferred Stock shall be entitled to recetve lor each share of Designated Preferred
Stock. out of the asseis of the Corporaton or proceeds thereof (whether capital or surplus)
avaitable for distribution 1o stockholders of the Corporation, subject o the rights of any creditors
of the Corporation, belore anyv distribution of such asscts or proceeds is made 10 of set aside for
the holders of Common Stock and any other stock of the Corporation ranking junior to
Designated Preferred Stock as to such distribution, payment in full in an amount equal to the sum
ol (1) the Liguidation Amount per share and (i) the amount of any accrued and unpaid dividends
{including, if applicable as provided in Section 3(a) above, dividends on such amount), whether
or not declared, to the date of payment (such amounis collectively, the “Liguidation
Preference™.

{b) Partial Pavment. f in any distribution described in Section 4(a) above the assets
of the Corporation or proceeds thereof are not sufficient to pay in full the amounts payable with
respect 1o all outstanding shares of Designated Preferred Stock and the corresponding amounts
pavable with respect of any other stock of the Corporation ranking cqually with Designated
Preferred Stock as to such distribution. holders of Designated Preferred Stock and the holders of
such other stock shall share ratably in any such distribution in proportion to the full respective
distributions to which they are entitled.

{c} Residual Distributions. If the Liquidation Preference has been paid in full to all
holders of Designated Preferred Stock and the corresponding amounts payable with respect of
any other stock of the Corporation ranking cqually with Designated Preterred Stock as to such
distribution has been paid in fuil, the holders of other stock of the Corporation shall be entitied o
receive all remaining assets of the Corporation {or proceeds thereof) according to their respective
rights and preferences.

{d) Merger, Consolidation and Sale of Assets Not Liguidation. For purposes of this
Section 4, the merger or consolidation of the Corporation with any other corporation or other
entity, including a merger or consolidation in which the holders of Designated Preferred Stock
receive cash, securities or other property for their shares, or the sale, lease or exchange (tor cash,
securitics or other property} of all or substantially all of the assets of the Corporation, shall not
constitbie a Hiqudation, dissolution or winding up of the Corporation.

Section 5, Redemption.

{a) Optional Redempuon. Except as provided below, the Designated Preferred Stock
may net be redeemed prior o the frst Dividond Payment Dale tafling en or atter the third
annisersary of the Original [ssue Date, Om or afier the tirst Dividend Payiment Daie tailing on or
after the third amntyersary of the Opiginal Tssue Date, the Corporation, at its option, subject fo the
approval af the Appropriate Federal Banking Agency, may redeem. i whole or in part, af any
tirne wid from tine o thne, out of funds lesally available therefor, the shares of Designated

refened Stowk at the time outstaading, upon gotce given as provided w Section S{e} below, ata
redemption price equal @ the sum of (1} the Liguidation Amount por share and Qi except as
otherwise provided below, any acertied and unpaid Jividends (including. i applicable as
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provided in Section 3(3) above, dividends on such amount) (regardless of whether any dividends
are actually declared) to, but excluding, the date tixed for redemption.

Notwithstanding the foregoing. prior 1o the first Dividend Payment Date fatling on or
after the third anniversary of the Original Issue Daite, the Corporation, at its option, subject o the
approval of the Appropriate Federal Banking Agency, may redeemn, in whole or in part, at any
time and from time o thme. the shares of Designated Preferred Stock at the time outstanding,
upon notice given as provided in Scction 3{¢) below, at a redemption price equal to the sum ot {i)
the Liquidation Amount per sharce and (it) except as otherwise provided below, any acerued and
unpaid dividends {including, it applicable as provided in Section 3(a) above, dividends on such
amount) {regardiess ot whether any dividends are actuallv declared) to, but excluding, the date
fixed for redemption; provided that (x) the Corporation {or any successor by Business
Combination) has received aggregate gross proceeds of not less than the Minimum Antount {plus
the “Minimum Amount’ as defined in the refevant certificate of designations for each other
owtstanding series of preferred stock of such successor that was originally issued to the United
States Department of the Treasury (the “Successor Preferred Stock™) in connection with the
Troubled Asset Relief Program Capital Purchase Program) from one or more Qualified Equity
Offerings (including Qualified Equity Offerings of such successor). and {y} the aggregate
redemption price of the Destgnated Preferred Stock (and any Successor Preferred Stock)
redeemed pursuant o this paragraph may not exceed the aggregate net cash proceeds received by
the Corporation {or any successor by Business Combination) from such Qualified Equity
Offerings (including Qualified Equity Ofterings of such successor).

The redemption price for any shares of Designated Preferred Stock shall be payable on
the redemption date to the holder ot such shares against surrender of the certificate(s) evidencing
such shares to the Corporation or its agent. Any declared but unpaid dividends payable on a
redemption date that occurs subsequent 1o the Dividend Record Date for a Dividend Period shall
not be paid to the holder entitled 1o roceive the redemption price on the redemption date, but
rather shall be paid to the holder of record of the redeemed shares on such Dividend Record Date
relating to the Dividend Payment Date as provided in Section 3 above.

(by No Sinking Fund. The Designated Preferred Stock will not be subject to any
mandatory redemption. sinking fund or other similar provisions. Holders of Designated Preferred
Stock will have no right 1o require redemption or repurchase of any shares of Designated
Preferred Stock.

(c) Notice of Redemption. Notice of every redeniprion of shares of Designated
Preferred Stock shall be given by Arst class mail, postage prepaid, addressed (o the holders of
record of the shares to be redesmed at their respective last addresses appearing on the books of
the Corporation. Soch mailing shall be at least 30 days and not move than 690 days before the date
fixed Jor redemption. Anv notice mailcd as provided in this Subgection sball he conclasively
presumed 10 have been duly given, whether or not the holder recelves such aotice, but failure
duly to give such sotice by mail, or any defect in such notice or in the mailing thereof, tw any
kolder of shaves of Designated Preferred Stoek designated for redemption shalt pot aticet the
vatidity of the proceadings for the redumption of any other shares of Designated Preterred Stock.
Nutwithstanding the tovepoing, 1Fshares of Designated Preferred Stock wre tssued In bookeeptry
foro theough Fhe Depostiory Trast Company or any otber similar factiity, eotice of redomption
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may be given to the holders of Designated Preferred Stock ai such time and in any manner
permitied by such facibity. Each notice of redemption given to a holder shal state; (1) the
redemption date: (2} the number of shares of Desigrated Preferred Stock to be redeemed and, i
less than all the shares held by such holder are to be redeemed, the number of such shares to he
redeemed from such holder: (3) the redemption price; and (4) the place or places where
certificates for such shares are to be surrendered for payment of the redemption price.

() Partial Redemption. In casc of any redemption of part of the shares of Designaled
Preferred Stock at the time outstanding, the sharcs to be redeemed shall be selected cither pro
rafc or in such other manner as the Board of Dircetors or a duly authorized commitiee thereof
may determine to be fair and equitable. Subject to the provisions hereof. the Board of Directors
or a duly authorized commiitee thereot shall have full power and authority to preseribe the terms
and conditions upon which shares of Designated Preterred Stock shall be redecimed from time to
time. If tower than alf the shares represented by any certificate are redeemed. a new certificate
shall be issued representing the unredeemed shares without charge to the holder thereof.

(c) Lffectiveness of Redemption. If notice of redemption has been duly given and if
on or before the redemption date specified in the notice all funds necessary for the redemption
have been deposited by the Corporation, in trust for the pro rara benefit of the holders of the
shares cafled for redemption, with a bank or trust company doing business in the Borough of
Manhattan, The City of New York, and having a capital and surplus of at feast $500 million and
selected by the Board of Directors, so as to be and continue to be available solely therefor, then,
notwithstanding that any certificate for any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shali cease to accrue on
all shares so called for redemption, all shares so called for redemption shall no longer be deemed
outstanding and afl rights with respect to such shares shall forthwith on such redemption date
cease and terminate, except only the right of the holders thereot to receive the amount payable on
such redemiption from such bank or trust company, without interest, Any funds unclaimed at the
end of three years from the redemption date shall, to the extent permitted by law, be refeased to
the Corporation, after which time the holders of the shares so called for redemption shail look
only to the Corporation for payment of the redemption price of such shares.

(f) Statusg of Redeemed Shares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwise acquired by the Corporation shall revert 1o avthorized but
unissued shares of Preterved Stock (provided that any such cancelied shares of Designated
Preferred Stock may be reissued only as shares of any serics of Preferred Stock other than
Designated Preferred Stock).

Section 6. Corversion. Holders of Designated Preferred Stock shares shall have ne right
to exchange or convert such shares into any other securifies,

Section 7, Voring Rights.
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{by  Prefered Stock Directors. Whenever, at any time or times, dividends pavable on
the shares of Designated Preferred Stock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether or not consecntive. the anthorized number of directors of the
Corporation shall automatically be increased by two and the holders of the Designated Preferred
Stock shalt have the right, with holders of shares of any one or more other classes or series of
Votiny Partty Stock ontstanding at the tine, voting together as a class, 1o eleet two directors
{(heretnatter the ~Preferred Directors " and cach a “Preferred Dircector 'y to fill such newly
created directorships at the Corporation’s next annual meeting of stockholders (or at a special
mecting calfed for that purpose prior to such next annual meeting) and at each subscquent annual
meeting of stockholders until all acerued and vnpaid dividends for all past Dividend Periods.
including the latest completed Dividend Period (including, if applicable as provided in Section
3(a) above, dividends on such amount). on all outstanding shares of Designated Preferred Stock
have been declared and paid in fult at which time such right shall terminate with respect to the
Designated Prefesred Stock. except as herein or by law expressly provided, subject (o revesting
in the event of each and everv subsequent default of the character above mentioned; provided
that it shalf be a qualification for election for any Preferred Direclor that the election of such
Preterred Director shall not cause the Corporation to violate any corporate governance
reguirements of any securities exchange or other rading facility on which sceurities of the
Corporation may then be listed or traded that listed or traded companies must have a majority of
independent directors. Upon any termination of the right of the holders of shares of Designated
Preferred Stock and Voting Parity Stock as a class to vote for directors as provided above, the
Preterred Directors shall cease to be qualified as directors, the term of office of alt Preferred
Directors then in office shall terminate immediately and the autborized number ot directors shall
be reduced by the number of Preferred Directors elected pursvant hereto. Any Preferred Director
may be removed at any time, with or without cause, and any vacancy created thereby may be
filled, only by the affirmative vote of the holders a majority of the shares of Designated Preferred
Stock at the time outstanding voting separately as a class together with the holders of shares of
Voting Parity Stock, to the extent the voting rights of such holders described above are then
exercisable. [fthe office of any Preterred Director becomes vacant for any rcason other than
removal from oflice as atoresaid, the remaming Preferred Director may choose a successor who
shatl old office for the unexpired term in respect of which such vacancy occurred.

{c) Class Voting Rights as to Particular Matters. So long as any shares of Designated
Preferred Stoek are outstanding. in addition to any other vote or consent of stockholders required

by law or by the Charter, the vote or consent of the holders of at least 66 2/3% of the shares of

Desienated Preferred Stock at the time outstanding, voting as a separate class, given in person or
by proxy, either in writhig without a meeting or by vote at any meeting called for the purpose,
shall be nccessary for effecting or validating:

(i Stock, Any amendment or aiteration of the
Certificate of Designations for the Desionated Pretereed Stock or the Charter 1o authorizc
or creale or ncrease the authorzed amount of. or aay issuance of. any shaves o, ov sy
sceutities convertible into ar exchangeable or excreisable for shares of) umy class or senes
ot capital stuck of the Corporation raeking sentor o Designated freferred Swock with
respect o either or both the paviment of dividends and/or the distribution of assets on any
liquidation, dissobidion or winding up of the Corperalion,
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(i)  Amendment of Designated Prelerred Stock. Anv amendment, aileration
or repeal of any provision of the Certiticate of Designations for the Designated Preterred
Stock or the Charter {including, unless no vote on such merger or consolidation s
required by Section 7(¢)(iii) below, any amendment, alteration or repeal by meuans of a
merger. consolidation or otherwise) so as to adversely attect the rights, preferences,
privileges or voting powers of the Designated Preferred Stock: or

(iity  Share Exchanges. Reclassifications, Mergers and Consolidations. Any
consummation of a binding share exchange or reclassification involving the Designated
Preferred Stock, or of a merger or consolidation of the Corporation with another
corpuration or other entity, unless in cach case (x) the shares of Designated Preferred
Stock remain outstanding or, in the case of any such merger or conselidation with respect
to which the Corporation is not the surviving or resulting entity, are converted into or
exchanged for preference securities of the surviving or resulting entity or its uttimate
parent, and {y) such shares remaining outstanding or such preference securitics, as the
casc may be, have such rights, preferences, privileges and voting powers, and limitations
and restrictions thercof, taken as a whole, as are not materially less favorabie to the
holders thereof than the rights, preterences. privileges and voting powers, and limitations
and restrictions thereof. of Designated Preferred Stock immediatety prior to such
consummation, taken as a whole;

provided, however, that for all purposes of this Section 7(¢), any increase in the amount ot the
authorized Preferred Stock, including any increase in the authorized amount of Designated
Preferred Stock necessary to satisty preemptive or similar rights granted by the Corporation to
other persons prior to the Signing Date, or the creation and issuance, or an increase in the
anthorized or issued amount, whether pursuant to preemptive or simitar rights or otherwise, of
any other scries of Preferred Stock, or any securities convertible into or exchangeable or
exercisable for any other series of Preferred Stock, ranking equaily with and/or junior to
Designated Preferred Stock with respect to the payment of dividends (whether such dividends
are cunulative or non-cumauldative) and the distribution of agsets upon liguidation, dissolution or
winding up of the Corporation will not be deemed to adversely affect the rights, preterences,
priviteges or voting powers, and shall not require the affirmative vote or consent of, the holders
ol outsianding shares of the Designated Preferred Stock.

(dj Chanpes atier Provision for Redemption. No vote or consent of the holders of
Diesignated Preferred Stock shall be required pursuant to Scction 7(c} above if] at or pries to the
timie when any such vote or consent would otherwise be required pursuant to such Scction, ali
outsfanding shares of the Designated Preterred Stock shall have been redeemed, or shaitl have
been called for redemplion apon proper notice and sofficient funds shall have been deposited in
trust for such redemption. 10 each case pursuvant to Section 3 above.

! Procedurey for Vating and Consets. The rules and procedures for calling and
conducting any mecting of the holders of Designated Preferred Stock {incloding, without
fimitation, the Mang of a vecord date ip connection therewith). the soliciation and wse of proxies
at sueh & meeting, the obiaining of written consenis and any other aspect o nxatter with regard to
sach 2 meting or such conkents shail be governed by any rules of the Board of DHreckors o any
duly authorized commities of the Board of Directors, in its discretion, may adopt from sime o
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time, which ruics and procedures shall conform to the requiremenis of the Charter, the Bylaws,
and appiicable law and the rules of any national securitics cxchange or other trading facility on
which Designated Preferred Stock is listed or traded at the time.,

Section 8. Record Holders, To the fudlest extent permitted by applicable law, the
Corporation and the transter agent for Designated Preferred Stock may deem and treat the record
holder of any share of Designated Preferred Stock as the true and lawlul owner thercof tor all
purposcs, and neither the Corporation nor such transfer agent shalt be aticeted by anv notice to
the contrary.

Section 9. Notices. Al notices or communications in respect of Designated Preferred
Stock shall be sulficiently given if given in writing and delivered in person or by first class mail.
postage prepaid, or i given i such other manner as may be permitted in this Ceritficate of
Designations. in the Charter or Bylaws or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Stock are issued in book-entry form through The Depository
Trust Company or any similar facifity, such notices may be given to the holders of Designated
Preferred Stock in any manner permitted by such factlity,

Scetion 1. No Preemptive Rights. No share of Designated Preterred Stock shall have
arty rights of preemption whatsoever as to any securitics of the Corporation, or any warrants,
rights or options issued or granted with respect thercto, regardless of how such securities, or such
warranis. rights or options, may be designated, issued or granted.

Section 11. Replacement Certificates. The Corporation shall replace any mutilated
certificate at the holder’s expense upon surrender of that certificate to the Corporation. The
Corporation shall replace certificates that become destroyed. stolen or tost at the holder’s
expense upon delivery to the Corporation of reasonably satislactory evidence that the certificate
has been destroyed, stolen or lost, together with any indemmnity that may be reasonably required
by the Corporation.

Section 12. Other Rights. The shares of Designated Preferred Stock shall not have any
rights. preferences, privileges or voting powers or relative, participating, optionat or other special
rights. or qualifications, limitations or restrictions thereot, other than as set forth herein or in the
Charter or as provided by applicable law.
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ANNEX B

FORM OF WAIVIER

In consideration for the benefits I will receive as a result of my employer’s participation in the
United States Department of the Trcasury’s TARP Capital Purchase Program, 1 hereby
voluntanty waive any claim against the United States or my employer for any changes to my
compensation or benefits that are required to comply with ithe regulation issued by the
Department of the Treasury as published in the Federal Register on October 20, 2008,

I acknowledge that this regulation may require modification of the compensation, bonus,
incentive and other benefit plans, arrangements, policies and agreements (including so-called
“golden parachute” agreements) that I have with my employer or in which I participate as they
relate to the period the United States holds any equity or debt securities of my emplover acquired
through the TARP Capital Purchase Program.

This waiver meludes all claims I may have under the laws of the United States or any state
related to the requirements imposed by the aforementioned regulation, including without
limitation a claim for any compensation or other payments | would otherwise receive, any
challenge to the process by which this regulation was adopted and any tort or constitutional
claim about the effect of these regulations on my employment relationship.
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ANNEX C

FORM OF OPINION

(a) ‘The Company has been duly incorporated and is validly existing as a corporation
in good standing under the taws of the state ol its incorporation.

{b) The Preferred Shares have been duly and vahdly authorized, and, when issued and
delivered pursuant to the Agreement, the Pr oferred Sharcs will be duly and validly issued and
fully paid and non-assessable, will not be issued in violation of any preemptive rights, and will
rank pari passu with or sentor to all other serics or classes of Preferred Stock issued on the
Closing Date with respect to the payment of dividends and the distribution of assets in the event
of any dissolution. liquidation or winding up ol the Company.

(¢} The Warrant has been duly authorized and, when executed and delivered as
contemplated by the Agreement, will constitute a valid and legally binding obligation of the
Company enforceable against the Company in accordance with i{s terms, except as the same may
be limited by applicable bankruptcy, inselvency, rcorganization, moratorium or similar Jaws
affecting the enforcement of creditors’ rights generally and general equitable principles,
regardless of whether such enforceability is considered in a proceeding at law or in equity.

(d) The shares of Common Stock 1ssuable upon exercise of the Warrant have been
duly authorized and reserved for issuance upon exercise of the Warrant and when so issued in
accordance with the terms of the Warrant will be validly issued, fully paid and non-assessable
[insert, if applicable: . subject to the approvals of the Company’s stockholders set forth on

Scheduie C].

(e} The Company has the corporate power and authority to execute and deliver the
Agreement and the Warrant and [insert, if applicable: , subject to the approvals of the
Company’s stockholders set forth on Schedule C } to carry out its obligations thereunder {which
includes the issuance of the Preferred Shares, Warrant and Warrant Shares).

(fy The execution, delivery and performance by the Company of the Agreement and
the Warrant and the consummation of the transactions contemplated thereby have been dulv
authorized by all necessary corporate action on the part of the Company and its stockholders, and
no further approval or authorization is required on the pant of the Company {insert, if
applfcub!e: . kuhjt‘tt i each case, to the approvals of the Company’s slockholders set forth on

{2} The Agreement 15 a valid and binding obligation of the Company enforccable
against the Compuny in accordance wuh its terms, except as the same may be Hmited by
applicable bankruptey, insolvency. reorganization, moratoriom or similar laws atfecting the
enforcement of creditors” rights penerally and general equitable principles, regardicss of whether
such enforceability is considered in s proceeding at law or kn equity, provided, however, such
counset need express no opinion wih respect o Section 4.5(g) or (he severahility provisions of
the Agresment insotar as Section 4.5(g) 9 concerned.
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ANNIX D

FORM OF WARRANT

[SEE ATTACHED]
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ANNEX D
FORM OF WARRANT TO PURCHASE COMMON STOCK

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE
SECURITEIS LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED. SOLD OR
OTHLRWISE DISPOSED OF EXCEPE WHILLE A REGISTRATION STATEMENT
RELATING THERETO IS IN EFFRCT UNDER SUCH ACT AND APPLICABLE STATE
SECURITIES LAWS OR PURSUANT TO AN EXEMPTTON FROM REGISTRATION
UNDER SUCH ACT OR SUCH LAWS. THIS INSTRUMENT 18 ISSUED SUBIECT TO
THE RESTRICTIONS ON TRANSFER AND OTHER PROVISIONS OF A SECURITIES
PURCHASE AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRIID TO THEREIN, A COPY OF WHICH TS ON FILE WITH THE
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT BE
SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH SALD
AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE WITH SAID
AGREEMENT WILL BE VOID. '

WARRANT
to purchase

Shares of Common Stock

of

Fssue Date:

1. Definitions. Uniess the context otherwise requires, when used herein the
tollowing terms shall have the meanings indicated.

“Affiliete™ hax the meaning ascribed to 1t in the Purchase Agreement.

“Appraisad Procedure” means a procedure whereby two independent appraisers, one
chosen by the Company and one by the Original Warrantholder. shall murually agree upon the
determinations then the subject of appraisal. Fach party shall deliver a notice 1o the other
appointing iy appratser within 15 days after the Appraisal Procedure is invoked. £ within 30
Javs after yppoimiment of the two appraisers they are unable (0 agree upon the amount in
question, a third independent appraiser shall be chosen sithin T8 days thereafter by the munal
conseat of such first bwoe appraiscrs. The decision of the third appraiser so appointed and chosen
shail be given within 30 davs after the sclection of such third appraiser. Wthree appraisers shall
be appointed and the determination of one appraiser is disparate from the middle determipation
v more than twice the ametnt by which the other determination is disparate ffom the middle
determingiion, then the determmation of sach appraisey shull be excluded, the remaining Lwvo
determinations shall be averaged and such average shal be binding and conclusive upon the
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Company and the Original Warrantholder; otherwise, the average of alf three determmations
shall be binding upon the Company and the Original Warrantholder. The costs of conducting
anyv Appraisal Procedure shall be borne by the Company.

“Board of Directors” means the board ol directors of the Company. inciuding any duly
avthorized committee thercot.

“Bustness Copthination”™ means a merger, consolidation, statitory share exchange or
stmilar transaction that requires the approval of the Company s stockholders.

“husiness day” means any day exeept Saturday, Sunday and any day on which banking
mistitutions 1n the State of New York generally are authorized or required by law or other
governmiental actions to close.

“Capital Stock”™ means (A) with respect to any Person that is a corporation or company.
any and all shares, interests, participations or other equivalents (however designated) of capital
or capital stock of such Person and (B) with respect to any Person that is not a <,01pomhon or
company. any and all partnership or other equity interests of such Person.

“Charter” means. with respect to any Person, its certificate or articles of incorporaiion,
articles of associalion, or simtilar organizational document.

“Common Stock™ has the meaning ascribed to it in the Purchase Agreement.

“Company”™ means the Person whose name. corporate or other organizational form and
Jurisdiction of organization is set forth i Item 1 of Schedule A hereto.

“comversion” has the meaning set forth in Section 13(B).
“convertible securifies” has the meaning set forth m Scction 13(B).
(PP has the meaning ascribed 1o it in the Purchase Agreement.

“Exchange 4et” means the Securities Exchange Act of 1934, as amended, or any
successor statute, and the rules and regulations promulgated thereunder,

“Exercive Price™ means the amount set forth in lHem 2 of Schedule A hereto.
“Expivation {ime” has the meaning set forth in Section 3.

“Fafr Marker Volue™ means, with respect to any securily or other property, the fair
market vaiue of such seourity or other property as deternined by the Board of Directors, acting
in good faith or. with respect o Scetion H, as determined by the Original Warrantholder acting
ingoad taith. Forso long as the Original Wamrantholder holds this Warrant or any portion
thereof, it may objeet i writing 1o the Board of Director’s caleatation of $air market value within
1Y davs of receipt of written notice thereof. I the Original Warcantholder and the Company are
unable o apree on fair 117-.‘-1rke'1 value during the t0-dav period {following the detivery of the
COrriginal Wanantholder™s obisction, the Appraisal Procedure may be invobed by either party o
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determine Fair Market Value by delivering written notification thereof not later than the 30" day
after dehivery of the Original Warrantholder™s objection.

“Governmeniad Kntities” has the meaning ascribed to i i the Purchase Agreement.
“Initicd Number™ has the meaning set forth in Section 13(B).
“Issue Dare’” means the date set forth in ltem 3 of Schedule A hercto.

“Market Price” means, with respect to a particular security, on any given day, the last
reported sale price regular way or, in case no such reported sale takes place on such day, the
average of the last closing bid and ask prices regular way, in cither case on the principal national
securities exchange on which the applicable securitics are listed or admitted to trading, or i nol
listed or admitted to trading on any national securitics exchange, the average of the closing bid
and ask prices as furnished by two members of the Financial Industry Regulatory Authority, Inc.
selected from time to time by the Company for that purpose. “Market Price™ shali be determined
without reference to afler hours or extended hours trading. 1 such security 1s not listed and
traded in & manner thar the quotations referred to above are available for the period required
hereunder, the Market Price per share of Common Stock shall be deerned to be (i) in the event
thal any portion of the Warrant is held by the Original Warrantholder, the (air market value per
share of such security as determined in good faith by the Original Warrantholder or (i) in all
other circumstances, the fair market valae per share of such security as determined in good faith
by the Board of Directors in reliance on an opinton of a nationally recognized independent
investment banking corporation retained by the Company for this purposc and certitied in a
resolution to the Warrantholder. For the purposes of determining the Market Price of the
Common Stock on the "trading day" preceding, on or following the occurence of an event, (i)
that trading day shall be deemed to commence immediatety after the regular scheduled closing
time of trading on the New York Stock Exchange or, if trading is closed at an earlicr thme, such
earlier time and (i) that trading day shall end at the next regular scheduled closmg time, or if
trading is closed at an earlier time, such earlier time (for the avoidance of doubt, and ay an
example, if the Market Price s to be determined as of the last trading day preceding a specified
event and the closing time of trading on a particular day is 4:00 p.m. and the specitied event
ocenrs at 5:00 p.m. on that day, the Market Price would be determined by reference fo suclh $:00
p.m, closig price).

“Ordivary Cash Dividends” means a regular quarterly cash dividend on shares of
Common Stock out of surplus or net profits legally avatlable therefor (determined in accordance
with generally accepted accounting principles n eifect from time to time), provided that
Ordinary Cash Dividends shall not include any cash divwdends paid subsequent Lo the Issue Pate
to the extent the aggregate per share dividends paid on the oustanding Common Stock in any
quarter excecd the amount set lorth in leom 4 of Schedule A herete, as adjusted for any stock
spdit, stock dividend. reverse stock split. reclassification or similar fransaction,

“Origingl Warranholder” means the Uinited States Deparunent of the Treasury. Any
gutions specified 1o be taken by the Original Warrantholder hereunder may ooly be taken by such
Person and not by sny other Warrantholder.
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“Permitted Travsactions” has the meaning sct forth i Secuon [3(B).

“Personr” has the meaning given o 1t in Seetton 3{a) 91 ot the Exchange Act and as used
in Sections 13(d¥3) and 14(A2) of the Fxchange Act.

“Per Stuire Fair Murket Value™ has the meaning sct torth in Section 13(C).

“Preferred Shores” means the perpetual preferred stock issued to the Original
Warrantholder on the Issue Date pursuant to the Purchase Agreement.

“Pro Rata Repurchases” means any purchase of shares of Common Stock by the
Company or any Alfiliate thereof pursuani to (A) any tender offer or exchange ofter subject to
Scection 13{e) or 14{¢) ol the Lixchange Act or Regulation 14E promulgated thereunder or (B)
any other offer available to substantially ail holders of Common Stock, in the case of both (A) or
{B). whether for cash, shares of Capital Stock of the Company, other securities of the Company,
evidences of indebtedness of the Company or any other Person or any other property {including,
without limitation, shares of Capital Stock. other securitics or evidences of indebtedness of a
subsidiary), or any combination thereof, effected while this Warrant is outstanding, The
“Effective Date” of a Pro Rata Repurchase shall mean the date of acceptance of shares for
purchase or exchange by the Company under any tender or exchange offer which is a Pro Rata
Repurchase or the date of purchase with respect to any Pro Rata Repurchase that is not a tender
or exchange offer.

“Purchase Agreement”™ means the Sccuritics Purchase Agreement — Standard Ferms
incorporated into the Letter Agrecment, dated as of the date set forth in Item 3 of Scheduie A
hereto, as amended from time 10 time, between the Company and the United States Department
of the Treasury (the “Lefter Agreement™), including all annexes and schedules thereto.

*Qualified Equity Offering” has the meaning ascribed to it in the Purchase Agreement.

“Regulatory Approvals™ with respect to the Warrantholder, means, to the extent
appiicable and required to permit the Warrantholder to exercise this Warrant for shares of
Common Stock and to own such Common Stock without the Warrantholder being in violation of
applicable law, rule or regulation, the receipt of any necessary approvals and authorizations of]
filings and registrations with, notifications to. or expiration or termination of any applicable
waiting period under. the Hurt-Scoti-Rodino Antitrust Improvements Act of 1976, as amended,
and the rules and regulations thereunder.

“SECT micans the U8, Securitics and Exchange Commission,

“Necwrities Aot means the Securities Act of 1933, as amended, or any successor statute,
and the rules and regultions promubraied thereunder.

“Shares” has the meaning set forth In Section 2.

“treeding deny " means (AY i the shares of Conunon Stock are nof traded on any national
or regional sequrilies oxchonge or association of over-the-coonter market, a business day or ()
it the shares ¢ Common Sk are fraded onany national or regronal secunitics exchange of
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association or over-the-counter market, & business day on which such relevant exchange or
quotation svsecin s scheduled o be open {or business and on which the sharves of Common
Stock (1) arc not suspended from trading on any national or regional sccurities exchange or
association or ovet-the-counter market for any period or periods aggregating one half hour or
tonger: and (i) have traded at feast once on the national or regional securities exchange or
association or over-the-counter market that is the primary market for the trading of the shares of
Commaon Stock.

“LAS GAAPT means United States generally accepted accounting principles.

“Warrantholder” has the meaning set {orth in Section 2.
“Warrant” means this Warrant, issued pursuant to the Purchase Agreement.

2. Number of Shares; Exercise Price. This certitics that, for value received. the
United States Department of the Treasury or its permitted assigns (the “Warrantholder™) 18
entitled, upon the terms and subject to the conditions hereinafter set forth, to acquire from the
Company, in whele or in part, after the receipt of all applicable Regulatory Approvals, if any, up
to an aggregate of the number of fully paid and nonassessable shares of Common Stock set forth
in Item 6 of Schedule A hereto, at a purchase price per share of Common Stock equal (o the
Exercisc Price. The number of shares of Common Stock (the “Shares™) and the Exercise Price
are subject to adjustment as provided herein, and ali reterences to “Common Stock,” “Shares”
and “Exercise Price” herein shalf be deemed to include any such adjustment or series of

adjustments.

3. Exercise of Warrant; Term. Subject to Section 2, to the extent permitted by
applicable laws and regulations, the right to purchase the Sharcs represented by this Warrant is
exercisable, in whole or in part by the Warrantholder, at any time or from time o time after the
execution and delivery of this Warrant by the Company on the date hereot, but in no event later
than 5:00 p.m.. New York City time on the tenth anniversary of the Issue Date (the “Expiration
Time™), by (A) the surrender of this Warrant and Notice of Exercise annexed hereto, duly
compicted and execnted on behalf of the Warrantholder, at the principal executive office of the
Conmpany located at the address set forth in {tem 7 of Schedule A hereto (or such other office or
agency ol the Company in the United States as it may designate by notice in writing to the
Warrantholder al the address of the Warrantholder appearing on the books of the Company), and
(B) payment of the Exercise Price for the Shares thereby purchased:

{i) by having the Company withhold, from the shares of Common Stock that
would otherwise be delivered to the Wiurantholder upon such exercise, shares of Common stock
isstable upon exercise of the Warrant equal in value to the aggregate Exercise Price as 10 which
this Warrant is so cxercised based on the Market Price of the Common Stock on the frading day
on which this Warrant is exercised and the Notice of Bxercise s delivered to the Company
parsimt 1o this Seetion 3. or

{11} with the consent of both the Company and the Warrantholder, by tendering in

cash, by certitied or coshier’s check paruble o the order of the Company, or by wire transfor off
immuediately available fiauds 1o an aeconnt Jdesipnated by the Company,
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I the Warrantholder does not exercise this Warrant n its entirely, the
Warranthotder wifl be entitled 1o receive from the Company within a reasonable e, and in any
event not exceeding three business days, a new warrant in substaptially identical form for the
purchase of that muimber of Shares equal to the difference between the munmber of Shares subject
to this Warrant and the number of Shares as to which this Warrant is so exercised.
Nolwithstandimg anything in this Warrant to the contrary, the Warrantholder hereby
acknowledges and agrees that its excrcise of this Warrant for Shares is subject o the condition
that the Warrantholder will have first received any applicable Regulatory Approvals.

4, Issuance of Shares:; Authorization; Listing. Certtficates for Shares issued upon
exercise of this Warrant will be issued in such name or names as the Warranthelder may
designate and will be delivered to such named Person or Persons within a reasonable time, not to
exceed three business days atter the date on which this Warrant has been duly exercised in
accordance with the terms of this Warrant. The Company hercby represents and warrants that
any Shares issued upon the exercise of this Warrant in accordance with the provistons of Section
3 will be duly and validiy authorized and issued, fully paid and nonassessable and free from all
taxes. liens and charges (other than liens or charges created by the Warrantholder, income and
tranchise taxes incurred in connection with the cxercise of the Warrant or taxes in respect ot any
transfer occurring contemporaneousty therewith). The Company agrees that the Shares so issued
will be decemed to have been issued o the Warrantholder as of the close of business on the date
on which this Warrant and payment of the Exercise Price are delivered to the Company in
accordance with the terms of this Warrant, notwithstanding that the stock transfer books of the
Company may then be closed or certificates representing such Shares may not be actually
detivered on such date. The Company will at all times reserve and keep available, out of its
authorized but unissued Common Stock, solely for the purpose of providing for the exercise of
this Warrani, the aggregate number of shares of Common Stock then issuabie upon exercise of
this Warrant at any time. The Company will {A) procure, at its sole expense, the listing of the
Shares issuable upon exercise of this Warrant at any time, subject to issuance or notice of
issuance, on all principal stock exchanges on which the Common Stock is then listed or traded
and (B} maintain such listings of such Shares at all times after 1ssuance. The Company will use
reasonable best efforts to ensure that the Shares may be issucd without vielation of any
applicable law or regulation or of any requirenient of any securities exchange on which the
Shares are listed or traded.

A N¢ Fractional Shares or Scerip. No fractional Shares or scrip representing
fractional Shares shalt be issued upon any exercise of this Warrant. n heu of any fractional
Share w which the Warrantholder would otherwise be entitled. the Warrantholder shall be
entitled 1o receive a cash payment equal to the Market Price of the Common Stock on the last
wading day preceding the date of excereise less the pro-rated [xercise Price for such tractional
sharc.

é. Nu Rishts as Sreckbolders: Transfer Books. This Warrant does oot entitie the
Warranthelder o any voting rights or other rights as a steckbolder of the Company pricy to the
date of exercise boereod. The Company will at vo tme close ity transtor books against tronsfer of
this Warrant in sy manner which mterfores with the timely exercise of this Warranl.
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7. Charges, Faxes and Iixpenses. Issnance of certifieates for Shares (o the
Warrantholder upon the exercise of this Warrant shall be made without charge to the
Warrantholder {or any issue or transter tax or other incidental expense in respect of the issuunce
of such certificates, all of which taxes and eapenses shall be paid by ihe Company.

5. Transtcr/Assivnment.

{A}  Subject to compliance with clause (B) of this Section &, this Wurrant and all rights
hereunder are transterable, 1 whole ot in part, upon the books of the Company by the registered
hoider hereof in person or by duly aunthorized attorney, and a new warrant sha!l be made and
delivered by the Company, of the same tenor and dale as this Warrant but registered in the name
of one or more transferees, upon swrender of this Warrant, duly endorsed, to the office or agency
of the Company described in Scction 3. All expenses {other than stock transfer taxes) and other
charges pavable in connection with the preparation, execution and delivery of the new warrants
pursuant 1o this Section 8 shali be paid by the Company.

(By  The transfer of the Warrant and the Shares issued upon exercise of the Warrant
are subject to the restrictions set forth in Section 4.4 of the Purchase Agreement. If and for so
fong as required by the Purchase Agreement. this Warrant shali contain the legends as set forth in
Sections 4.2(a) and 4.2(b} of the Purchase Agreement,

9, Exchange and Registry of Warrant. This Warrant is exchangeable, upon the
surrender hereof by the Warrantholder to the Company, for a new warrant or warrants of like
tenor and representing the right to purchase the same aggregate number of Shares. The
Company shall maintain a registry showing the name and address of the Warrantholder as the
registered holder of this Warrant. This Warrant may be surrendered for exchange or exercise in
accordance with its terms. at the office of the Conipany, and the Company shall be entitfed to
rely in all respects, prior to written notice to the contrary, upon such registry.

10.  Loss, Thefi, Destruction or Mutiiation of Warrant. Upon receipt by the Company
of evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this
Warrant, and in the case of any such foss, theft or destruction, upon receipt of a bond. indemnity
or security reasonably satisfactory to the Company, or, in the case of anv such mutilation, upon
surrender and cancellation of this Warrant, the Company shall make and deliver., in licu of such
Jost, stolen. destroved or mutilated Warrant, a new Warrant of like tenor and representing the
rignt to purchase the same aggregate number of Shares as provided for in such Tosi. siolen,
destroyed or mutilated Warrant,

{1. Saturdavs, Sundays, Holidavs, ete. 1f the last or appoined day for the taking of
any action or the expiration of any right required or granted herein shall not be a business day,
then such action may be taken or such right may be exercised on the nexr sueveeding day that iy

a business dav.

12 RBufe 44 Intormation. The Company covenants that it will use s reasonable best
efforts 10 timely (ile @)l reports wd other docoments required 1o be filed by It under the
Sceurities Act aned the Exchauge Act and the ndes and regulations promudgated by the SEC
thereundor (or, i the Company i3 ot reguired fo ke such reports, it will, apon the request of any
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Warrantholder, make publicly available such intormation as necessary to permit safes pursuant to
Rule 144 under the Scearities Act), and # will vsc reasonable best offorts o take such further
action as any Warrantholder may rcasonabiy request, in each case to the extent required tfrom
time to tinte to enable such holder to, if permitied by the terms ol this Warrant and the Purchase
Agreement, sell this Warrant without registration under the Securities Act within the imitation
of the exemptions provided by (A} Rule 144 under the Securities Act, as such rule may be
amended from time fo time, or (B} any successor rule or regulation hereafier adopted by the
SEC. Upon the written request of any Warrantholder, the Company will deliver to such
Warrantholder a written statcment that it has complied with such requirements.

{3. Adjustments and Other Rights. The Exercise Price and the number of Shares
issuable upon exercise of this Warrant shall be subject to adjustment from time to time as
follows: provided, that if more than one subsection of this Section 13 is apphicable to a single
event, the subsection shall be applied that produces the targest adjustment and ne single event
shall cause an adjustment under more than one subsection of this Section 13 so as to result in
duplication:

{A)  Stock Splits, Subdivisions, Reclassifications or Combinations. 1f the Company
shall (1) declare and pay a dividend or make a distribution on its Cominon Stock in shares of
Commeon Stock, (ii) subdivide or reclassify the outstanding shares of Common Stock into a
greater number of shares, or (iii) combine or reclassify the outstanding shares of Common Stock
into & smaller number of shares, the number of Shares issuable upon excrcise of this Warrant at
the time of the record date for such dividend or distribution or the effective date of such
subdivision, combination or reclassification shall be proportionately adjusted so that the
Warrantholder after such date shall be entitled to purchase the number of shares of Common
Stock which such holder would have owned or been entitled to receive in respect of the shares of
Common Stock subject to this Warrant afler such date had this Warrant been exercised
immediately prior to such date. In such event, the Exercise Price in effect at the time of the
record date for such dividend or distribution or the effective date ol such subdivision,
combination or reclassification shall be adjusted to the number obtained by dividing {x) the
product of (1} the number of Shares issuable upon the exercise of this Warrant betfore such
adjustment and (2) the Exercise Price in effect immediatety prior to the record or effective date,
as the case mav be, for the dividend, distribution, subdivision, combination or reclassification
giving rise to this adjustment by (v} the new number of Shares issuable upon exercise of the
Warrant determined purstant to the immediately preceding sentence.

(B}  Certan [ssuapces of Common Shares or Convertible Securities, Uintil the earlier
of (i} the date on which the Original Warrsmbolder no longer holds this Watrant or asy portion
thereot and (i) the third anniversaty of the Jssue Date, if the Company shall issue shares of
Common Stock {or rights or warrants or other securitics exercisable or convertible into or
exchangeable {eotlecrively, a “cormveryion™) for shares of Commaon Stock) (collectively,
“vonvertfhble secnritfes”) {other than in Permisted Transactions {as defined bolow) or a
fransaction to which subsection {1 of this Section 13 1s applicable) without consideration or at a
copsideration per share {(or having a conversian prive per sharey that is less than 20% of the
Market Price on the last Pading day preceding the date of the sgreement on pricing such shares
{or such convartible securities) then, in such event:
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{A) the numbuer of Shares issuabic upon the exercise of Lthis Warrant immediately
prior to the date of the agreement on pricing of such shares (or ol such convertible
securities) the “Mmifia! Number™y shall be increased to the number obtained by
muitiplying the Initial Number by a fraction {(A) the numerator of which shalf be
the sum ot (x} the number of shares of Common Stock of the Company
outstanding on such date and {v) the number ot additional shares of Common
Stock tssued (or into which convertible securitics may be exercised or convert)
and (B} the denoniinator of which shall be the sum of (1) the number of shares of
Common Stock outstanding on such dute and {17} the number of shares of
Common Stock which the aggregate consideration recervable by the Company for
the total number of shares of Common Stock s 1ssued {or into which convertible
securities may be excreised or convert) would purchase at the Market Price on the
last trading day preceding the dafe of the agreement ou pricing such shares (or
such convertible securities); and

(B) the Exercise Price payable upou exercise of the Warrant shall be adjusted by
multiplying such Exercise Price in effect immediately prior to the date of the
agreement on pricing of such shares {or of such convertible securities) by a
fraction, the numerator of which shall be the number of shares of Commen Stock
issuabie upon exercise of this Warrant prior to such date and the denominator of
which shall be the number of shares of Common Stock issuable upon exercise of
this Warrant immediately after the adjustiment described in clause (A) above.

For purposes of the foregoing, the aggregate consideration receivable by the Company in
connection with the issuance of such shares of Common Stock or convertibie securities shali be
deemed to be equal to the sum of the net oftering price {including the Fair Market Value of any
non-cash consideration and after deduction of any related expenscs payable to third partics) of all
such securitics plus the minimum aggregate amount, if any, payable upon exercise or conversion
ot any such convertible securities into sharcs of Common Stock; and “*Perwritted Transaciions”
shall mean issuances (1} as consideration for or to fund the acquisition of businesses and/or
related asscets, (it) in connection with employee benefit plans and compensation related
arrangements in the ordinary course and consistent with past practice approved by the Board of
Birectors, (iii) in connection with a public or broadly marketed offering and sate of Common
Stock or convertible securitics for cash conducted by the Company or its affiliates pursuamt to
registration onder the Securities Act or Rale T44A thereunder on a basis consistent with capital
raising transactions by comparable financial institutions and (ivy in connection with the exercise
of preempiive rights on terms oxisting as of the fssue Date, Anv adjustinent made pursuant to
thix Section 13(8) shall beeome effective immedialety upon the date of such issuance.

(Cy  Other Distributions. In case the Company shall fix a record date for the making
of a distribution to all holders of shares of ts Common Swock of securities, evidences of
indebtedniess, assets, cash, rights or warrants: (exviuding Ordinary Cash Dividends, dividends of
its Commmon Stock and ofber dividends or diswibutions referred {0 in Section 13(A)), w cach
stech case. the Exercise Price in effect prior to such record date shall e rediced immediately
thereatier 1o the price determined by multipfying the Exercise Price tn effcct immediately prior io
the reduction by the guotient of (x} the Barker Price of the Common Stock on the fast frading
dav preceding the fivst date on wiich the Common Stoch trades regolar way onthe principal

i
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national securities exchange on which the Common Stock is Histed or admitied to wading without
the right to receive such distribution, mines the amount of cash and/or the Fair Market Value of
the securities, evidences of indebledness. assels, rights or warrants (o be so distributed in respect
of one share of Common Stoek {such amount andior Fair Market Value, the “Per Share Fair
Morket Value™) divided by {y) such Market Price on such date specificd in clause (x); such
adjusiment shall be made successively whenever such a record date is fixed. In such event. the
number of Shares issuable upon the exercise of this Warrant shall be increased to the number
obtained by dividing {x) the product ot {1) the number of Shares issuable upon the exercise of
this Warrant before such adjusiment, and (2) the Excrcise Price in effect immediately prior to the
distribution giving rise to this adjustment by (y) the new xercise Price determined in
accordance with the immediately preceding sentence. I the case of adjustment [or a cash
dividend thal is, or is coincident with, a regular quarterly cash dividend, the Per Share Fair
Market Value would be reduced by the per share amount of the portion of the cash dividend that
would constitule an Ordinary Cash Dividend. In the event that such distribution is not so made,
the Exercise Price and the number of Shares issuable upon excreise of this Warrant then i efTect
shall be readjusted, effective as of the date when the Board of Directors determines not to
distribute such shares, evidences of indebtedness, assets, rights, cash or warrants. as the case may
be, to the Ixercise Price that would then be in etfect and the number of Shares that would then
be issuable tupon exercise of this Warrant if such record date had not been fixed.

(D) Certain Repurchases of Common Stock. In case the Company effects a Pro Rata
Repurchase of Common Stock, then the Exercise Price shall be reduced to the price determined
by multiplying the Exercise Price in effect immediately prior to the Effective Date ot such Pro
Rata Repurchase by a fraction of which the numerator shall be (i) the product of (x) the number
of shares of Common Stock outstanding immediately betore such Pro Rara Repurchase and (y)
the Market Price of a share of Cormmon Stock on the trading day immediately preceding the first
public announcement by the Company or any of its Alfiliates of the iatent to effect such Pro Rata
Repurchase. minus (i) the aggregate purchase price of the Pro Rata Repurchase. and of which
the denominator shall be the product of (i) the number of shares of Commuon Stock outsianding
immediately prior to such Pro Rata Repurchase minus the number of shares of Common Stock so
repurchased and (ii) the Market Price per share of Commion Stock on the trading day
immediately preceding the first public announcement by the Company or any of its Affiliates of
the intent to effect such Pro Rata Repurchase. In such event, the number of shares of Common
Stock. issuabie upon the exercise of this Warrant shall be increased to the number obtained by
dividing (x) the product of (1) the number of Shares issirable upon the exercise of this Warrant
betore such adjustmient, and (2) the Exercise Price in effect immediately prior to the Pro Rata
Repurchiase giving rise to this adjustment by (v) the new Excrcise Price determined in
accordance with the immediately preceding sentence. For the avoidance of doabt, no increase to
the Fxercise Price or decreasc in the number of Shares issuable upon exercise of this Warram
shadl be mude pursaant to this Section 13{D).

(EY Business Combinatipnz. In case of any Business Combination or reclasstfication
of Common Stock (other than a reclussification of Commien Mok reterred (o 1o Section [31A ),
the Warrantholder s right to receive Shares upon exercise of this Warrant shall be converted into
the right to oxercise this Warranl (o soquive the number of shares of stock or other securities or
property {including cashy which the Connmon Stock jssuable (al the time of such Business
Comnbination or reclassifioationy upon excretse o this Warrant bmmediately prior o such

sy
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Business Combination or reclassttication would have been entitled to receive upon
consummation of such Business Combination or reclassification; and in any such case. if
necessary, the provisions set forth herein with respect 1o the rights and interests thercafter of the
Warrantholder shall be appropriately adjusted so as to be applicable, as nearly as may reasonably
be, to the Warrantholder's right to exercise this Warrant in exchange for any shares ol slock or
other securities or properly pursuant to this paragraph, In determining the kind and amount of
stock, securities or the property receivable upon exercise of this Warrant following the
consummalion of such Business Combination, if the holders of Common Stock have the right to
eleet the kind or amount of consideration receivable upon consummation of such Business
Combination, then the consideration that the Warrantholder shall be entitled to receive upon
exercise shall be deemed to be the types and amounts of consideration reccived by the majority
of all holders of the shares of common slock that aftirmatively make an election {or of all such
holders :f none make an election).

(F) Roundine of Calculations: Minimum Adjustments. Al calculations under this
Sectton 13 shall be made to the nearcst one-tenth (1/10th) of a cent or Lo the nearest one-
hundredth {1/100th) of a share, as the case may be. Any provision of this Section 13 to the
contrary notwithstanding, no adjustment in the Exercise Price or the number of Shares into
which this Warrant is exercisable shall be made if the amount of sach adjustment would be less
than $0.01 or one-tenth (1/10th) of a share of Common Stock, but any such amount shali be
carried forward and an adjustment with respect thereto shall be made at the time of and together
with any subsequent adjustment which, together with such amount and any other amount or
amounts so carried forward, shall aggregate $0.01 or 1/10th of a share of Common Stock, or
maore.

{G)  Timing of Issuance of Additional Common Stock Upon Certain Adjustments. In
any case in which the provisions of this Section |3 shall requirc that an adjustment shall become
eltective immediately after a record date for an event, the Company may deter until the
occurrence of such event (i) issuing to the Warrantholder of this Warrant exercised after such
record date and before the occurrence of such event the additional shares of Common Stock
tssuable upon such exercise by reason of the adjustment requived by such event over and above
the shares of Common Stock issuable upon such exercise before giving effect to such adjustment
and (ii) paying to such Warrantholder any amount of cash in lieu of a fractional share of
Common Stock: provided, however. 1that the Company upon request shall defiver to such
Warrantholder a doe bil} or other appropriate instrument evidencing such Warrantholder’s right
o recetve such additional shares, and such cash, upon the occurrence of the event reguiring such
adiustment,

(Hy  Completion of Qualified Bguiny Offening. In the event the Company {or any
successor by Business Combuation) completes ong or more Cualitied Eqoity Offerings on or
prior o December 21, 2004 that veswdt o the Company (o1 any such successor ) receiving
aggregate gross proveeds of not tess than 100% of the aggregate Hguidation preference of the
Preterred Shares (and uny preferred stoek Tssued by any such successaor 1o the Originat
Warrantholder uader the CPPY, the nuntber of shares of Common Stock underlying the portion of
this Warrant then beld by the Original Warrantholder shall be thereatier redoced by a number of
shares of Common Stock equal 1o the prodact of (1) 0.3 and (i) the number of shares underfyiog
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the Warrant on the Issue Date (adjusted 1o take into account all other theretofore made
adjustments pursuant to this Section 13).

H Other Events. For so tong as the Original Warruntholder holds this Warrant or
any portion thereof, if'any event oceurs as o which the provisions of this Section [3 are nuot
strictly applicable or, it strictly applicable, would not, fn the good faith judgment of the Board of
Directors ot the Company, fairly and adeguately protect the purchase rights of the Warrants in
accordance with the essential intent and principics of such provisions, then the Board of
Directors shall make such adjustments in the application of such provisions, in accordance with
such essential intent and principles, as shali be reascnably necessary, in the good faith opinion of
the Board of Directors, to protect such purchase rights as aforesaid. The Exercise Price or the
number of Shares into which this Warrant is exercisable shall not be adjusted in the event ol a
change in the par value of the Common Stock or a change in the jurisdiction of incosporation of
the Company.

(H Statement Revarding Adiustments. Whenever the Exercise Price or the number of
Shares into which this Warrant is exercisable shall be adjusted as provided in Section 13, the
Company shall forthwith file at the principal office of the Company a statement showing in
reasonable detail the facts requiring such adjustment and the Exereise Price that shall be in effect
and the number of Shares inte which this Warrant shall be exercisable after such adjustment, and
the Company shall also cause a copy of such statement to be sent by mail, first class postage
prepaid, to each Warranthoider at the address appearing in the Company’s records.

{(K)  Notice ol Adjustment Event. In the event that the Company shatl propose {o take
any action of the type described in this Section 13 {(but only if the action of the type described in
this Section 13 would result in an adjustinent in the Exercise Price or the number of Shares into
which this Warrant is exercisable or a change in the type of securities or property to be delivered
upon exercise of this Warrant), the Company shalt give notice to the Warrantholder, in the
manncr set forth in Section 13(]). which notice shall specify the record date, if any, with respect
to any such action and the approximate date on which such action is to take place. Such notice
shail also set torth the facts with respect thereto as shall be reasonably necessary to indicate the
cftect on the Exercise Price and the number, kind or class of shares or other securitics or property
which shall be deliverable upon exercise of this Warrant. [n the case of any action which would
require the fixing of a record date, such notice shall be given at least 160 days prior to the date so
fixed, and in casc of all other action, such notice shall be given at feast 15 days prior (o the taking
of such proposed action. Tatlure to pive such notice, or any defect therein, shall not afTect the
legaliny or validity of any such action.

(L3 Proceedmps Prior to Aoy Action Requiring Adiystment. As a condition precedent
to the taking of any activn which would require an adjustment pursvant to this Section 13, the
Company shall take any acnon which may be necessary, inclading obtaining regulatory, New
York Stock Exchange, NASDAQ Stack Market or other applicable nanonad securities exchange
or stockholder approvals or exemptions, in urder that the Company imay thereaiter vatidhy and
fegally msue as lly puid and nonassessable all shares of Comynon Stock that the Warrantholder
is eatiiled 10 receive upon exarcise o' this Warrang pursuaat Lo this Section {3,
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(M) Adjustinent Rules. Any adjustments pursuant 1o this Section 13 shall be made
successively whenever an event referred to herein shall vecur. 1 an adjusiment in Pxercise Price
made hercunder would reduce the Excrcise Price to an amount below par value of the Common
Stock. then such adjustment in Exercisc Price made hereunder shadt reduce the Exercive Price to
the pur vafue ol the Common Stock.

T4 Exchange. At any time following the date on which the shares of Common Stock
of the Company are no longer listed or admitted to trading on a national sccurities exchange
(other than in connection with any Business Combination), the Original Warrantholder may
cause the Company to exchange all or a portion of this Warrant for an economic interest (1o be
defermined by the Original Warrantholder after consultation with the Company} ot the Company
classified as permanent equity under U.S. GAAP having a value equal to the Fair Market Value
of the portion of the Warrant so exchanged. The Original Warrantholder shall calculate any Fair
Market Vatue required to be calculated pursuant to this Section 14, which shall not be subject to
the Appraisal Procedure.

15.  Nolmpairment. The Company will not, by amendment of its Charter or through
any reorganization, transfer of assets, consolidation, merger, dissclution, issue or sale of
securities or any other veluntary action, avoid or seek to avoid the abservance or performance of
any of the terms to be observed or performed hereunder by the Company, but will at all times in
good faith assist in the carrying out of ali the provisions of this Warrant and in taking of all such
action as may be necessary or appropriate in ovder to protect the rights of the Warrantholder.

16.  Governing Law. This Warrant will be governed by and construed in
accordance with the federal law of the United States if and to the extent such law is
applicable, and otherwise in accordance with the laws of the State of New York applicable
to contracts made and to be performed entirely within such State. Each of the Company
and the Warrantholder agrees (a) to submit to the exclusive jurisdiction and venne of the
United States District Court for the District of Columbia for any civil action, suit or
proceeding arising ouat of or relating to this Warrant or the transactions contemplated
hereby, and (b) that notice may be served upon the Company at the address in Section 20
below and upon the Warrantholder at the address for the Warrantholder set forth in the
registrv maintained by the Company pursuant to Scction 9 hereof. To the extent permitted
by applicable law, each of the Company and the Warrantholder hereby unconditionally
waives trial by jury in any civil legal action or proceeding relating to the Warrant or the
transactions contemplated hereby or therehy.

t7. Binding Effect. This Warrant shiafl be binding upon any suecessors or assigns of
the Company.
i8. Amendmenrs. This Warrant mayv be amended and the observance of any term of

this Warrant may be waived only wilh the written consont of the Company and the
Warrantholder.

t9 . Prohibited Actions. 'The Company agrees that it will not take anv aclion which
would entitle the Warrantholder to an adjustinent of the Exercise Price [f the ol sumber of
shures of Common Siock sapable after such seiton upon exorcise of this Warrant, wgether with
13
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al} shares of Common Stock then outstanding and all shares of Common Stock then issuabic
upon the cxercisce of all outstanding options, warranis, conversion and other rights, would excecd
the total number of shares of Common Stock then anthorized by its Charler,

20.  Natices. Any notice, request. instruction or other document to be given hereunder
by any party to the other will be in writing and will be decined o huve been duly given (a) on the
date of delivery 1) delivered personally. or by facsimile, upon confirmation of receipt, or (b) on
the sccond business day following the date of dispateh if delivered by a recognized next day
courier service. All notices hereunder shall be delivered as set torth in liem 8 of Schedule A
heretlo, or pursuant (o such other instructions as may be designated i writing by the party 10
receive such notice,

21 Latirc Agreement. This Warrant, the forms attached hereto and Schedule A
hereto {the terms of which are incorporated by reference herein), and the Letter Agreement
{including all documents incorporated therein). contain the entirc agreement between the parties
with respect to the subject matter hercof and superscede all prior and contemporancoits
arrangeinents or undertakings with respect thereto.

[Remainder of page intentionafly lefi blank]
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IForm of Notice af Exereise]
Date:

T [ompany]
RE: [Llection to Purchase Common Stock

The undersigned, pursuant to the provisions set forth in the attached Warrant, hereby
agrees to subscribe lor and purchase the number of shares of the Common Stock set forth below
covered by such Warrant. The andersigned, i accordance with Section 3 of the Warrant. hereby
agrees 1o pay the aggregate Excrcise Price for such shares of Common Stock in the manner set
torth below. A new warrant evidencing the remaining shares of Common Stock covered by such
Warrant. but not yet subseribed for and purchased, if any, should be issued in the name set forth
below.

Number of Shares of Common Stock

Method of Payment of Exercise Price (note if cashless exercise pursuant to Section 3(i) of the
Warrant or cash exercise pursuant to Section 3(i1) of the Warrant, with consent of the Company
and the Warrantholder)

Agoregate Exercise Price:

Holder:
By:
Name:
Title:
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IN WITNESS WHEREOY, the Company has caused this Warrant o be duly execated by
a dulv authorized officer,

Dated:

COMPANY:

By

Name:
Title:

Aftest;

By:

Name:
Title:

[Signature Page to Warrantj
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SCHEDULE A

flem )

Name:

Corporate or other organizational forny:
Jurisdiction of organization:

Hem 2
- N u e {
xercisge Price;

ftem 3
Issue Date:

Item 4
Amount of {ast dividend declared prior to the Issue Date:

Iten 5
Date of Letter Agreement between the Company and the United States Department of the

Treasury:

Item 6
Nutmber of shares of Common Stock:

ltewm 7
Company’s address:

[tem §
Notice information:

Indftial cyarsise price 10 be calectated Pased on the sverige of closing peices of the Commen Stoch, on he 20
trading days ¢nding on the Fasy wading day priet to the dave e Conpaey’s applivation for participation (i
e Copral Perchase Tregrior was appraved by the United Smies Diepartusen of the Treasuey

[EEEt S L IR R R RO Rt



SCHEDULE A

ADDITIONAL TERMS AND CONDITIONS

Company Information:
Namie of the Company: Yadkin Valley Financial Corporation
Corporate or other organizationa] form: Corporation
Jurisdiction of Organization: North Carolina
Appropriate Federal Banking Agency: The Board of Governors of the Federal Reserve
System (Richmond Branch)
Notice Information: Yadkin Valley Financial Corporation
209 North Bridge Street,
Eikin, North Carolina 28621

Attention: William A. Long, President and CEO
Facsimile No. {336} §35-8838

With a copy to: Nelson Mutlins Riley & Scarborough LLP
104 South Main Street, Suite 960
Greenville, South Carolina, 29601
Altention: Neil E. Grayson
Facsimile No. (864) 250-2389
Terms of the Purchase:
Series of Preferred Stock Purchased: Fixed Rate Cunmlative Perpetual Preferred Stock,
Series T-ACB

Per Share Liquidation Preference of Preferred Stock: $1,000.00

Number of Shares of Preferred Siock Purchased: 13,312

Dividend Payment Dates on the Preferred Stock: February 15, May 15, August 15,
November 15

Number of Initial Warrant Shares: 273,534
Exercise Price of the Warrant: $7.30 per share

Purchase Price: $13.312,000

Closing:

Location of Closing:  Sauire, Sanders & Dempsey LLP.
221 E. Fourth St
Surte 2900
Crnewnnati, O 43202-4095
Favsimile (3133 36112141
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Time of Closing: 9:00 am., New York time.
Date of Closing: July 24, 2009
Wire Information for Closing: ABA Nunber: S ENEEGN
Bank: Yadkin Vallev Bank and Trust Company

Account Name: Yadkin Valley Financial
Corporation

Account Number: _

Beneficiary: Yadkin Valley Financial
Corporation
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SCHEDULE B

CAPITALIZATION

Capitalization Date: As of June 30. 2009

Common Stock

Par value: $1.00
Total Authorized: 26,600,000
Qutstanding: 16,129,640

Subjcct to warrants, options, convertible
securities, etc.: 1,002,350

Reserved for benetit plans and other

issuances: On May 22, 2008, the shareholders approved the 2008 Omnibus Stock
Ownership and Long Term Incentive Plan (the "Omnibus Plan"). An aggregate of 700,000
shares has been reserved for issuance by the Company under the terms of the Omnibus Plan
pursuant to the grant of incentive stock options {not to exceed 200,000 shares), non-statutory
stock options, restricied stock and restricted stock units, long-term incentive competisation
units and stock appreciation rights.

Remaining authorized but unissued: 2,168,010

Shares issued after Capitalization Date
(other than pursuant to warrants, options,
convertible securities, etc. as sct forth
abovel: N/A

Preferred Siock

Par value: no par value
Total Authorized: 1.000.000

COhatstanding (by serfes) 36,000 shares of Fixed Rae Cumulative Perpetual Preforred Stock,
Series T

Reserved for tssuanve: 13,312 (1o be issued to the Investor)

Renuining authorized but unissued: 950,688
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SCHEDULE C©

REQUIRED STOCKHOLDER APPROVALS

Required %! Vote Required

Warrants - Commeon Stock lssuance

Charter Amendment

Stock Exchange Rules

If no stockholder approvals are required, please so indicate by checking the box: [X}.

I stackBosder approval s veauived, ndicate apphicablo classiueries of oapital siock thar are reguived o vote,
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SCHEDULED

LITIGATION

List any exceptions (o the representation and warramly in Section 2.2(1) of the Securities
Purchase Agreement — Standard Terms,

If none. please so indicate by checking the box: [X].
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SCHEDULE E

COMPLIANCE WITH LAWS

List any exceptions to the representation and warranty in the sccond sentence of Section 2.2(m)
of the Securitics Purchase Agreement - Standard Terms.

If none, please so indicate by checking the box: [X].

List any exceptions to the representation and warranty in the last sentence of Section 2.2(m) of
the Sccurities Purchase Agreentent - Standard Terms.

If none, please so indicate by checking the box: [X].
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SCHEDULEF

REGULATORY AGREEMENTS

List any exceptions 1o the representation and warranty in Scetion 2.2(s) of the Securitics
Purchase Agreement - Standard Terms.

I none, please so indicate by checking the box: | X].
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